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MILK  IN  THE  GEORGIA  AND  CERTAIN 
OTHER  MARKETING  AREAS 

Notice  of  Revised  Recommended  Decision 
and  Opportunity  To  File  Written  Excep¬ 
tions  on  Proposed  Amendments  to 
Tentative  Marketing  Agreements  and  to 
Orders 

7  CFR  Marketing  Area  Docket 

Part  _ _  T  No. 

Group  1 

1007  Georgia _ AO-366- A8 

1071  Neosho  Valley _ AO-227-A26 

1073  Wichita,  Kans. . . AO-173-A26 

1090  Chattanooga,  Term - AO-266-A15 

1094  New  Orleans,  La _ AO-103-A33 

1096  Northern  Louisiana _ AO-257-A20 

1097  Memphis,  Tenn - AO-219-A25 

1098  Nashville,  Tenn _ AO-184-A31 

1102  Fort  Smith.  Ark _ AO-237- A20 

1108  Central  Arkansas _ AO-243-A22 

Notice  is  hereby  given  of  the  filing  with 
the  Hearing  Clerk  of  this  revised  recom¬ 
mended  decision  with  respect  to  proposed 
amendments  to  the  tentative  marketing 
agreements  and  orders  regulating  the 
handling  of  milk  in  the  aforesaid  market¬ 
ing  areas. 

Interested  parties  may  file  written  ex¬ 
ceptions  to  this  decision  with  the  Hearing 
Clerk,  U.S.  Department  of  Agriculture. 
Washington,  D.C.  20250,  by  October  15, 
1973.  Seventeen  copies  of  the  exceptions 
should  be  filed.  All  written  submissions 
made  pursuant  to  *his  notice  will  be 
made  available  for  public  inspection  at 
the  office  of  the  Hearing  Clerk  during 
regular  business  hours  (7  CFR  1.27(b)). 

The  above  notice  of  filing  of  the  deci¬ 
sion  and  of  opportunity  to  file  exceptions 
thereto  is  issued  pursuant  to  the  pro¬ 
visions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
DS.C.  601  et  seq.),  and  the  applicable 
rules  of  practice  and  procedure  govern¬ 
ing  the  formulation  of  marketing  agree¬ 
ments  and  marketing  orders  (7  CFR  Part 
900 ». 

Preliminary  Statement 

The  hearing  on  the  record  of  which  the 
proposed  amendments,  as  hereinafter  set 
forth,  to  the  tentative  marketing  agree¬ 
ments  and  to  the  orders  as  amended  were 
formulated  was  conducted  at  Atlanta, 
Ga..  on  October  18-20,  1971,  at  Dallas. 
Tex.,  on  November  9  and  10,  1971,  and 
at  Bloomington,  Minn.,  on  November  16- 
18,  1971,  pursuant  to  notice  thereof 
which  was  issued  October  4,  1971  (36 
FR  19604). 

This  hearing  was  a  single  proceeding 
on  proposed  amendments  to  the  tentative 
marketing  agreements  and  orders  regu¬ 
lating  the  handling  of  milk  in  33  market¬ 
ing  areas.  In  addition  to  those  listed  at 
the  beginning  of  this  document,  such 
marketing  areas  include  the  following : 
Group  n 

Red  River  Valley  Central  West  Texas 

Oklahoma  Metro-  Austln-Waco,  Texas 

polit&n  Corpus  Christ!, 

Lubbock-Plainview,  Texas 
Texas  Central  Arizona 

North  Texas  Texas  Panhandle 

San  Antonio.  Texas  Rio  Grande  Valley 


Group  in 

Minnesota-North  Minneapolis-St.Paul, 

Dakota  Minn. 

Southeastern  Min-  Duluth-Superior 

nesota-Northern  Cedar  Rapids-Iowa 

Iowa  City 

Quad  Cities-  Eastern  South 

Dubuque  Dakota 

Greater  Kansas  North  Central  Iowa 

City  Des  Moines,  Iowa 

Nebraska- Western 
Iowa 

The  hearing  notice  also  included  the 
Mississippi  order  (Part  1103),  which  was 
later  included  in  the  recommended  de¬ 
cision  with  the  “Group  I”  orders.  The 
Mississippi  order  was  terminated  at  mid¬ 
night,  April  30,  1973  (38  FR  8748),  at 
which  time  it  ceased  to  be  a  part  of  this 
proceeding. 

Upon  the  basis  of  the  evidence  intro¬ 
duced  at  the  hearing  and  the  record 
thereof,  the  Deputy  Administrator,  Regu¬ 
latory  Programs,  on  August  28, 1972,  filed 
with  the  Hearing  Clerk,  United  States 
Department  of  Agriculture,  his  recom¬ 
mended  decision  containing  notice  of  the 
opportunity  to  file  written  exceptions 
thereto. 

Because  of  its  length,  and  to  facilitate 
its  distribution  to  interested  parties,  the 
recommended  decision  was  published  in 
the  Federal  Register  in  the  form  of  three 
separate  documents.  Each  document  con¬ 
tained  the  proposed  amendments  for  the 
group  of  11  orders  listed  at  the  beginning 
of  such  document  and,  for  the  conven¬ 
ience  of  interested  parties,  an  identical 
set  of  findings  and  conclusions.  These 
documents  were  published  on  the  follow¬ 
ing  dates:  Group  I  orders — September  16, 
1972  (37  FR  18984) ;  Group  II  orders — 
September  19,  1972  (37  FR  19210) ;  and 
Group  III  orders — September  20, 1972  (37 
FR  19482). 

On  the  basis  of  exceptions  to  the  rec¬ 
ommended  decision,  a  number  of  changes 
in  the  findings  and  conclusions  of  that 
decision  concerning  the  classification  and 
pricing  of  milk  in  certain  uses  are  ap¬ 
propriate.  Because  such  changes  are  sub¬ 
stantive,  a  revised  recommended  decision 
is  being  issued  with  an  opportunity  to 
submit  exceptions  thereto. 

The  publication  procedure  used  for  the 
August  28,  1972,  recommended  decision 
is  again  being  used  in  the  case  of  this 
revised  recommended  decision.  The  three 
documents  constitute,  however,  a  single 
revised  recommended  decision  under  this 
proceeding. 

The  material  issues,  findings  and  con¬ 
clusions,  rulings,  and  general  findings  of 
the  August  28,  1972,  recommended  de¬ 
cision  are  set  forth  in  full  herein,  subject 
to  the  following  modifications.  The  modi¬ 
fications  noted  do  not  include  those 
where  the  reference  to  “33”  orders  or 
markets  was  changed  to  “32”  orders  or 
markets  because  of  the  termination  of 
the  Mississippi  order. 

1.  Under  the  heading  “General  setting 
of  the  hearing.’’,  paragraphs  1,  3,  and  6 
are  changed. 

2.  Under  the  heading  “1.  Application 
of  a  uniform  milk  classification  plan  in 
the  33  markets.”,  paragraphs  1  and  9  are 
changed,  and  a  new  paragraph  is  added 
after  the  last  paragraph. 


3.  Under  the  heading  “2.  Revision  of 
the  present  Class  1  classification.” ,  para¬ 
graphs  8,  9,  11,  and  14  are  changed,  and 
the  28th  paragraph  1s  deleted  and  three 
new  paragraphs  are  substituted  therefor. 

4.  Under  the  heading  “3.  Classification 
and  pricing  of  milk  not  needed  for  Class 
I  use”,  the  entire  discussion  is  changed. 

5.  Under  the  subheading  “(a)  Other 
source  milk  definition”,  a  new  paragraph 
is  added  immediately  after  paragraph  7, 
and  paragraph  8  is  changed. 

6.  Under  the  subheading  “(b)  Account¬ 
ing  for  nonfat  milk  solids  added  to  milk 
and  milk  products”,  the  last  paragraph 
is  changed. 

6a.  Under  the  subheading  “(c)  Classi¬ 
fication  of  milk  transferred  or  diverted 
to  other  plants ”,  paragraph  12  is 
changed. 

7.  Under  the  subheading  “(d)  Classifi¬ 
cation  of  end-of-month  inventory”, 
paragraphs  3  and  12  are  changed. 

8.  Under  the  subheading  “(e)  Classi¬ 
fication  of  shrinkage,  milk  dumped  and 
milk  disposed  of  for  animal  feed”,  para¬ 
graphs  3-5,  8,  9,  15  and  19  are  changed. 

9.  Under  the  subheading  “(f)  Alloca¬ 
tion  of  receipts  to  utilization  ”,  paragraph 
7  is  deleted,  and  paragraphs  9,  17,  and 
19  are  changed. 

10.  Under  the  heading  “5.  Changing 
the  butterfat  differentials.”,  paragraphs 
3-5,  9,  10.  13.  16.  17  and  19  are  changed. 

11.  Under  the  heading  “6.  Advance  an¬ 
nouncement  of  prices  for  surplus  milk”, 
paragraphs  3  and  4  are  changed. 

12.  Under  the  heading  “7.  Treatment  of 
filled  milk  under  the  Minneapolis -St. 
Paul  and  Southeastern  Minnesota- 
Northern  Iowa  orders  ”,  paragraph  11  is 
deleted. 

The  material  issues  on  the  record  of 
the  hearing  relate  to: 

1.  Application  of  a  uniform  milk  clas¬ 
sification  plan  in  the  32  markets; 

2.  Revision  of  the  present  Class  I 
classification; 

3.  Classification  and  pricing  of  milk 
not  needed  for  Class  I  use; 

4.  Miscellaneous  classification  and  ac¬ 
counting  changes: 

( a )  Other  source  milk  definition ; 

(b)  Accounting  for  nonfat  milk  solids 
added  to  milk  and  milk  products: 

(c)  Classification  of  milk  transferred 
or  diverted  to  other  plants; 

(d)  Classification  of  end-of-month 
inventory ; 

(e)  Classification  of  shrinkage,  milk 
dumped,  and  milk  disposed  of  for  ani¬ 
mal  feed: 

(f)  Allocation  of  receipts  to 
utilization; 

(g)  Obligations  relative  to  other 
source  milk;  and 

(h)  Reports; 

5.  Changing  the  butterfat 
differentials; 

6.  Advance  announcement  of  prices  for 
surplus  milk; 

7.  Treatment  of  filled  milk  under  the 
Minneapolis-St.  Paul  and  Southeastern 
Minnesota-Northern  Iowa  orders;  and 

8.  A  uniform  “equivalent  price” 
provision. 

General  setting  of  the  hearing.  This 
hearing  is  the  second  of  two  regional 
hearings  on  the  proposed  use  of  a  uni¬ 
form  plan  for  classifying  milk  for  pricing 
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purposes  under  Federal  milk  orders.  The 
first  hearing,  which  was  held  at  Clayton, 
Mo.,  on  July  14-22,  1970,  was  for  seven 
mldwestern  markets.  A  recommended  de¬ 
cision  based  on  the  seven-market  hear¬ 
ing  was  issued  on  June  4,  1971,  and 
exceptions  have  been  filed.  A  revised 
recommended  decision  for  the  seven 
markets  is  being  Issued  concurrently 
with  this  revised  recommended  decision. 

Prior  to  the  first  hearing,  the  National 
Milk  Producers  Federation,  an  organiza¬ 
tion  of  cooperative  associations  of  dairy 
farmers  and  federations  of  such  coopera¬ 
tive  associations,  undertook  the  develop¬ 
ment  of  a  uniform  milk  classification 
plan  for  use  under  milk  orders.  Guide¬ 
lines  were  formulated  for  use  by  member 
organizations  in  the  drafting  of  specific 
classification  proposals  for  consideration 
at  public  hearings. 

Using  these  guidelines  as  a  basis  for 
their  proposals,  several  cooperative  as¬ 
sociations  petitioned  the  Department  for 
a  hearing  on  proposals  relating  to  the 
classification  and  pricing  of  milk  in  seven 
mid  western  markets.  After  the  hearing 
and  issuance  of  a  recommended  decision, 
these  cooperatives,  along  with  other  pro¬ 
ducer  groups,  requested  a  similar  hear¬ 
ing  for  an  additional  33  markets.  The 
order  for  one  of  these  markets  (Missis¬ 
sippi)  has  since  been  terminated,  and 
further  reference  to  this  group  of  mar¬ 
kets  will  be  in  terms  of  the  remaining  32 
markets.  The  two  hearings  together  in¬ 
volve  a  group  of  39  markets  located 
throughout  the  central  part  of  the 
United  States. 

As  in  the  case  of  the  seven  markets, 
the  main  thrust  of  the  cooperatives’  pro¬ 
posals  for  the  32  markets  was  the  pro¬ 
posed  use  of  an  identical  classification 
plan  under  each  of  the  orders.  As  pro¬ 
posed,  the  new  plan  would  have  three 
classes  of  utilization  rather  than  the  two 
classes  now  provided  in  most  of  these 
orders.  The  present  Class  II  classifica¬ 
tion  would  be  redesignated  as  Class  m 
and  a  new  Class  n  classification,  which 
would  Include  various  milk  products  now 
in  Class  I  and  Class  n,  would  be 
established. 

Corollary  pricing  proposals  by  the  co¬ 
operatives  would  provide  that  the  new 
Class  II  price  under  all  but  the  Central 
Arizona  order  be  the  Minnesota- 
Wisconsin  price  plus  an  amount  ranging 
from  10  to  20  cents,  depending  on  the 
order  involved.  Prices  would  increase  gen¬ 
erally  from  north  to  south.  For  the  Cen¬ 
tral  Arizona  order,  which  now  has  three 
classes,  local  producers  proposed  reten¬ 
tion  of  the  Class  II  price  now  in  effect 
(a  butter-nonfat  dry  milk  formula  price 
plus  25  cents). 

Producers  took  diverse  positions  con¬ 
cerning  the  appropriate  Class  HI  price 
for  the  32  markets.  A  number  of  coop¬ 
eratives  operating  largely  in  the  Upper 
Midwest  proposed  that  the  Class  in  price 
for  markets  in  that  area  be  based  on  a 
formula  reflecting  market  prices  for  but¬ 
ter,  nonfat  dry  milk  and  Cheddar  cheese. 
A  regional  cooperative  operating  in  the 
southeastern  United  States  proposed  that 
the  Class  in  price  in  four  of  its  local 
markets  be  based  on  the  Minnesota- 
Wisconsin  price,  with  reductions  of  5  to 


15  cents  to  be  applicable  in  three  of  the 
markets.  Another  regional  cooperative 
proposed  for  15  southwestern  markets 
that  the  Class  m  price  under  each  order 
for  the  principal  surplus  products  be  the 
lower  of  the  present  surplus  price  now 
in  effect  or  the  Minnesota- Wisconsin 
price.  In  the  case  of  still  three  other 
markets,  local  producer  groups  asked 
that  their  present  surplus  prices  (all 
based  solely  or  in  part  on  butter-nonfat 
dry  milk  formulas)  be  retained. 

Cooperatives  also  proposed  that  a 
single  butterfat  differential  apply  to  all 
prices  under  each  order.  This  differential, 
which  would  be  identical  among  the  32 
orders,  would  be  based  on  the  Chicago 
butter  price  times  a  factor  of  0.115. 

A  uniform  classification  plan  for  the 
32  orders  was  advocated  also  by  the  Milk 
Industry  Foundation  and  the  Interna¬ 
tional  Association  of  Ice  Cream  Manufac¬ 
turers,  national  trade  associations  of 
fluid  milk  and  ice  cream  processors  whose 
members  operate  in  each  of  the  32  sub¬ 
ject  markets.  Without  taking  a  position 
on  whether  there  should  be  two  or  three 
use  classes,  these  groups  offered  alterna¬ 
tive  proposals  on  the  classification  of 
various  milk  products  under  either  type 
of  classification  plan.  Individual  han¬ 
dlers  also  made  proposals  concerning 
specific  aspects  of  the  classification  and 
pricing  scheme. 

A  more  detailed  description  of  the 
proposals  by  producers  and  handlers  is 
set  forth  in  the  discussion  of  the  mate¬ 
rial  issues. 

Findings  and  Conclusions 

The  following  findings  and  conclusions 
on  the  material  issues  are  based  on  evi¬ 
dence  presented  at  the  hearing  and  the 
record  thereof: 

1.  Application  of  a  uniform  milk 
classification  plan  in  the  32  markets. 
Each  of  the  32  orders  under  considera¬ 
tion  should  provide  for  the  same  basic 
classification  plan.  As  adopted  herein, 
each  order  would  provide  for  three 
classes  of  utilization,  with  the  milk  uses 
included  in  each  class  being  the  same 
for  each  order.  Likewise,  the  same  basic 
procedure  would  be  used  under  each  or¬ 
der  for  classifying  milk  transferred  or 
diverted  from  pool  plants  to  other  plants, 
and  for  allocating  a  handler's  receipts  to 
his  utilization  to  determine  the  classifi¬ 
cation  of  his  producer  milk.  Each  order 
would  use  the  same  Class  n  price  for¬ 
mula.  For  Class  in  milk,  two  price  for¬ 
mulas  would  be  used,  with  one  applying 
under  18  orders  and  the  other  under  14 
orders.  All  differential  butterfat  re¬ 
ceived  from  producers  would  be  priced 
at  the  same  level  regardless  of  use. 

The  statutory  authority  for  Federal 
milk  orders  specifies  that  an  order  shall 
classify  milk  purchased  by  handlers  from 
producers  or  associations  of  producers  in 
accordance  with  the  form  in  which  or 
the  purpose  for  which  the  milk  is  used. 
When  each  of  the  32  subject  orders  was 
promulgated,  the  classification  plan 
adopted  reflected  the  marketing  condi¬ 
tions  and  practices  prevailing  at  the 
time  in  the  local  area  concerned.  Be¬ 
cause  local  conditions  and  practices  were 
seldom  alike  from  market  to  market,  the 


classification  plans  often  varied  from 
one  order  to  another.  As  long  as  the  mar¬ 
kets  remained  relatively  isolated  from 
each  other,  marketing  problems  result¬ 
ing  from  the  differences  in  the  various 
classification  plans  were  minimal. 

In  recent  years  the  “local”  character 
of  these  markets  has  been  disappearing. 
Intermarket  movements  of  milk  have 
become  commonplace  as  handlers  and 
producers  alike  seek  to  find  additional 
outlets  for  milk.  Such  milk  movements 
have  been  encouraged  or  facilitated  by 
such  developments  as  inspection  reci¬ 
procity  between  health  jurisdictions,  im¬ 
proved  highway  networks  and  transpor¬ 
tation  equipment,  conversion  from  can 
handling  to  farm  bulk  tanks,  emergence 
of  regional  cooperatives,  new  processing 
and  packaging  techniques,  and  concen¬ 
tration  of  processing  and  packaging  op¬ 
erations  in  large,  specialized  facilities. 

Numerous  cases  were  cited  by  han¬ 
dlers  of  products  being  distributed 
throughout  multi-state  regions  from 
centralized  processing  facilities.  Prod¬ 
ucts  frequently  mentioned  include  fro¬ 
zen  desserts,  yogurt,  various  cream  prod¬ 
ucts  and  cottage  cheese.  Widespread  dis¬ 
tribution  patterns  prevail  particularly 
for  the  processors  of  specialty  products 
such  as  yogurt  and  sterilized  cream 
items.  Although  the  volume  of  these  spe¬ 
cialty  products  is  relatively  limited,  it  is 
probably  the  distribution  of  these  prod¬ 
ucts  more  than  any  others  that  has  pre¬ 
cipitated  such  general  interest  within  the 
industry  for  uniform  classification  pro¬ 
visions  among  Federal  orders. 

Although  the  32  orders  have  been  re¬ 
vised  from  time  to  time  to  reflect  the 
closer  intermarket  relationships,  the 
classification  plans  of  these  orders  con¬ 
tinue  to  differ.  The  differences  relate 
not  only  to  the  products  included  in  each 
respective  class,  but  alsi  to  the  attendant 
class  prices  and  butterfat  differentials, 
the  rules  for  classifying  milk  moved  from 
one  plant  to  another,  the  procedure  for 
allocating  a  handler’s  receipts  to  his 
utilization,  the  method  of  classifying 
end-of -month  inventories,  and  the  man¬ 
ner  of  classifying  shrinkage. 

Such  differences  in  the  classification 
and  pricing  of  milk  are  often  disruptive 
to  the  competitive  relationships  of  han¬ 
dlers  and  to  the  marketing  of  producer 
milk.  Many  of  these  differences,  though, 
have  little,  if  any,  foundation  under  to¬ 
day’s  marketing  conditions.  It  is  thus 
concluded  that  a  generally  uniform  clas¬ 
sification  and  pricing  plan  should  be  in¬ 
corporated  in  each  of  the  32  orders  under 
consideration. 

In  conjunction  with  the  development 
of  uniform  provisions  pertaining  to  the 
classification  and  pricing  of  milk,  it  is 
desirable  to  also  develop  a  single  format 
of  order  provisions  for  use  in  each  of 
these  orders.  All  orders  contain  essen¬ 
tially  the  same  categories  of  provisions, 
such  as  those  relating  to  the  definition 
of  a  pool  plant  or  other  source  milk, 
those  setting  forth  the  class  price  for¬ 
mulas,  or  those  describing  how  the  uni¬ 
form  price  shall  be  computed.  At  present, 
however,  many  of  the  orders  are  struc¬ 
tured  in  such  a  way  that  provisions  serv¬ 
ing  essentially  the  same  purpose  under 
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all  orders  do  not  appear  in  each  order 
in  the  same  place  or  under  the  same  sec¬ 
tion  title. 

Coordination  of  the  orders  in  this  re¬ 
spect  will  be  helpful  to  those  in  the  in¬ 
dustry  who  must  work  with  several 
orders,  a  situation  that  is  becoming  in¬ 
creasingly  common  as  individual  coop¬ 
eratives  and  handlers  coiftinue  to  expand 
their  marketing  activities  into  more  and 
more  regulated  markets.  Moreover,  the 
opportunity  to  effect  changes  in  a  rela¬ 
tively  large  number  of  orders  at  the  same 
time  makes  the  adoption  of  a  uniform 
order  format  a  particularly  desirable 
step  at  this  juncture  of  the  order 
program. 

Each  of  the  orders  included  in  this 
document  is  set  forth  in  its  entirety  at 
the  end  of  the  document.  Each  order  re¬ 
flects  the  revised  order  format  as  well 
as  the  classification  and  pricing  amend¬ 
ments  adopted  herein.  In  adapting  each 
order  to  the  new  format,  no  substantive 
changes  have  been  made  in  those  provi¬ 
sions  not  under  consideration  at  the 
hearing.  Since  the  classification  and 
pricing  amendments  may  be  less  discem- 
able  to  the  reader  with  the  reprinting  of 
the  complete  order,  the  sections  in  each 
order  that  encompass  the  basic  changes 
in  classification  and  pricing  are  listed 
below: 

Sections  12-16.  30,  40-44.  50,  52-54,  60, 
62.  74-76,  and  85. 

Some  of  the  amendments  adopted 
herein  would  change  certain  procedures 
under  the  orders  that  are  carried  out 
after  the  end  of  the  month  to  which  they 
apply.  These  include  the  submission  of 
reports,  the  classification  of  milk,  and 
the  computation  and  announcement  of 
certain  class  prices,  butterfat  differen¬ 
tials,  and  producer  prices.  It  is  intended, 
however,  that  the  amendments  apply 
only  to  that  milk  handled  after  the  ef¬ 
fective  date  of  the  changes.  Such  amend¬ 
ments  are  not  intended  to  affect  the  com¬ 
pletion  of  previously  existing  procedures 
with  respect  to  milk  handled  prior  to  the 
effectuation  of  the  amendments. 

2.  Revision  of  the  present  Class  I 
classification.  With  certain  exceptions 
noted  below.  Class  I  milk  under  each  of 
the  32  subject  orders  should  include  all 
skim  milk  and  butterfat  disposed  of  in 
the  form  of  milk,  skim  milk,  lowfat  milk, 
milk  drinks,  buttermilk,  filled  milk,  and 
milk  shake  and  ice  milk  mixes  contain¬ 
ing  less  than  20  percent  total  solids.  Skim 
milk  and  butterfat  disposed  of  in  any 
such  product  that  is  flavored,  cultured, 
modified  with  added  nonfat  milk  solids, 
concentrated  (if  in  a  consumer-type 
package),  or  reconstituted  likewise 
should  be  classified  as  Class  I  milk.  Such 
classification  should  apply  whether  the 
products  are  disposed  of  in  fluid  or  frozen 
form. 

In  addition,  Class  I  milk  should  include 
all  skim  milk  and  butterfat  disposed  of 
in  the  form  of  any  other  fluid  or  frozen 
milk  product  (if  not  specifically  desig¬ 
nated  as  a  Class  II  or  Class  III  use)  that 
contains  by  weight  at  least  80  percent 
water  and  6.5  percent  nonfat  milk  solids, 
and  less  than  9  percent  butterfat  and  20 
percent  total  solids. 


Skim  milk  disposed  of  in  any  product 
described  above  that  is  modified  by  the 
addition  of  nonfat  milk  solids  should  be 
Class  I  milk  only  to  the  extent  of  the 
weight  of  the  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

Class  I  milk  should  not  include  skim 
milk  or  butterfat  disposed  of  in  the  form 
of  evaporated  or  condensed  milk  (plain 
or  sweetened),  evaporated  or  condensed 
skim  milk  (plain  or  sweetened) ,  formulas 
especially  prepared  for  infant  feeding  or 
dietary  use  that  are  packaged  in  her¬ 
metically  sealed  glass  or  all-metal  con¬ 
tainers.  any  product  that  contains  by 
weight  less  than  6.5  percent  nonfat  milk 
solids,  or  whey. 

As  a  convenience  in  drafting  order  pro¬ 
visions,  each  product  designated  herein 
as  a  Class  I  product  would  be  defined  in 
the  32  orders  as  a  “fluid  milk  product.” 1 

Class  I  milk  should  include  also  any 
skim  milk  and  butterfat  not  specifically 
accounted  for  in  Class  II  or  Class  III, 
other  than  shrinkage  permitted  a  Class 
III  classification. 

Except  for  sterilized  products,  most  of 
the  products  listed  above  for  inclusion  in 
Class  I  are  now  included  in  the  Class  I 
classification  under  each  of  the  32 
orders.  Only  in  the  case  of  milk  shake 
mixes  might  there  be  a  higher  classifica¬ 
tion  under  the  adopted  amendments 
than  at  present.  Under  some  orders,  such 
mixes  are  now  included  in  the  lowest 
class.  This  higher  classification  would  be 
limited,  however,  to  only  those  milk 
shake  mixes  containing  less  than  20  per¬ 
cent  total  solids. 

The  adopted  Class  I  classification 
would  not  include  eggnog,  yogurt,  cream 
or  mixtures  of  cream  and  milk  or  skim 
milk  containing  9  percent  or  more  but¬ 
terfat  (such  as  half  and  half).  A  Class  I 
classification  now  applies  to  eggnog  in 
9  of  the  32  markets,  and  to  yogurt  in 
18  of  the  markets.  In  all  markets,  sweet 
cream  (except  that  in  frozen,  concen¬ 
trated,  aerated  or  sterilized  form)  and 
half  and  half  are  now  Class  I  products. 
The  classification  Oi  sour  cream  and  sour 
cream  mixtures,  on  the  other  hand, 
varies  considerably  among  the  orders. 

Six  of  the  32  orders  now  include 
ending  inventories  of  packaged  fluid  milk 
products  in  Class  I.  As  discussed  later, 
such  inventories  would  not  be  classified 
as  Class  I  milk  under  the  revised  orders. 

The  proposals  concerning  the  Class  I 
classification  of  milk  related  primarily 
to  the  use  under  all  orders  of  a  uniform 
fluid  milk  product  definition  based  on 
product  composition,  and  to  the  appro¬ 
priate  classification  of  milkshake  and  ice 
milk  mixes,  sterilized  fluid  milk  products, 
cream,  eggnog,  yogurt,  fluid  milk  prod¬ 
ucts  to  which  nonfat  milk  solids  have 
been  added  and  ending  inventory.  The 

!  The  reader  should  keep  in  mind  that  the 
orders  do  not  classify  products  per  se  but 
rather  the  skim  milk  and  butterfat  disposed 
of  in  the  form  of  a  particular  product  or 
used  to  produce  a  particular  product.  To 
simplify  the  presentation  of  the  findings  and 
conclusions,  however,  reference  is  made  in 
this  decision  to  Class  I  products.  Class  II 
products  and  Class  III  products,  or  to  cer¬ 
tain  products  included  in  a  particular  class. 


classification  of  cream,  eggnog,  and  yo¬ 
gurt  is  discussed  under  Issue  3  which 
deals  with  the  classification  and  pricing 
of  milk  not  needed  for  Class  I  use.  The 
method  of  accounting  for  nonfat  milk 
solids  added  to  fluid  milk  products  is 
discussed  under  Issue  4(b).  The  classi¬ 
fication  of  ending  inventory  is  dealt 
with  under  Issue  4(d).  The  remaining 
Class  I  issues  are  dealt  with  at  this 
point. 

Milkshake  and  ice  milk  mixes  contain¬ 
ing  less  than  20  percent  total  solids 
should  be  included  in  Class  I.  Such  mixes 
containing  a  greater  percentage  of  solids 
should  be  Class  II  products. 

Cooperatives  proposed  that  milkshake 
mixes  that  “are  not  further  processed  in 
a  commercial  establishment”  be  in  Class 
I.  They  proposed  that  all  other  milk¬ 
shake  mixes  be  in  Class  II.  The  national 
organizations  of  fluid  milk  and  ice  cream 
processors,  on  the  other  hand,  asked  that 
all  milkshake  mixes  be  included  in  the 
lowest  classification. 

Milkshake  and  ice  milk  mixes  are  being 
marketed  generally  through  two  chan¬ 
nels.  Limited  quantities  of  such  mixes  are 
processed  for  home  consumption,  with 
such  mixes  being  distributed  to  con¬ 
sumers  through  food  stores  and  on  home 
delivery  routes.  The  major  outlet  for 
milkshake  and  ice  milk  mixes,  though, 
is  the  so-called  “soft-serve”  trade.  Mixes 
processed  by  regulated  handlers  for  this 
use  are  sold  to  commercial  establish¬ 
ments  where  the  product  is  run  through 
a  special  freezer  and  dispensed  to  the 
public  in  a  semisoft  form. 

Milkshake  and  ice  milk  mixes  are 
basically  similar  in  composition  and  pur¬ 
pose  to  what  might  be  considered  as 
traditional  frozen  desserts,  such  as  ice 
cream.  Although  such  shake  mixes  are 
intended  to  be  consumed  in  a  semisoft 
form,  or  even  in  a  very  thick  fluid  form, 
they  are  being  marketed  for  essentially 
the  same  use  as  the  traditional  frozen 
desserts.  This  is  the  case  whether  such 
mixes  are  sold  through  the  "soft-serve" 
trade  or  for  home  use.  With  minor  excep¬ 
tion,  as  noted  below,  milk  used  in  milk¬ 
shake  and  ice  milk  mixes  thus  should  be 
classified  in  the  same  class  as  milk  used 
in  the  traditional  frozen  desserts.  As  dis¬ 
cussed  later  in  this  decision,  the  classifi¬ 
cation  plan  adopted  herein  includes 
frozen  desserts  in  Class  II. 

It  is  possible  that  a  product  very  simi¬ 
lar  in  composition  and  form  to  chocolate 
milk  could  be  marketed  under  the  label 
of  a  milkshake  mix  for  the  purpose  of 
having  a  lower  classification  apply  to 
the  product.  Since  such  a  product  actu¬ 
ally  would  have  the  same  general  form 
and  purpose  as  other  fluid  milk  products 
now  classified  as  Class  I  under  these 
orders,  it  should  be  included  in  the  Class 
I  classification.  It  is  necessary,  though, 
to  provide  some  means  of  distinguishing 
between  such  a  product  and  the  general 
category  of  milkshake  mixes  that  are 
being  sold  in  competition  with  frozen 
desserts.  For  this  purpose,  the  total  solids 
content  of  the  product  should  be  used. 

A  standard  of  20  percent  or  more  total 
solids  should  encompass  those  milkshake 
and  ice  milk  mixes  intended  for  use  as  a 
type  of  frozen  dessert.  Mixes  with  less 
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solids  are  similar  in  composition  to 
chocolate  milk  and  other  flavored  fluid 
milk  products  and  should  be  a  Class  I 
product. 

As  proposed  by  cooperatives  and  the 
national  organizations  of  fluid  milk  and 
ice  cream  processors,  no  exception  to  the 
Class  I  classification  of  milk  should  be 
made  for  fluid  milk  products  in  sterilized 
form.  The  sterilization  of  fluid  milk  prod¬ 
ucts  does  not  change  the  form  or  pur¬ 
pose  of  such  products.  As  in  the  case  of 
the  unsterilized  fluid  milk  products  which 
they  resemble,  such  sterilized  products 
are  disposed  of  in  fluid  form  for  con¬ 
sumption  as  a  beverage.  They  are  gen¬ 
erally  intended  for  use  in  place  of  their 
unsterilized  counterparts  and  are  thus 
competing  for  the  same  customers. 

Returns  to  producers  for  milk  disposed 
of  in  the  form  of  fluid  milk  products 
should  be  the  same  whether  such  prod¬ 
ucts  are  sterilized  or  unsterilized.  Such 
products  in  either  form  are  being  mar¬ 
keted  for  the  same  beverage  use.  Classify¬ 
ing  all  such  products  in  Class  I  will  assure 
that  the  returns  from  producer  milk  used 
in  sterilized  fluid  milk  products  will  con¬ 
tribute  on  the  same  basis  as  returns  from 
producer  milk  used  In  unsterilized  fluid 
milk  products  toward  inducing  an  ade¬ 
quate  supply  of  milk  for  beverage  use. 

With  the  removal  of  any  exception  to 
the  Class  I  classification  of  milk  because 
of  sterilisation,  specific  reference  must  be 
made  in  the  "fluid  milk  product"  defini¬ 
tion  to  the  exclusion  of  certain  products 
that  otherwise  could  be  construed  to  fall 
within  such  definition.  Such  products 
are  evaporated  or  condensed  milk  or  skim 
milk,  formulas  in  hermetically  sealed 
glass  or  all-metal  containers  that  are 
especially  prepared  for  infant  feeding  or 
dietary  use,  and  products  (such  as 
flavored  drinks  in  "pop”  bottles)  con¬ 
taining  by  weight  less  than  6.5  percent 
nonfat  milk  solids.  These  products,  which 
are  being  sold  in  sterilized  form,  are  now 
excluded  from  the  Class  I  classification 
and,  as  proposed  by  cooperatives  and 
handlers,  such  exclusion  should  be  con¬ 
tinued,  notwithstanding  the  fact  that 
they  are  sold  to  the  public  in  fluid  form. 
Evaporated  milk  and  condensed  milk  sold 
for  home  use  are  intended  primarily  for 
cooking  purposes.  They  are  not  consumed 
normally  as  a  beverage.  Infant  and 
dietary  formulas,  which  are  being  sold  in 
hermetically  sealed  glass  or  all-metal 
containers,  are  specialized  food  products 
prepared  for  a  limited  use.  Such  formulas 
do  not  compete  with  other  milk  beverages 
consumed  by  the  general  public.  Simi¬ 
larly,  fluid  products  containing  only  a 
minimal  amount  of  nonfat  milk  solids 
are  not  considered  as  being  in  the  com¬ 
petitive  sphere  of  the  traditional  milk 
beverages. 

Fluid  milk  products  should  not  be  de¬ 
fined  only  on  the  basis  of  product  com¬ 
position,  as  was  proposed  by  cooperatives. 
Contending  that  the  present  fluid  milk 
product  definition  in  each  order  does 
not  clearly  identify  those  products  that 
are  intended  to  be  classified  as  Class  I 
products,  cooperatives  proposed  that  a 
fluid  milk  product  be  defined  solely  in 
terms  of  moisture  and  milk  solids  con¬ 


tent  of  the  product.  As  proposed  by  pro¬ 
ducers,  a  "fluid  milk  product”  would  be 
any  product  containing  at  least  6.5  per¬ 
cent  but  less  than  27  percent  nonfat 
milk  solids,  less  than  9  percent  butterfat, 
and  more  than  20  percent  moisture,  all 
computed  on  the  basis  of  weight. 

In  support  of  their  proposal,  propo¬ 
nents  Indicated  that  such  a  definition 
would  result  in  a  more  uniform  applica¬ 
tion  among  the  32  orders  of  the  classifi¬ 
cation  provisions.  They  contended  that 
the  listing  of  products  under  the  cur¬ 
rent  definitions  does  not  accommo¬ 
date  the  proper  classification  of  new 
products  or  variations  of  the  listed  prod¬ 
ucts  when  they  are  introduced  on  the 
market.  Proponents  pointed  out  that  as 
market  administrators  have  had  to  make 
order  interpretations  in  response  to  this 
situation  variations  in  interpretation  and 
classification  have  resulted  among  the 
markets.  Adoption  of  the  proposed  def¬ 
inition,  it  was  contended,  would  elimi¬ 
nate  such  problems.  Any  product  meeting 
the  specified  composition  limits  for  a 
fluid  milk  product  would  be  a  fluid  milk 
product  regardless  of  the  name  under 
which  the  product  might  be  marketed. 

Proponents  recognized,  however,  that 
their  proposed  fluid  milk  product  defini¬ 
tion  would  include  some  produets  not 
intended  by  them  to  be  in  Class  I,  and, 
at  the  same  time,  would  exolude  certain 
produets  that  they  wanted  in  this  clas¬ 
sification.  To  overcome  this  problem, 
proponents  stated  that  eertain  products 
should  be  listed  by  name,  either  as  inelu¬ 
sions  or  exclusions,  to  assure  that  the 
fluid  milk  product  definition  would  in¬ 
clude  those  products,  and  only  those 
products,  warranting  a  Class  I  clas¬ 
sification. 

Handlers  took  the  position  that  the 
fluid  milk  product  definition  should  con¬ 
tinue  to  list  by  name  those  products  in¬ 
tended  to  be  included  in  Class  I.  They 
believe  that  this  procedure  would  result 
in  less  confusion  within  the  Industry 
concerning  the  application  of  this  defi¬ 
nition.  Also,  handlers  were  concerned 
that  defining  a  fluid  milk  product  on  the 
basis  of  product  composition  would  deter 
the  development  and  marketing  of  new 
products.  They  contended  that  the  pro¬ 
posed  composition  standards  could  em¬ 
brace  a  new  product  that  was  Intended 
by  the  processor  to  be  marketed  in  direct 
competition  with  products  that  would  be 
included  in  Class  n  or  Class  III  rather 
than  in  competition  with  Class  I 
products. 

The  primary  concern  with  any  fluid 
milk  product  definition  is  that  it  clearly 
define  the  products  or  types  of  products 
that  are  intended  to  be  included  in  the 
definition.  The  fluid  milk  product  defini¬ 
tion  adopted  herein,  which  incorporates 
both  the  listing  of  specified  products  and 
the  use  of  composition  percentages, 
should  meet  this  requirement.  Incor¬ 
poration  of  this  definition  in  each  of  the 
32  orders  will  provide  a  uniform  basis 
for  identifying  those  products  that  are 
to  be  defined  as  “fluid  milk  products.” 

For  simplicity,  the  fluid  milk  product 
definition  should  continue  to  list  the 
generic  names  of  those  products  com¬ 
monly  sold  for  consumption  as  bever¬ 


ages.  The  products  listed  in  the  adopted 
definition  encompass  most  of  the  forms 
in  which  milk  for  fluid  uses  is  sold.  Any¬ 
one  referring  to  this  fluid  milk  product 
definition  may  easily  ascertain  in  the 
case  of  most  milk  products  whether  or 
not  a  particular  product  is  included  in 
the  definition. 

A  listing  of  products  alone  in  the  fluid 
milk  product  definition  may  not  clearly 
indicate  the  classification  of  new  milk 
products  developed  for  fluid  consump¬ 
tion.  With  certain  limited  exceptions 
noted,  the  fluid  milk  product  definition 
is  intended  to  include  all  milk  products 
that  are  distributed  for  use  as  beverages. 
Although  a  new  milk  beverage  intro¬ 
duced  on  the  market  might  not  be  en¬ 
compassed  within  the  list  of  named 
products,  it  should  be  treated  as  a  fluid 
milk  product,  nevertheless,  if  its  com¬ 
position  is  similar  to  that  of  the  listed 
products.  This  will  be  the  result  of  the 
standards  of  product  composition  for 
fluid  milk  products  herein  adopted. 

As  indicated,  the  adopted  composition 
standards  would  embrace  any  fluid  or 
frozen  milk  product  not  specified  as  a 
Class  II  or  Class  HI  product  that  con¬ 
tains  by  weight  at  least  80  percent  water 
and  6.5  percent  nonfat  milk  solids,  and 
less  than  9  percent  butterfat  and  20  per¬ 
cent  total  solids.  The  9  percent  butterfat 
standard  coincides  with  the  butterfat 
percentage  adopted  herein  to  delineate 
the  mixtures  of  cream  and  milk  or  skim 
milk  to  be  included  in  Class  H.  The  total 
solids  and  water  percentages  represent  a 
reasonable  measure  of  the  fluidity  of 
those  products  that  normally  are  con¬ 
sumed  as  beverages.  The  6.5  percent 
nonfat  milk  solids  standard  is  used  to 
exclude  from  the  fluid  milk  product 
definition  those  products  which  contain 
some  milk  solids  but  which  are  not 
closely  identified  with  the  dairy  indus¬ 
try,  such  as  chocolate  flavored  drinks  in 
"pop”  bottles. 

These  composition  standards  are 
chosen  so  as  to  conform  as  closely  as 
possible  to  the  water,  solids  and  butterfat 
content  of  those  products  specifically 
listed  in  the  fluid  milk  product  definition, 
i.e.,  the  traditional  milk  beverages.  It  is 
intended  that  these  standards  apply  only 
to  milk  products,  and  only  to  such  prod¬ 
ucts  that  are  being  marketed  for  con¬ 
sumption  in  fluid  form.  Such  stand¬ 
ards  would  not  be  applied  to  products 
such  as  soups,  which  are  not  custom¬ 
arily  thought  of  as  milk  products,  or  to 
products  that  would  be  a  type  of  frozen 
dessert  marketed  for  consumption  in 
frozen  form. 

In  determining  whether  or  not  a  milk 
prod  ict  hi  fluid  form  falls  within  the 
composition  standards  of  the  fluid  milk 
product  definition,  such  standards  should 
be  applied  to  the  composition  of  the 
porduct  in  its  finished  form,  not  to  the 
composition  of  the  product  on  a  skim 
equivalent  basis.  A  new  product  not  in¬ 
tended  for  beverage  use  might  contain 
in  its  finished  form  somewhat  more  than 
the  maximum  total  solids  specified  for 
a  fluid  milk  product  under  the  adopted 
composition  standards.  On  this  basis,  the 
product  would  not  fall  within  the  fluid 
milk  product  definition.  Application  of 
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the  composition  standards  to  this  prod¬ 
uct  on  a  skim  equivalent  basis,  however, 
could  result  in  the  product  meeting  such 
standards  and  thus  being  defined  as  a 
fluid  milk  product. 

As  pointed  out  by  producers  in  their 
exceptions,  applying  the  composition 
standards  to  products  in  the  form  In 
which  marketed  could  exclude  from  the 
fluid  milk  product  definition  a  new  con¬ 
centrated  fluid  product  that  is  intended 
to  be  consumed  as  a  beverage  only  after 
reconstitution.  For  the  present  time, 
however,  the  composition  standards 
should  be  applied  to  a  product  in  its  fin¬ 
ished  form.  A  refinement  of  such  stand¬ 
ards  may  be  appropriate  once  there  has 
been  an  opportunity  to  evaluate  their 
applicability  under  actual  market  condi¬ 
tions. 

It  should  be  noted  that  under  the 
adopted  classification  provisions  ac¬ 
counting  for  a  new  product  on  other  than 
a  skim  equivalent  basis  would  be  limited 
solely  to  determining  whether  or  not  the 
product  meets  the  composition  stand¬ 
ards  of  the  fluid  milk  product  definition. 
For  all  other  purposes  under  the  order, 
the  product  would  be  accounted  for  on 
a  skim  equivalent  basis. 

In  applying  the  6.5  percent  nonfat 
milk  solids  standard,  it  is  intended  that 
this  standard  apply  to  such  solids  in  any 
form  except  sodium  caseinate.  As  set 
forth  in  the  “filled  milk"  decision  appli¬ 
cable  to  most  of  the  32  orders,  sodium 
caseinate  in  any  product  is  treated  under 
the  orders  as  a  nonmilk  ingredient.' 
There  is  no  basis  for  changing  this  pro¬ 
cedure. 

The  use  of  composition  standards  as 
a  means  of  defining  fluid  milk  products 
should  not  deter  the  development  of  new 
milk  products,  as  handlers  contended. 
Should  the  Class  I  classification  of  a 
new  product  appear  to  be  incongruous 
with  the  intended  use  of  the  product, 
the  hearing  process  remains  as  an  ave¬ 
nue  through  which  a  different  classifica¬ 
tion  may  be  considered.  The  use  of  com¬ 
position  standards  should  result,  how¬ 
ever,  in  a  more  uniform  classification 
among  orders  of  new  products  developed 
for  fluid  consumption. 

3.  Classification  and  pricing  of  milk 
not  needed  for  Class  I  use.  Two  use 
classes,  Class  II  and  Class  in,  should  be 
provided  in  each  of  the  32  orders  for 
skim  milk  and  butterfat  utilized  for 
other  than  Class  I  purposes.  The  Class  II 
price  should  be  the  basic  formula  price 
(Minnesota- Wisconsin  manufacturing 
milk  price)  for  the  month  plus  10  cents. 
The  price  under  each  of  the  orders  for 
Class  III  milk  should  be  the  basic  for¬ 
mula  price  for  the  month,  but  in  certain 
markets  not  to  exceed  a  butter-nonfat 
dry  milk  formula  price. 

Class  n  milk  should  include  skim  milk 
and  butterfat  disposed  of  in  the  form  of 
eggnog,  yogurt  or  a  “fluid  cream  prod¬ 
uct’*,  i.e.,  cream  (other  than  plastic 
cream  or  frozen  cream) ,  sour  cream,  or 


*  Official  notice  Is  taken  of  the  Assistant 
Secretary's  decision  Issued  on  Oct.  13,  1969 
(34  FR  16881),  with  respect  to  the  Mem¬ 
phis,  Term.,  and  certain  other  marketing 
areas. 


a  mixture  (Including  a  cultured  mixture) 
of  cream  and  milk  or  skim  milk  contain¬ 
ing  9  percent  or  more  butterfat,  with  or 
without  the  addition  of  other  Ingredi¬ 
ents.  Any  product  containing  6  percent  or 
more  nonmilk  fat  (or  oil)  that  resembles 
any  of  these  products  likewise  should 
be  in  this  class.  Also,  eggnog,  yogurt  and 
fluid  cream  products  that  are  in  inven¬ 
tory  at  the  end  of  the  month  in  packaged 
form  should  be  in  Class  II. 

Included  also  in  this  classification 
should  be  skim  milk  and  butterfat  used 
to  produce  cottage  cheese,  low  fat  cottage 
cheese,  dry  curd  cottage  cheese,  milk¬ 
shake  and  ice  milk  mixes  (or  bases)  con¬ 
taining  20  percent  or  more  total  solids, 
frozen  desserts,  frozen  dessert  mixes,  any 
concentrated  milk  product  in  bulk  fluid 
form,  plastic  cream,  frozen  cream,  anhy¬ 
drous  milkfat,  custards,  puddings,  pan¬ 
cake  mixes,  and  formulas  especially  pre¬ 
pared  for  infant  feeding  or  dietary  use 
that  are  packaged  in  hermetically  sealed 
glass  or  all-metal  containers. 

A  Class  n  classification  should  apply 
also  to  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  to 
any  commercial  food  processing  estab¬ 
lishment  (other  than  a  milk  or  filled  milk 
plant)  at  which  food  products  (other 
than  milk  products  and  filled  milk)  are 
processed  and  from  which  there  is  no 
disposition  of  fluid  milk  products  or  fluid 
cream  products  other  than  those  received 
in  consumer-type  packages. 

Class  III  milk  should  include  skim 
milk  and  butterfat  used  to  produce 
cheese  (other  than  cottage  cheese,  low 
fat  cottage  cheese  and  dry  curd  cottage 
cheese),  butter,  any  milk  product  in 
dry  form,  evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer- type 
package,  evaporated  or  condensed  skim 
milk  (plain  or  sweetened)  in  a  consumer- 
type  package,  and  any  product  not  other¬ 
wise  specified  as  a  Class  I,  Class  U  or 
Class  m  product. 

Other  Class  in  uses  should  include 
bulk  and  packaged  fluid  milk  products 
and  bulk  fluid  cream  products  in  inven¬ 
tory  at  the  end  of  the  month,  and  that 
portion  of  modified  (by  the  addition  of 
nonfat  milk  solids)  fluid  milk  products 
not  included  in  Class  I.  Class  ED  should 
include  any  fluid  milk  product  or  Class 
H  product  accounted  for  on  a  “disposed 
of”  basis  that  is  used  for  animal  feed, 
or  is  dumped  if  the  market  administrator 
is  notified  of  such  dumping  in  advance 
and  is  given  the  opportunity  to  verify 
such  disposition.  Also,  slirinkage  within 
certain  limits  should  be  classified  as  Class 
III  milk. 

As  described  later,  the  classification 
and  pricing  adopted  herein  for  milk  not 
needed  for  Class  I  use  differs  in  some 
respects  from  that  set  forth  in  the  Au¬ 
gust  28,  1972,  recommended  decision. 

The  present  classification  of  milk  used 
in  the  adopted  Class  II  and  Class  in  clas¬ 
sifications  is  quite  varied  among  the  32 
orders.  Seven  of  the  orders  provide  for 
three  use  classes  while  25  have  two  classes 
of  utilization.  Under  four  of  the  three- 
class  orders  cottage  cheese  Is  classified 
separately  from  all  other  uses.  One  or¬ 
der  classifies  cottage  cheese  and  sales  of 


milk  to  commercial  food  establishments 
in  an  intermediate  class.  Two  orders 
have  a  separate  use  class  for  milk  used  in 
Cheddar  cheese.  Substantial  variation 
exists  among  the  32  orders  in  the  classifi¬ 
cation  of  skim  milk  and  butterfat  in 
eggnog,  yogurt,  sour  cream,  milkshake 
mixes,  and  milk  disposed  of  to  commer¬ 
cial  food  establishments.  The  treatment 
of  milk  dumped,  and  milk  in  Inventory  at 
the  end  of  the  month,  also  differs  under 
the  several  orders. 

There  is  now  a  variety  of  price  formu¬ 
las  under  the  32  orders  for  milk  in  other 
than  Class  I  uses.  Seventeen  orders  use 
the  Minnesota-Wisconsin  manufacturing 
milk  price.  Three  orders  use  a  combina¬ 
tion  of  the  Minnesota-Wisconsin  price 
and  a  butter-nonfat  dry  milk  formula 
price.  Fotir  orders  use  a  combination  of  a 
butter-nonfat  dry  milk  formula  price  and 
a  Cheddar  cheese  formula  price.  Six  or¬ 
ders  use  a  butter-nonfat  dry  milk  for¬ 
mula  price,  with  four  of  these  employing 
a  seasonal  adjustment.  Two  orders  use 
the  U.S.  manufacturing  milk  price  with 
a  seasonal  adjustment  for  milk  used  to 
produce  butter,  nonfat  dry  milk  and 
Cheddar  cheese.  This  variety  of  price 
formulas  can  result  in  as  many  as  eleven 
different  prices  for  milk  put  to  similar 
uses.  Also,  four  additional  prices  can  re¬ 
sult  under  the  five  orders  that  have  an 
intermediate  classification  and  price  for 
milk  used  to  produce  cottage  cheese. 

Cooperatives  proposed  that  each  of  the 
32  orders  provide  for  an  intermediate 
classification  (Class  II)  for  skim  milk 
and  butterfat  disposed  of  as  cream,  now 
a  Class  I  use,  and  that  used  to  produce 
severa’  other  products  now  in  the  lowest- 
priced  class  under  most  of  the  orders. 
The  proposed  Class  II  uses  would  include 
cottage  cheese,  frozen  desserts,  milk¬ 
shake  mixes  for  further  processing  in 
commercial  establishments,  eggnog,  yo¬ 
gurt,  evaporated  or  condensed  milk  or 
skim  milk,  dietary  and  infant  formulas, 
custards,  puddings,  pancake  mixes,  any 
product  with  6  percent  or  more  nonmilk 
fat  (or  oil) ,  and  fluid  milk  products  dis¬ 
posed  of  to  commercial  food  processors. 
In  addition,  their  new  Class  n  also  would 
include  cream,  mixtures  of  cream  and 
milk  or  skim  milk  containing  9  percent 
or  more  butterfat,  cream  in  plastic, 
frozen,  aerated  or  sterilized  form,  sour 
cream,  sour  mixtures,  and  anhydrous 
milkfat. 

Under  the  cooperatives’  proposal,  the 
Class  n  price  In  31  markets  would  be 
the  Minnesota-Wisconsin  price  plus  10 
to  20  cents  (increasing  generally  from 
north  to  south).  Eleven  markets  in  the 
States  of  Minnesota,  Iowa,  North  Dakota, 
South  Dakota,  and  Tennessee  would  have 
a  price  differential  of  plus  10  cents.  The 
remainder  of  the  31  markets  would  have 
plus  15  cents,  except  for  a  plus  20  cents  in 
the  Corpus  Christ!  and  Rio  Grande  Val¬ 
ley  markets.  A  cooperative  in  the  Central 
Arizona  market  proposed  that  the  pres¬ 
ent  Class  II  price,  which  is  25  cents  over 
the  Class  m  price,  be  retained  in  that 
market. 

The  Class  III  uses  proposed  by  the 
cooperatives  would  include  dried  prod¬ 
ucts,  cheese  (except  cottage  cheese) ,  but- 
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ter,  condensed  whey  and  buttermilk  for 
animal  feed,  dumpage,  ending  inventory, 
shrinkage,  and  the  non-Class  I  portion 
of  modified  fluid  milk  products. 

The  cooperatives’  Class  HI  pricing 
proposals  varied  by  regions.  A  number  of 
cooperatives  operating  primarily  In  the 
Upper  Midwest  proposed  the  adoption  of 
a  weighted  butter-nonfat  dry  milk  (55 
percent)  and  cheese  (45  percent)  for¬ 
mula  using  “the  product  yield  factors 
and  make  allowances  used  by  the  Depart¬ 
ment  in  its  CCC  Price  Support  Program.” 
While  suggesting  that  such  a  pricing  for¬ 
mula  would  be  inappropriate  for  all  32 
markets,  they  particularly  urged  its 
adoption  for  11  upper  midwestern  mar¬ 
kets.  For  four  southern  markets,  the 
principal  cooperative  in  such  markets 
proposed  the  use  of  the  Minnesota- 
Wisconsin  price,  but  with  minus  adjust¬ 
ments  of  5  cents  for  Chattanooga.  10 
cents  for  New  Orleans,  and  15  cents  for 
Georgia.  For  15  markets  in  the  South¬ 
west,  the  principal  cooperative  there  pro¬ 
posed  that  the  Class  in  price  be  the 
higher  of  the  Minnesota- Wisconsin  price 
or  the  current  price  for  the  lowest  utili¬ 
zation  in  the  respective  order.  Under  its 
proposal,  milk  used  in  butter,  nonfat  dry 
milk  and  Cheddar  cheese  would  be  priced, 
however,  at  the  lower  of  the  Minnesota- 
Wisconsin  price  or  the  current  price  for 
the  lowest  utilization  in  the  respective 
order.  The  principal  cooperative  in  the 
Central  Arizona  market  proposed  reten¬ 
tion  of  the  Class  in  price  now  applicable 
in  that  market,  which  is  based  on  a 
butter-nonfat  dry  milk  formula. 

In  support  of  their  proposed  Class  n 
and  Class  m  use  categories,  the  several 
cooperatives  contended  that  there  are 
significant  differences  in  the  competitive 
position  of,  and  demand  for,  milk  so  used. 
They  stated  that  handlers  demand 
quality  milk  on  a  regular  basis  for  the 
proposed  Class  II  products,  and  that  in 
the  various  markets  alternative  supplies 
of  milk  for  such  uses  generally  eannot  be 
obtained  for  less  than  the  Class  n  prices 
they  propose  for  producer  milk.  More¬ 
over,  they  claimed  that  products  in  such 
Class  n  uses  should  bear,  along  with  fluid 
milk  products,  part  of  the  cost  necessary 
to  attract  an  adequate  market  supply. 
With  respect  to  the  Class  m  classifica¬ 
tion,  proponents  stated  that  their  pro¬ 
posed  Class  m  products  are  the  residual 
uses  of  milk  associated  with  fluid  mar¬ 
kets.  Consequently,  the  local  production 
of  such  products  is  related  to  the  amount 
of  reserve  or  excess  milk  in  the  market. 
Such  products,  they  claimed,  can  be 
stored  for  long  periods  and  do  not  need 
to  be  made  on  a  regular  basis. 

Proponent  cooperatives  pointed  out 
that  the  present  Class  I  classification  of 
cream  and  cream  mixtures  has  placed 
these  products  in  a  poor  competitive  posi¬ 
tion  in  the  marketplace  relative  to  non¬ 
dairy  substitutes.  By  shifting  these  prod¬ 
ucts  to  a  lower-priced  class,  proponents 
hope  the  industry  will  be  better  able  to 
maintain  its  present  small  share  of  the 
cream  and  dessert  topping  market  and 
perhaps  recapture  some  of  the  market 
that  it  has  lost. 


In  support  of  their  various  Class  m 
pricing  proposals,  the  cooperatives  urged 
basically  that  such  prices  reflect  the  net 
value  that  can  be  obtained  by  coopera¬ 
tives  handling  reserve  supplies.  They 
claimed  that  such  value  should  take  into 
consideration  (1)  product  values  of  but¬ 
ter,  nonfat  dry  milk,  and  cheese;  (2)  the 
cost  of  moving  milk  to  available  outlets; 
and  (3)  the  burden  of  “balancing”  the 
fluid  milk  supply  in  each  market. 

With  respect  to  certain  southern  mar¬ 
kets,  it  was  contended  that  the  net  value 
that  can  be  obtained  for  reserve  milk 
supplies  tepds  to  differ  from  market  to 
market  depending  upon  surplus  disposal 
conditions  that  prevail  in  each  market. 
The  principal  variable  factor  mentioned 
was  the  cost  incurred  in  transporting  re¬ 
serve  supplies  to  available  processing 
plants.  For  example,  there  are  no  plants 
processing  hard  cheese,  butter,  or  nonfat 
dry  milk  in  Georgia.  Consequently,  the 
principal  cooperative  in  the  area  trans¬ 
ports  much  of  the  reserve  milk  supply 
associated  with  the  Georgia  market  to 
manufacturing  plants  located  in  Tennes¬ 
see.  The  amounts  so  transported  have 
ranged  from  one  to  11  million  pounds  per 
month.  The  cooperative  stated  that  for 
the  12  months  ending  with  August  1971 
it  netted  an  average  of  37.6  cents  per 
hundredweight  less  than  the  Georgia 
order  Class  n  price  on  such  shipments 
because  of  the  cost  of  hauling  the  milk. 

Extra  transportation  costs  are  incurred 
also  by  the  cooperative  with  respect  to 
its  disposition  of  reserve  milk  supplies  in 
the  New  Orleans  market.  In  the  Nash¬ 
ville  market,  on  the  other  hand,  the  same 
cooperative  realized  an  average  of  9.7 
cents  over  the  Nashville  Class  II  price 
for  the  milk  it  moved  to  nonpool  plants 
for  manufacturing  use  during  the  12 
months  ending  with  August  1971.  For  the 
Chattanooga  market,  the  cooperative 
realized  slightly  less  than  the  Class  U 
price  for  milk  moved  to  nonpool  plants. 

Another  condition  which  the  coopera¬ 
tive  contended  has  influenced  the  returns 
it  is  able  to  realize  on  reserve  milk  sup¬ 
plies  is  that  the  quantity  of  such  milk  to 
be  processed  varies  both  seasonally  and 
on  certain  days  of  the  week.  During  the 
month  of  September,  the  reserve  milk 
supply  handled  by  the  cooperative  is  at 
its  lowest  level.  In  September  1970,  for 
example,  the  cooperative  processed  less 
than  500,000  pounds  of  milk  at  each  of  its 
major  butter-nonfat  dry  milk  process¬ 
ing  plants  (Lewisburg,  Tenn.,  and  Frank- 
linton,  La.) .  The  following  April,  it  proc¬ 
essed  23.9  and  5.8  million  pounds  of  milk, 
respectively,  at  such  plants. 

Reserve  milk  supplies  increase  on  Sun¬ 
days  compared  to  other  days  because 
bottling  plants  in  the  markets  served  by 
the  cooperative  usually  process  milk  only 
5  or,  at  the  most,  6  days  a  week.  The 
needs  of  bottling  plants  are  highest  on 
Thursdays  since  sales  of  packaged  milk 
tend  to  be  higher  on  Thursday  and  Fri¬ 
day  than  on  other  days  of  the  week. 

Because  of  these  circumstances,  this 
cooperative  proposed  that  the  Class  III 
prices  adopted  for  the  southeastern  mar¬ 
kets  of  Georgia,  New  Orleans,  and 
Chattanooga  be  fixed  from  5  to  15  cents 


under  the  Minnesota-Wisconsin  price. 
This  was  proposed  to  enable  the  coop¬ 
erative  to  absorb  the  costs  of  transport¬ 
ing  reserve  milk  supplies  to  manufac¬ 
turing  plants  and  of  maintaining  unused 
capacity  in  its  manufacturing  plants 
during  the  seasonally  short  production 
months  and  on  peak  bottling  days. 

The  principal  cooperative  in  the  south¬ 
western  markets  proposed  that  the  cur¬ 
rent  provisions  for  pricing  market  sur¬ 
plus  be  maintained  in  the  several  orders 
throughout  that  region  since  such  provi¬ 
sions  tend  to  recognize  individual  market 
problems  of  surplus  disposal.  The  prob¬ 
lems  mentioned  by  the  witnesses  for  the 
cooperative  are  (1)  uneven  surplus  milk 
volumes  to  be  disposed  of,  and  (2)  costs 
of  transporting  milk  to  plants  for  manu¬ 
facturing  use.  They  stated  that  each 
market  differs  as  to  the  volume  of  day- 
to-day,  weekend,  holiday,  and  seasonal 
surplus  to  be  processed,  which  tends  to 
result  in  variations  in  supply  balanc¬ 
ing  costs  among  markets.  Also,  the  sur¬ 
plus  in  each  market  is  situated  at  vary¬ 
ing  distances  from  available  processing 
plants.  In  Texas,  for  example,  most  of 
the  manufacturing  use  outlets  are  situ¬ 
ated  in  the  northern  part  of  the  State  at 
Muenster,  Sulphur  Springs,  and  Rusk. 
While  the  cooperative  operates  a  small 
Cheddar  cheese  plant  at  San  Antonio, 
Tex.,  at  times  the  San  Antonio  surplus 
cannot  be  processed  there  and  is  trans¬ 
ported  over  300  miles  to  Muenster  or 
Sulphur  Springs.  During  the  Christmas 
holiday  weekend  in  1970,  the  cooperative 
moved  75  tank  truck  loads  of  surplus 
milk  out  of  Texas  to  plants  as  far  north 
as  Iowa  for  manufacturing. 

In  support  of  their  proposed  butter- 
nonfat  dry  milk-cheese  product  price 
formula  for  markets  in  the  Upper  Mid¬ 
west  proponent  cooperatives  pointed  out 
that  about  half  of  the  manufacturing 
grade  milk  in  Minnesota  and  Wisconsin 
is  now  handled  by  as  few  as  three  coop¬ 
erative  associations.  They  contended 
that,  because  of  this,  cooperatives  are 
in  a  position  to  influence  the  level  of 
prices  paid  for  such  milk  and,  in  turn, 
influence  the  level  of  the  order  prices 
based  on  the  Mtaaeeota-Wisooinsin  price. 
Any  upward  swing  in  prices,  they  indi¬ 
cated,  could  be  detrimental  to  the  proc¬ 
essors  of  butter  and  nonfat  dry  milk. 

Proponents  also  stated  that  there 
have  been  periods  of  time  wrhen  the  open 
market  cheese  prices  have  increased  rel¬ 
ative  to  prices  of  butter  and  nonfat  dry 
milk.  When  this  has  resulted  in  higher 
pay  prices  at  cheese  plants,  butter- 
powder  plants  also  have  tended  to  pay 
higher  prices  to  hold  their  milk  supplies 
in  competition  with  cheese  plants.  Pro¬ 
ponents  argued  that  such  higher  pay 
prices  at  butter-powder  plants  should 
not  be  reflected  in  Federal  order  surplus 
prices  when  the  market  values  of  butter 
and  powder  are  not  increased  also.  They 
contended  that  the  order  price  should 
reflect  changes  in  the  market  value  of 
manufactured  products  to  provide  han¬ 
dlers  a  fixed  processing  margin  on  the 
butter  and  nonfat  dry  milk  they  process. 

The  national  trade  associations  of 
fluid  milk  and  ice  cream  processors  did 
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not  take  a  position  at  the  hearing  on 
whether  there  should  be  two  or  three 
classes  of  utilization.  It  is  their  position 
that  under  a  three-class  system  the  only 
products  that  should  be  included  in  Class 
II  are  yogurt,  eggnog,  cottage  cheese, 
cream,  and  any  mixtures  of  cream  and 
milk  or  skim  milk  containing  9  percent 
dr  more  butterfat.  While  the  associa¬ 
tions  did  not  endorse  a  three-class  sys¬ 
tem,  they  proposed  that  under  such  a 
plan  the  difference  between  the  Class 

II  and  Class  ni  prices  be  not  more  than 
10  cents. 

Certain  individual  handlers,  particu¬ 
larly  those  operating  plants  in  more  than 
one  market,  testified  that  because  of 
intermarket  competition  each  order 
should  provide  for  the  same  classifica¬ 
tion  and  pricing  scheme.  One  such  han¬ 
dler  testified  further  that  the  Class  III 
price  should  be  the  lower  of  the 
Minnesota- Wisconsin  price  or  a  butter- 
powder  formula  price  (Chicago  butter 
price  times  4.2,  plus  nonfat  dry  milk 
price  times  8.2,  less  48  cents).  Another 
urged  adoption  of  the  dairy  price  sup¬ 
port  level  as  the  Class  III  price.  A  third 
handler  proposed  the  use  of  the  an¬ 
nounced  price  support,  adjusted  to  a 
3.5  percent  butterfat  basis  by  a  differ¬ 
ential  factor  of  the  Chicago  butter  price 
multiplied  by  0.12,  and  further  adjusted 
by  plus  15  cents  during  the  period  Sep¬ 
tember  through  March. 

Proponents  of  using  the  dairy  price 
support  level  as  the  Class  III  price  urged 
that  such  price  be  adopted  to  provide  a 
more  stable  price  by  avoiding  the  month- 
to-month  changes  that  tend  to  occur  in 
the  Minnesota-Wisconsin  price.  Propo¬ 
nents  pointed  out  that  basing  the  Class 

III  price  on  the  price  support  level,  which 
is  announced  for  each  marketing  year 
(April-March) ,  would  result  in  han¬ 
dlers  knowing  the  minimum  price  be¬ 
fore  the  milk  is  received.  The  Minnesota- 
Wisconsin  price  is  announced  about  5 
days  after  the  end  of  each  month. 

Class  III.  As  stated  at  the  outset,  two 
classes  of  utilization  should  be  provided 
under  each  order  for  milk  not  needed  for 
Class  I  use.  Before  discussing  the  basis 
for  establishing  an  intermediate  price 
class,  consideration  should  be  given  to 
the  Class  III  price  issue  since  the  level  of 
such  price  bears  on  what  the  Class  II 
price  should  be. 

Basically,  there  are  two  questions  to  be 
resolved  concerning  the  Class  HI  price 
issue:  (1)  Should  the  Class  HI  price  be 
uniform  among  the  32  markets,  and  (2) 
what  is  the  appropriate  pricing  mecha¬ 
nism  for  determining  the  Class  IU  price 
in  each  market? 

The  purpose  of  the  classification  pro¬ 
posals  considered  at  this  hearing  strongly 
suggests  the  same  Class  IH  price  under 
each  order.  The  essence  of  the  pro¬ 
posals  by  producers  and  handlers  alike 
was  that  a  particular  product  should  be 
classified  in  each  market  in  the  same 
class.  Although  the  various  witnesses 
were  not  in  agreement  on  the  classifica¬ 
tion  scheme  that  should  be  adopted,  the 
common  purpose  of  their  proposals  was 
the  resolution  of  the  many  differences 
among  the  32  orders  in  the  classification 


of  milk.  It  was  the  general  consensus  that 
with  the  burgeoning  intermarket  sales 
of  various  milk  products  over  increasingly 
wider  areas,  these  differences  in  classi¬ 
fication  are  causing  undue  competitive 
inequities  among  handlers  in  various 
markets  seeking  the  same  outlets  for 
milk. 

Any  attempt  to  resolve  these  compet¬ 
itive  inequities  through  the  adoption  of 
a  uniform  classification  plan  cannot  be 
divorced  from  consideration  of  the  prices 
that  would  be  applicable  to  each  class. 
The  classification  of  milk  does  nothing 
more  than  determine  what  uses  of  milk 
will  be  subject  to  different  levels  of  price. 
The  equity  benefits  to  handlers  of  using 
the  same  classification  plan  in  all  mar¬ 
kets  can  be  fully  realized  only  if  the  price 
for  each  class  is  uniform  (except  for  ap¬ 
propriate  location  adjustments)  in  all 
markets.  The  use  of  several  different 
Class  HI  price  formulas  in  these  markets, 
as  would  result  under  the  proposals  of 
the  various  cooperatives,  would  nullify 
much  of  the  intended  effectiveness  of 
classifying  a  particular  product  in  the 
same  class  in  each  market. 

Certain  cooperatives  urged  that  the 
Class  in  price  of  a  market  reflect  the 
supply  “balancing”  costs  of  individual 
cooperatives.  This  could  lead  only  to  a 
proliferation  of  different  Class  IH  prices 
rather  than  a  reduction  of  price  differ¬ 
ences  in  these  markets.  In  balancing 
milk  supplies  for  the  fluid  market,  a 
cooperative  incurs  various  costs.  The  ex¬ 
tent  of  these  costs  is  dependent  on  many 
factors,  including  the  cooperative’s  share 
of  the  market,  the  location  and  avail¬ 
ability  of  surplus  disposal  outlets, 
whether  it  operates  a  manufacturing 
plant,  and  policies  and  practices  of  the 
organization  and  its  management.  If  such 
costs  were  to  be  a  main  consideration  in 
establishing  the  Class  HI  price  for  an  in¬ 
dividual  market,  such  price  would  need  to 
vary  greatly  among  markets  since  the 
supply  balancing  situation  differs  from 
market  to  market. 

The  costs  of  supply  balancing  services 
performed  by  a  cooperative  should  be  re¬ 
flected  as  a  service  charge  to  the  handlers 
who  receive  the  benefit  of  the  service.  A 
cooperative’s  cost  of  supply  balancing 
service  varies  among  handlers  according 
to  each  handler's  procurement  practices. 
A  handler  that  regularly  accepts  the  full 
production  of  a  given  number  of  pro¬ 
ducer-members  of  the  cooperative  incurs 
the  costs  of  balancing  his  own  supply.  On 
the  other  hand,  a  handler  that  limits  his 
purchases  of  milk  from  a  cooperative  to 
5  days  a  week,  for  example,  to  match  his 
daily  bottling  schedule  shifts  the  burden 
of  balancing  his  milk  supply  to  the  co¬ 
operative.  Most  supply  balancing  costs 
are  attributable  to  the  variation  between 
the  quantity  of  milk  produced  and  the 
demand  for  milk  for  Class  I  use.  Since  the 
balancing  costs  are  incurred  in  serving 
the  Class  I  market,  the  incidence  of  the 
costs  should  fall  on  such  use  of  milk.  This 
connection  between  these  services  and 
the  Class  I  demand  is  recognized  in  many 
of  these  markets  through  the  assessment 
by  cooperatives  of  a  service  charge  on 
their  milk  delivered  to  handlers  for  Class 
I  use. 


On  the  basis  of  the  above  findings,  it 
was  concluded  in  the  August  28,  1972, 
recommended  decision  that  the  same 
Class  IH  price  should  prevail  under  each 
order  to  resolve  to  the  fullest  extent  the 
many  classification  and  pricing  differ¬ 
ences  among  these  orders.  Although  this 
concept  remains  valid,  we  are  persuaded 
by  producer  exceptions  to  the  August  28 
decision  that  complete  uniformity  in  the 
pricing  of  Class  m  milk  may  not  be  at¬ 
tainable  at  this  time  if  orderly  marketing 
is  to  be  preserved.  For  reasons  described 
later,  an  alternate  Class  IH  price  for¬ 
mula  also  should  apply  under  14  of  the 
32  orders  rather  than  the  one  formula 
initially  recommended.  It  must  be  em¬ 
phasized,  however,  that  the  use  of  an 
alternate  Class  HI  price  formula  in  these 
markets  will  negate  in  some  degree  the 
uniformity  intended  to  be  gained  through 
classifying  a  particular  product  in  the 
same  class  in  each  market.  The  adopted 
classification  and  pricing  scheme  will  be 
helpful,  nevertheless,  in  overcoming  the 
marketing  problems  being  experienced 
by  handlers  because  of  the  differences  in 
the  classification  and  pricing  plans  now 
in  use  in  these  32  markets. 

In  considering  the  appropriate  mech¬ 
anism  for  determining  the  Class  HI  price 
in  each  market,  it  is  consistent  with  the 
purposes  of  the  statute  authorizing  milk 
orders  that  reserve  milk  supplies  be 
priced  at  the  highest  practicable  level 
compatible  with  orderly  disposal  of  the 
milk.  Excess  market  supplies  normally 
must  be  channeled  into  manufactured 
products  that  compete  on  a  national  basis 
with  similar  products  made  from  un¬ 
graded  milk.  It  is  important,  therefore, 
that  the  price  for  surplus  milk  in  the 
regulated  markets  be  in  close  alignment 
with  prices  being  paid  by  processors  of 
manufacturing  grade  milk. 

The  Minnesota-Wisconsin  price,  which 
is  now  the  surplus  price  under  17  of  the 
32  orders,  is  a  representative  pay  price 
for  about  half  of  the  manufacturing 
grade  milk  in  the  United  States.  This 
price  reflects  a  farm  price  level  deter¬ 
mined  by  competitive  conditions  that  are 
affected  by  the  demand  for  all  major 
manufactured  dairy  products.  It  also  re¬ 
flects  the  supply  and  demand  of  such 
products  within  a  highly  coordinated 
marketing  system,  which  is  national  In 
scope.  Use  of  the  Minnesota-Wisconsin 
price  as  the  Class  III  price,  or  principal 
Class  HI  price  determinant,  will  result 
in  order  prices  for  surplus  milk  that  are 
in  close  alignment  with  the  dominant 
price  structure  for  raw  milk  within  the 
manufacturing  milk  segment  of  the 
dairy  industry. 

Use  of  the  Minnesota-Wisconsin  price 
also  tends  to  result  in  price  parity  be¬ 
tween  regulated  and  unregulated  plants 
engaged  in  a  similar  enterprise  since  it 
provides  the  regulated  manufacturer  es¬ 
sentially  the  same  margin  for  process¬ 
ing  as  is  experienced  in  the  unregulated 
market.  The  Minnesota-Wisconsin  price 
is  an  average  of  prices  being  paid  by 
processors  who  are  meeting  the  competi¬ 
tive  test  of  the  unregulated  market  place. 
Competing  processors  of  ungraded  milk 
purchase  their  supplies  from  farmers  at 
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prices  commensurate  with  the  ability  of 
the  more  efficient  processors  to  pay  for 
raw  milk.  As  shifts  in  the  relationship 
between  finished  product  prices  take 
place,  one  group  of  processors  may  be 
able  to  pay  dairymen  higher  prices  than 
another.  Other  processors  generally  must 
meet  these  prices  or  risk  the  loss  of  their 
milk  supplies.  If  a  dairy  concern  in  the 
unregulated  manufactured  products 
market  fails  to  make  the  necessary  ad¬ 
justments  to  meet  procurement  competi¬ 
tion,  it  will,  in  time,  be  forced  out  of 
business.  This  is  a  normal  business  risk 
in  the  unregulated  competitive  market. 

If  the  Class  HI  price  were  based  solely 
on  market  prices  of  certain  manufac¬ 
tured  products  (e.g.,  butter  and  nonfat 
dry  milk)  minus  a  specified  processing 
allowance,  as  proposed  by  certain  coop¬ 
eratives,  handlers  under  each  order 
would  be  assured  at  all  times,  regardless 
of  current  values  of  milk  competitively 
procured  for  the  several  manufactured 
product  uses  in  Class  m,  of  a  predeter¬ 
mined  operating  margin.  Such  pool  han¬ 
dlers  are  protected  in  procurement  com¬ 
petition  by  being  able,  through  the  pool 
equalization  fund,  to  pay  the  blended 
price  to  producers.  This  is  an  advantage 
not  available  to  manufacturers  purchas¬ 
ing  unregulated  milk.  The  unregulated 
processors  must  pay  whatever  price  to 
dairy  farmers  is  required  to  maintain 
milk  supplies,  which  is  determined  from 
competition  with  other  processors.  Un¬ 
less  regulated  handlers  are  to  have  a 
competitive  advantage,  or  disadvantage, 
in  the  manufactured  milk  product  mar¬ 
ket  relative  to  unregulated  plant  oper¬ 
ators,  it  is  necessary  to  maintain  under 
the  milk  orders  a  close  alignment  of  the 
Class  III  prices  with  the  farm  prices 
paid  by  unregulated  plants  in  the  manu¬ 
facturing  milk  industry. 

In  the  August  28,  1972,  recommended 
decision,  the  Minnesota-Wisconsin  price 
was  adopted  as  the  Class  III  price  under 
each  order.  This  would  have  provided  a 
continuation  of  the  surplus  price  now 
applicable  in  17  markets  and  a  change 
in  pricing  for  the  remaining  15  markets 
where  a  number  of  different  price  for¬ 
mulas  are  now  in  use. 

Upon  further  consideration  of  this 
issue  in  light  of  producer  exceptions  and 
the  record  evidence,  it  is  concluded  that 
in  14  of  the  15  markets  where  the  surplus 
price  would  have  been  changed  the  Class 
III  price  should  be  the  Minnesota-Wis¬ 
consin  price  but  not  to  exoeed  a  butter- 
nonfat  dry  milk  formula  price.  The 
mai'kets  where  this  pricing  mechanism 
should  apply  are  New  Orleans,  Northern 
Louisiana,  Wichita,  Central  Arizona, 
Rio  Grande  Valley,  Oklahoma  Metro¬ 
politan,  Red  River  Valley,  North  Texas, 
Central  West  Texas,  Texas  Panhandle, 
Lubbuck-Plainvlew,  Austin-Waco,  San 
Antonio  and  Corpus  Christi.  The  Class 
III  price  for  the  other  market,  Duluth- 
Superior,  should  be  the  Minnesota-Wis¬ 
consin  price  as  initially  recommended. 

The  surplus  class  price  in  all  but  two 
of  these  14  markets  is  now  based  either 
entirely  or  in  part  on  prices  derived  from 
some  type  of  butter-nonfat  dry  milk  for¬ 
mula.  In  the  Oklahoma  Metropolitan  and 


Red  River  Valley  markets,  the  surplus 
price  is  the  U.S.  Manufacturing  price, 
but  with  a  10-cent  reduction  during  six 
months  of  the  year  for  milk  used  in  but¬ 
ter,  nonfat  dry  milk  or  hard  cheese.  For 
most  of  these  markets,  cooperatives  ar¬ 
gued  in  their  exceptions  to  the  August 
28  decision  that  the  present  price  for¬ 
mulas  should  remain  in  effect  in  the  re¬ 
spective  markets.  It  was  contended  that 
these  formulas  represent  an  historical 
recognition  of  particular  surplus  disposal 
conditions  in  these  markets  and  that 
such  recognition  should  not  be  aban¬ 
doned  at  this  time. 

If  a  uniform  classification  and  pricing 
scheme  is  to  be  implemented  to  any  sub¬ 
stantial  degree,  it  is  not  possible  to  con¬ 
tinue  the  variety  of  pricing  formulas  now 
applicable  in  these  several  markets  as 
cooperatives  urge.  We  recognize,  how¬ 
ever,  that  surplus  prices  in  most  of  these 
markets  historically  have  been  tied  di¬ 
rectly  to  the  market  values  of  butter  and 
nonfat  dry  milk.  Therefore,  it  is  reason¬ 
able  to  provide  that  the  Class  III  prices 
in  these  14  markets  be  limited  to  a  but¬ 
ter-nonfat  dry  milk  formula  price  should 
the  milk  equivalent  value  of  these  prod¬ 
ucts  become  unduly  low  relative  to  the 
average  price  being  paid  in  Minnesota 
and  Wisconsin  for  manufacturing  grade 
milk. 

The  same  butter-nonfat  dry  milk  price 
formula  should  be  used  in  each  of  the  14 
markets  in  conjunction  with  the  Minne¬ 
sota-Wisconsin  price.  This  is  consistent 
with  the  development  of  a  uniform  clas¬ 
sification  scheme  for  these  markets.  The 
formula  adopted  herein  would  be  derived 
from  converting  the  market  prices  of 
butter  and  nonfat  dry  milk  to  their  milk 
equivalent  values  and  subtracting  a 
processing  allowance.  Specifically,  such 
price  would  be  computed  by  multiplying 
the  average  monthly  price  of  92-score 
bulk  butter  at  Chicago  by  4.2,  then  mul¬ 
tiplying  the  average  monthly  price  of 
spray  process  nonfat  dry  milk  in  the  Chi¬ 
cago  area  by  8.2,  and  then  subtracting 
48  cents  from  the  sum  of  th  above  re¬ 
sults.  This  formula  price,  when  used  in 
conjunction  with  the  Minnesota-Wiscon¬ 
sin  price,  is  commonly  referred  to  in  the 
trade  as  the  “butter-powder  snubber.” 

The  adopted  formula  is  the  same,  or 
virtually  the  same,  as  all  other  butter- 
nonfat  dry  milk  formulas  now  in  use 
under  orders  applicable  outside  the  32- 
market  area.  In  all  cases,  such  formulas 
are  being  used  in  conjunction  with  the 
Minnesota-Wisconsin  price  in  the  same 
manner  as  proposed  herein. 

As  indicated,  the  Class  III  price  under 
the  Duluth-Superior  order  should  be  the 
Minnesota-Wisconsin  price  even  though 
the  surplus  price  in  this  market  is  now 
based  on  a  butter-nonfat  dry  milk  for¬ 
mula.  The  present  surplus  price  histori¬ 
cally  has  averaged  somewhat  under  the 
Minnesota-Wisconsin  price.  Conditions 
in  this  market  do  not  support  a  continu¬ 
ation  of  this  lower  price  level  for  surplus 
milk  being  processed  into  products  such 
as  butter,  nonfat  dry  milk  and  hard 
cheese,  residual  products  that  would  be 
included  in  Class  III  under  the  revised 
Duluth -Superior  order. 


The  Duluth-Superior  order  regulates 
the  handling  of  milk  in  certain  areas  of 
Minnesota  and  Wisconsin.  Because  of 
their  location,  regulated  handlers  in  this 
market  are  operating  within  the  compet¬ 
itive  sphere  of  the  largest  concentration 
of  processors  of  butter,  nonfat  dry  milk 
and  cheese  in  the  United  States.  As  noted 
earlier,  about  half  of  the  manufacturing 
grade  milk  in  the  country  is  produced  in 
this  two-State  area.  It  is  the  prices  being 
paid  in  this  area  for  such  milk  that  are 
used  in  determining  the  “Minnesota- 
Wisconsin  price.”  Use  of  this  price  for 
pricing  Class  III  milk  in  the  Duluth- 
Superior  market  will  result  in  producer 
milk  used  in  the  residual  products  being 
priced  at  a  level  commensurate  with  un¬ 
regulated  milk  that  is  being  processed  in 
the  same  general  area  into  like  products. 
A  lower  return  to  the  graded  producers 
on  the  Duluth-Superior  market  for  sur¬ 
plus  milk  priced  under  the  order  is  not 
warranted  under  the  competitive  condi¬ 
tions  existing  in  this  area. 

It  should  be  noted  that  in  all  other 
regulated  markets  in  this  two-State  area 
producer  milk  processed  into  the  residual 
products  is  priced  at  the  Minnesota-Wis¬ 
consin  price.  Such  markets  include  Min- 
neapolis-St.  Paul,  Minnesota-North  Da¬ 
kota,  and  Chicago  Regional,  all  of  which 
are  near  the  Duluth-Superior  market. 
There  is  no  indication  that  regulated 
handlers  in  the  Duluth-Superior  market 
are  faced  with  conditions  uniquely  differ¬ 
ent  from  those  faced  by  handlers  in  these 
other  markets  in  disposing  of  surplus 
milk. 

The  surplus  pricing  adopted  for  the  32 
markets  will  result  in  a  significantly 
greater  coordination  of  surplus  prices 
under  all  Federal  milk  orders  than  is 
now  the  case.  With  the  exception  of  one 
relatively  small  market  (Appalachian), 
prices  under  all  orders  for  milk  used  in 
the  key  residual  products  (butter,  non¬ 
fat  dry  milk  and  cheese)  would  be  based 
on  the  Minnesota-Wisconsin  price,  either 
alone  or  in  conjunction  with  the  butter- 
powder  snubber  adopted  herein.  As  noted 
earlier,  such  products  are  marketed 
within  a  highly  coordinated  marketing 
system  that  is  national  in  scope. 

Class  II.  Certain  uses  of  producer  milk 
not  needed  for  Class  I  purposes  should 
be  priced  at  a  somewhat  higher  level 
than  that  applicable  to  milk  in  the 
adopted  Class  III  uses.  These  higher¬ 
valued  uses,  to  be  included  in  the  Class 
II  classification,  were  set  forth  at  the 
beginning  of  this  discussion  on  pricing 
surplus  milk.  The  Class  II  price,  which 
should  be  the  same  under  each  order, 
should  be  the  Minnesota-Wisconsin  price 
plus  10  cents. 

Of  the  products  adopted  herein  for  in¬ 
clusion  in  Class  II,  one  of  principal  im¬ 
portance  is  cottage  cheese.  In  1970,  about 
840  million  pounds  of  the  skim  milk  and 
butterfat  utilized  by  pool  handlers  under 
the  32  orders  was  used  to  produce  cottage 
cheese.  For  this  discussion  the  term 
“cottage  cheese”  encompasses  cottage 
cheese  (i.e.,  creamed  cottage  cheese), 
lowfat  cottage  cheese,  and  dry  curd  cot¬ 
tage  cheese. 

Five  of  the  32  orders  under  considera¬ 
tion  now  provide  a  higher  price  for  milk 
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used  in  cottage  cheese  than  the  price 
provided  for  milk  used  in  butter,  nonfat 
dry  milk  or  Cheddar  cheese.  There  are 
several  distinguishing  characteristics  of 
cottage  cheese  production  that  support  a 
higher  price  for  milk  in  this  use  than 
for  milk  channeled  into  the  residual  sur¬ 
plus  uses.  There  is  little,  if  any,  relation¬ 
ship  between  the  quantity  of  cottage 
cheese  made  and  the  amount  of  reserve 
milk  in  a  market,  as  is  the  case  with 
respect  to  butter  and  nonfat  dry  milk, 
for  instance.  Unlike  such  other  manu¬ 
factured  products,  cottage  cheese  has  a 
more  limited  storage  life  and  must  be 
processed  on  a  regular  basis.  Thus,  as  in 
the  case  of  fluid  milk  products,  handlers 
normally  want  adequate  supplies  of 
fresh,  high-quality  producer  milk  to  be 
made  available  at  their  plants  at  all 
times  for  cottage  cheese  use. 

Although  some  cottage  cheese  is  made 
in  specialized  country  plants,  as  the  eco¬ 
nomics  of  location  would  suggest,  cottage 
cheese  production  is  commonly  an 
integral  part  of  the  processing  operations 
of  fluid  milk  distributing  plants.  Such 
plants  are  usually  located  in  or  near  the 
populated  centers  of  the  market.  This 
entails  a  greater  hauling  expense  for 
producers  than  when  the  reserve  milk  is 
processed  in  the  production  area,  as  is 
generally  the  case  with  respect  to  butter, 
nonfat  dry  milk  and  hard  cheese  manu¬ 
facture. 

The  adopted  Class  n  price  (the  Min- 
nesota-Wisconsin  price  plus  10  cents)  is 
a  reflection  of  some  of  the  additional 
value  which  producer  milk  used  in  cot¬ 
tage  cheese  has  to  regulated  handlers. 
Although  local  producers  represent  the 
regular  source  of  milk  for  cottage  cheese 
production,  a  handler  may  choose  to  use 
milk  from  some  other  source  for  this 
purpose.  Such  milk  could  not  be  obtained 
on  a  regular  basis,  however,  at  less  than 
the  cost  of  producer  milk  under  the 
adopted  pricing  scheme. 

Rather  than  produce  his  own  cottage 
cheese,  a  handler  might  choose  to  pur¬ 
chase  the  finished  product  from  some 
other  Federal  order  market  where  a  lower 
price  applies  to  milk  for  cottage  cheese. 
There  is  no  indication,  however,  that 
under  the  adopted  pricing  such  a  handler 
could  materially  enhance  his  competi¬ 
tive  position  relative  to  handlers  using 
producer  milk.  The  cost  of  transporting 
cottage  cheese,  a  somewhat  bulky  and 
perishable  item,  from  distant  areas  to 
outlets  in  the  32  markets  would  generally 
negate  any  seeming  price  advantage  at¬ 
tributable  to  differences  in  applicable 
order  prices. 

In  the  New’  Orleans  market,  certain 
handlers  process  a  type  of  cheese  de¬ 
scribed  locally  as  “Creole  cheese”.  This 
product,  w’hich  apparently  is  limited  to 
this  market,  was  described  at  the  hearing 
as  being  similar  to  cottage  cheese.  Ac¬ 
cordingly,  Creole  cheese  should  be  in¬ 
cluded  in  the  same  class  as  cottage 
cheese  under  the  New  Orleans  order. 

Milk  used  in  yogurt  should  be  priced 
at  the  Class  n  price  level.  Yogurt  is  a 
soft,  nonfluid,  “spoonable”  product.  It  is 
not  a  beverage  as  are  other  products 
defined  herein  as  fluid  milk  products. 


Yogurt  has  some  of  the  marketing 
characteristics  of  cottage  cheese,  al¬ 
though,  unlike  cottage  cheese,  very 
limited  quantities  of  yogurt  are  made 
from  milk  priced  under  the  32  orders.  In 
1970,  about  13  million  pounds  of  skim 
milk  and  butterfat  were  utilized  in  yo¬ 
gurt  production  in  the  32  markets.  To 
the  extent  of  this  limited  production, 
however,  processors  generally  use  regular 
supplies  of  inspected  milk.  Although  yo¬ 
gurt  can  be  made  from  cream  and  non¬ 
fat  dry  milk,  processors  prefer  milk.  Since 
yogurt  has  a  relatively  limited  shelf  life, 
it  is  made  on  a  continuing  basis,  thus  re¬ 
quiring  a  regular  supply  of  milk  at  all 
times.  As  in  the  case  of  cottage  cheese, 
these  conditions  warrant  that  producer 
milk  in  yogurt  be  priced  at  a  level  above 
the  price  for  milk  disposed  of  through 
the  traditional  residual  uses  for  surplus 
milk. 

Class  n  also  should  include  frozen 
desserts  (including  commercial  milk¬ 
shake  and  ice  milk  mixes) ,  custards,  pud¬ 
dings,  pancake  mixes,  dietary  and  infant 
formulas,  and  sales  of  bulk  milk  and 
cream  to  commercial  food  processors  for 
use  in  food  products.  In  the  August  28 
recommended  decision,  such  uses  of  skim 
milk  and  butterfat  were  proposed  to  be 
included  in  Class  III.  Upon  considera¬ 
tion  of  exceptions  filed  to  that  decision  by 
cooperatives,  it  is  concluded  that  market 
conditions  support  a  higher  price  for 
producer  milk  in  such  uses  than  was  ini¬ 
tially  recommended. 

As  producers  pointed  out  in  their  ex¬ 
ceptions,  the  rationale  set  forth  in  the 
August  28  decision  for  including  cottage 
cheese  in  an  intermediate  class  is  in 
several  respects  applicable  to  these  other 
products  just  listed.  The  demand  for 
producer  milk  used  in  these  products  is 
related  closely  to  the  current  consumer 
demand  for  such  products.  Thus,  han¬ 
dlers  normally  want  adequate  supplies 
of  producer  milk  made  available  at  their 
plants  in  the  quantities  and  at  the  times 
needed  for  these  uses.  This  is  in  con¬ 
trast  to  the  more  storable  residual 
“hard”  products.  Also,  the  processing  of 
such  products  often  takes  plaee  at  the 
market  center,  which  entails  a  greater 
hauling  expense  for  produoers  than  when 
reserve  milk  is  processed  in  the  produc¬ 
tion  area.  Moreover,  it  is  doubtful  that 
handlers  in  general  would  be  able  to  ob¬ 
tain  alternative  supplies  of  milk  or  prod¬ 
uct  ingredients  at  less  than  the  cost  of 
producer  milk  under  the  adopted  pric¬ 
ing  provisions. 

Cooperatives  proposed  that  the  Class 
II  price  in  most  of  these  markets  range 
from  10  to  20  cents  over  the  Minnesota- 
Wisconsin  price.  The  lower  10-cent  dif¬ 
ferential  (to  apply  to  both  cottage  cheese 
and  frozen  desserts)  was  proposed  for 
those  markets  where  local  ungraded  milk 
supplies  represent  a  significant  competi¬ 
tive  factor  for  regulated  processors  of  ice 
cream  and  other  frozen  desserts.  The 
national  associations  of  fluid  milk  and 
ice  cream  processors  contended  that  any 
price  differential  over  the  Class  III  price 
for  milk  in  an  intermediate  class  should 
not  be  more  than  10  cents  per  hundred¬ 
weight.  In  supporting  this  position,  in¬ 


dividual  handlers  stressed  that  any 
greater  price  differential  would  seriously 
jeopardize  the  competitive  position  of 
regulated  handlers  using  producer  milk 
relative  to  unregulated  processors  relying 
largely  on  ungraded  milk. 

With  respect  to  the  several  milk  uses 
at  issue  in  the  cooperatives’  exceptions, 
the  preponderance  of  evidence  at  the 
hearing  focused  largely  on  the  marketing 
of  frozen  desserts.  The  marketing  con¬ 
ditions  for  frozen  desserts  are  somewhat 
varied  throughout  the  32-market  area. 
Some  regulated  handlers  rely  regularly 
on  producer  milk  for  use  in  frozen  des¬ 
serts.  In  some  of  the  southern  markets 
where  milk  supplies  tend  to  be  shorter 
than  elsewhere,  handlers  use  producer 
milk  when  it  is  available  but  often  must 
supplement  such  milk  with  purchases  of 
condensed  skim  milk  and  nonfat  dry 
milk.  Some  handlers,  wherever  located, 
rely  on  these  concentrated  forms  of  milk 
entirely  in  processing  frozen  desserts. 
Also,  the  concentrated  products  used  may 
be  made  from  either  graded  or  ungraded 
milk.  In  addition,  much  of  the  process¬ 
ing  of  frozen  desserts  is  done  at  unreg¬ 
ulated  plants.  Some  unregulated  proces¬ 
sors  rely  on  ungraded  milk,  while  others 
use  milk  surplus  to  the  needs  of  regulated 
fluid  markets.  Other  unregulated  proces¬ 
sors  use  concentrated  forms  of  milk  from 
either  graded  or  ungraded  sources. 

The  marketing  situation  in  the  32- 
market  area  for  the  several  other  milk 
uses  in  question  (custards,  puddings, 
pancake  mixes,  dietary  and  infant  for¬ 
mulas,  and  sales  to  commercial  food 
processors)  is  essentially  the  same  as  for 
frozen  desserts. 

Under  these  varying  conditions,  the 
Class  n  price  should  be  set  at  10  cents 
over  the  Minnesota- Wisconsin  price. 
Pricing  Class  n  milk  at  this  level  should 
permit  regulated  handlers  using  pro¬ 
ducer  milk  to  remain  competitive  in  the 
marketplace  with  the  unregulated  sec¬ 
tor  in  the  sale  of  Class  n  products.  At 
the  same  time,  such  price  will  reflect  the 
minimum  additional  value  of  such  high 
quality  producer  milk  supplied  to  regu¬ 
lated  handlers  over  the  widespread  area 
covered  by  the  32  markets  at  the  times 
and  places,  and  in  the  quantities,  needed 
for  the  several  Class  II  uses. 

It  is  recognized  that  under  the  varied 
conditions  just  described  an  individual 
handler  may  find  that  producer  milk 
does  not  represent  the  cheapest  source  of 
milk  for  his  Class  n  uses.  Presumably 
the  alternative  source  would  be  concen¬ 
trated  forms  of  milk  since  health  regula¬ 
tions  would  not  permit  the  receipt  of  un¬ 
graded  supplies  of  whole  milk  at  a  pool 
distributing  plant,  and  graded  supplies 
would  not  be  available  on  a  regular  basis 
at  less  than  the  Class  n  price.  Under 
the  revised  allocation  provisions  adopted 
herein,  receipts  of  nonfluid  other  source 
milk  such  as  condensed  skim  milk  or 
nonfat  dry  milk  that  are  used  in  a  Class 
II  product  would  be  allocated  directly  to 
the  handler’s  Class  n  uses,  with  no  obli¬ 
gation  applying  under  the  order  to  such 
milk.  Under  this  arrangement,  the  han¬ 
dler  could  choose  to  use  the  other  source 
milk  without  the  cost  impact  of  down- 
allocation  should  the  cost  of  such  milk 
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become  less  than  the  cost  of  producer 
milk.  The  handler  thus  could  rely  upon 
whichever  source  of  milk  best  fits  his 
competitive  and  operational  circum¬ 
stances. 

Classifying  the  several  types  of  cream 
items,  some  of  which  are  now  in  Class  I 
while  others  are  in  Class  II  or  Class  m, 
in  Class  n  will  accommodate  proponents’ 
desire  for  a  lower  price  for  milk  used  in 
cream  products  and  at  the  same  time 
price  at  the  same  level  a  variety  of  prod¬ 
ucts  that  compete  with  each  other.  Half 
and  half,  whether  sterilized  or  unsteri¬ 
lized,  and  light  cream  are  used  principally 
by  consumers  in  coffee.  Aerated  cream 
and  sterilized  and  unsterilized  whipping 
cream  are  used  as  dessert  toppings.  Both 
graded  and  ungraded  sour  cream  and 
sour  mixtures  are  used  by  consumers  for 
similar  purposes.  Like  classification  for 
these  cream  products  will  result  in  uni¬ 
form  pricing  to  handlers  for  milk  used 
in  products  competing  in  the  same  trade 
channels  for  essentially  similar  uses. 

Although  the  present  Class  I  cream 
products  sold  in  these  markets  must  be 
made  from  inspected  milk,  which  is  de¬ 
livered  regularly  by  producers  to  distrib¬ 
uting  plants,  there  was  general  agree¬ 
ment  by  producers  and  handlers  that 
milk  sold  in  the  form  of  such  products 
should  no  longer  be  subject  to  the  Class 
I  price.  Relative  to  the  total  Class  I  sales 
of  producer  milk  in  these  markets,  cream 
products  represent  only  1.5  percent  of 
the  present  Class  I  market.  Thus,  this 
classification  change  will  have  relatively 
little  effect  in  total  on  the  returns  to 
producers. 

In  connection  with  the  reclassification 
of  cream  products,  it  is  desirable  to  de¬ 
fine  a  new  term — “fluid  cream  product." 
“Fluid  cream  product”  would  mean 
cream  (other  than  plastic  cream  or 
frozen  cream) ,  sour  cream,  or  a  mixture 
(including  a  cultured  mixture)  of  cream 
and  milk  or  skim  milk  containing  9  per¬ 
cent  or  more  butterfat,  with  or  without 
the  addition  of  other  ingredients. 

With  the  reclassification  of  cream, 
movements  of  cream  to  or  from  a  plant 
no  longer  should  be  considered  in  de¬ 
termining  whether  a  plant  meets  the 
pooling  requirements  of  the  order. 

Class  II  milk  should  include  eggnog. 
Although  eggnog  is  prepared  for  use  as 
a  beverage  and  is  now  a  Class  I  use  in  9 
of  the  32  markets,  proponent  coopera¬ 
tives  contended  it  should  not  be  a  Class 
I  product  because  of  competition  from 
imitation  products.  Eggnog  has  a  rela¬ 
tively  high  butterfat  content  and  the 
limited  sales  of  the  product  are  highly 
seasonal.  In  1970,  only  about  12  million 
pounds  of  eggnog,  with  an  average  but¬ 
terfat  content  of  7  percent,  were  dis¬ 
posed  of  by  pool  handlers  under  the  33 
orders.  An  estimated  40  percent  of  the 
marketings  of  this  type  of  product  is  in 
the  form  of  imitation  eggnog.  Classifica¬ 
tion  of  eggnog  in  Class  II  rather  than 
Class  I  will  materially  enhance  the  com¬ 
petitive  position  of  the  product  in  the 
marketplace. 

Most  of  the  orders  now  provide  that 
any  “filled”  product  containing  6  per¬ 
cent  or  more  nonmilk  fat  (or  oil)  shall 
be  in  the  surplus  price  class.  With  the 


establishment  of  an  intermediate  price 
class  under  each  of  the  32  orders.  It  Is 
appropriate  that  any  such  filled  products 
that  resemble  the  proposed  Class  n  prod¬ 
ucts  made  with  milk  fat  likewise  be  in¬ 
cluded  in  this  class.  The  substitution  of 
nonmilk  fat  for  milk  fat  in  a  product 
merely  changes  the  composition  of  the 
product  and  not  its  use.  For  competitive 
reasons,  a  comparable  classification  of 
products  made  with  milk  fat  and  their 
filled  counterparts  is  necessary. 

Condensed  milk  or  skim  milk  In  bulk, 
plastic  cream,  frozen  cream  and  anhy¬ 
drous  milk  fat  are  “intermediate”  prod¬ 
ucts  that  also  should  be  included  in 
Class  II.  These  products  are  not  end 
uses  in  themselves  but  instead  are  used 
in  making  other  products,  including 
frozen  desserts  and  food  products  such 
as  candy  and  soup.  Under  the  classifi¬ 
cation  adopted  herein,  frozen  desserts 
and  food  products  are  Class  n  uses  for 
milk.  Accordingly,  producer  milk  used 
in  the  several  intermediate  products 
likewise  should  be  priced  at  the  Class  n 
level. 

A  Class  II  classification  should  not 
apply  to  evaporated  or  condensed  milk 
or  skim  milk  in  consumer -type  contain¬ 
ers  as  the  cooperatives  proposed.  Such 
storable  products  should  remain  in  the 
lowest  price  class.  A  Class  HI  classifi¬ 
cation  for  producer  milk  in  these  prod¬ 
ucts  will  permit  such  uses  to  remain  as 
a  competitive  outlet  for  milk  surplus  to 
the  needs  of  the  Class  I  market.  Such 
products  made  from  milk  regulated 
under  these  orders  must  compete  over 
wide  areas  with  the  same  products 
processed  from  ungraded  milk  or  other 
graded  milk  that  is  often  priced  at  no 
more  than  the  Minnesota- Wisconsin 
price.  Comparable  pricing  should  pre¬ 
vail  under  these  32  orders. 

Although  cooperatives  proposed  Class 
H  price  differentials  of  10,  15,  20,  and 
25  cents,  the  Class  H  differential  for  each 
market  should  be  the  same.  The  distri¬ 
bution  of  the  adopted  Class  H  products 
from  a  single  plant  often  extends  over 
a  broad  region  encompassing  several 
Federal  order  marketing  areas.  Numer¬ 
ous  examples  were  cited  on  the  record 
concerning  the  widespread  sales  of 
yogurt,  cream  items,  frozen  desserts  and 
cottage  cheese  in  particular.  Because  of 
this  intermarket  competition,  a  uniform 
Class  II  price  differential  should  be  pro¬ 
vided  in  these  orders  to  complement  the 
uniform  classification  provisions.  A  price 
differential  of  10  cents  reasonably  re¬ 
flects  the  added  value  which  handlers 
are  able  to  pay  for  producer  milk  in 
such  uses  as  compared  to  procuring  milk 
supplies  or  finished  products  from  other 
sources. 

In  proposing  a  generally  uniform 
classification  plan  for  the  32  markets,  co¬ 
operatives  emphasized  that  any  new  plan 
adopted  should  not  result  in  lower  total 
returns  to  producers.  Handlers,  on  the 
other  hand,  stressed  that  their  total  cost 
of  milk  should  not  be  increased. 

Providing  for  classification  and  pricing 
provisions  that  are  generally  uniform 
among  the  various  markets  cannot 
necessarily  encompass  at  the  same  time 


the  maintenance  of  precisely  the  same 
value  of  producer  milk  in  each  market. 
With  the  many  classification  and  pric¬ 
ing  differences  that  now  exist  among  the 
32  orders,  resolution  of  these  differences 
through  a  uniform  classification  and 
pricing  plan  would  be  expected  to  have 
some  effect  on  the  value  of  producer  milk 
in  individual  markets.  While  the  pro¬ 
visions  adopted  in  this  decision  are  not 
designed  to  change  the  value  of  producer 
milk  in  the  aggregate,  their  effect  on  pro¬ 
ducer  returns  or  handlers’  costs  in  an  in¬ 
dividual  market  cannot  be  controlling  in 
deciding  on  the  matter  of  classification 
and  pricing  here  under  consideration. 

4.  Miscellaneous  classification  and  ac¬ 
counting  changes.  The  following  findings 
and  conclusions  relate  to  certain  miscel¬ 
laneous  classification  proposals  by  han¬ 
dlers  and  producers  and  to  some  of  the 
order  changes  that  are  necessary  to  im¬ 
plement  the  revised  classification  plan 
adopted  herein  for  each  of  the  32  sub¬ 
ject  orders. 

(a)  Other  source  milk  definition.  A 
common  other  source  milk  definition 
should  be  adopted  for  each  order. 

Because  of  the  revised  classification 
plan,  certain  changes  in  the  present  other 
source  milk  definition  of  each  order  are 
necessary.  This  definition  would  con¬ 
tinue  to  serve,  however,  the  present  func¬ 
tion  of  implementin' ,  the  identification  of 
various  categories  of  receipts  at  a  regu¬ 
lated  plant. 

At  present,  fluid  milk  products  from 
any  source  other  than  producers,  cooper¬ 
atives  acting  as  a  handler  for  farm  bulk 
tank  milk,  pool  plants,  and  plant  inven¬ 
tory  at  the  beginning  of  the  month  are 
considered  as  other  source  milk.‘  Under 
the  revised  classification  plan,  however, 
cream  no  longer  would  be  defined  as  a 
fluid  milk  product.  To  facilitate  the  ap¬ 
plication  of  other  provisions  of  each 
order,  it  is  desirable,  nevertheless,  that 
fluid  cream  products,  when  in  bulk  form, 
continue  to  be  treated  in  the  same  man¬ 
ner  as  fluid  milk  products  for  purposes 
of  applying  the  other  source  milk  defini¬ 
tion. 

Other  source  milk  should  include  any 
receipts  in  packaged  form  of  fluid  cream 
products,  eggnog  or  yogurt  (or  any  filled 
product  resembling  such  products). 
These  are  Class  n  products  under  the 
revised  classification  plan. 

Producers  and  handlers  proposed  that 
Class  II  products  received  at  a  pool  plant 
in  packaged  form  and  then  disposed  of 
from  the  plant  without  further  process¬ 
ing  be  treated  as  “pass-through”  prod¬ 
ucts.  Under  this  treatment  such  “pass- 


*  The  terms  "pool  plant”  and  "nonpool 
plant”  will  be  used  occasionally  throughout 
this  decision.  Most  of  the  32  orders  define 
such  terms  for  the  purpose  of  distinguishing 
between  those  plants  that  are  fully  regulated 
under  the  order  and  those  plants  that  are 
not  so  regulated.  In  some  orders,  the  terms 
“fluid  milk  plant”  and  “nonfluid  milk  plant”, 
or  “approved  plant”  and  “unapproved  plant”, 
are  used  for  the  same  purpose.  When  refer¬ 
ence  Is  made  In  this  decision  to  a  “pool 
plant”  or  a  "nonpool  plant,”  It  Is  intended 
(unless  noted  otherwise)  that  the  reference 
apply  correspondingly  to  the  other  types  of 
plants. 


FEDERAL  REGISTER,  VOL.  38,  NO.  175— TUESDAY,  SEPTEMBER,  11,  1973 


25034 


PROPOSED  RULES 


through”  products  would  not  be  con¬ 
sidered  as  other  source  milk  and  would 
not  be  subject  to  the  allocation  and  pric¬ 
ing  provisions  of  the  order. 

Although  no  handler  obligation  would 
apply  under  the  provisions  adopted  here¬ 
in  to  these  receipts  of  packaged  Class  n 
products,  it  is  desirable  for  accounting 
purposes  that  such  receipts  be  defined  as 
other  source  milk.  This  accounting  pro¬ 
cedure  will  preclude  the  recordkeeping 
difficulties  that  might  otherwise  be  ex¬ 
perienced  in  accounting  separately  for 
inventories  and  sales  of  Class  II  prod¬ 
ucts  processed  in  the  handler’s  plant  ver¬ 
sus  those  received  at  the  plant  in  pack¬ 
aged  form  from  other  plants.  As  pro¬ 
vided  herein,  such  receipts  of  other 
source  milk  would  be  allocated  directly 
to  the  handler’s  Class  n  utilization, 
rather  than  being  allocated  to  the  extent 
possible  to  the  handler’s  lowest  utiliza¬ 
tion  as  is  provided  in  some  cases  for  other 
types  of  other  source  milk. 

The  orders  now  provide  that  manu¬ 
factured  products  from  any  source  that 
are  reprocessed,  converted  into,  or  com¬ 
bined  with  another  product  in  the  plant 
shall  be  considered  as  other  source  milk. 
For  accounting  purposes  under  the  order, 
6uch  manufactured  products  should  in¬ 
clude  dry  curd  cottage  cheese  received 
at  a  pool  plant  to  which  cream  is  added 
before  distribution  to  consumers.  When 
used  to  produce  cottage  cheese  or  low- 
fat  cottage  cheese,  the  receipts  of  dry 
curd  would  be  allocated  under  the 
adopted  provisions  directly  to  the  han¬ 
dler’s  Class  n  utilization.  No  handler  ob¬ 
ligation  would  apply  under  the  order  to 
such  receipts. 

The  orders  should  provide  that  prod¬ 
ucts  manufactured  in  a  pool  plant  dur¬ 
ing  the  month  and  then  reprocessed, 
converted  into,  or  combined  with 
another  product  in  the  same  plant  dur¬ 
ing  the  same  month  not  be  defined  as 
other  source  milk.  A  typical  processing 
operation  would  be  for  a  handler  to 
make  condensed  skim  milk  from  pro¬ 
ducer  milk  and  then  use  the  condensed 
product  in  making  ice  cream.  It  is  in¬ 
tended  under  this  situation  that  the  pro¬ 
ducer  milk  be  considered  as  having  been 
used  to  produce  ice  cream.  The  con¬ 
densing  operation  is  merely  one  of  the 
steps  performed  by  the  handler  in 
processing  ice  cream  from  raw  milk. 

Other  source  milk  should  include  any 
disappearance  of  manufactured  milk 
products  for  which  the  handler  fails  to 
establish  a  disposition.  Fourteen  of  the  32 
orders  now  have  a  provision  concerning 
the  unaccounted  for  disappearance  of 
such  products.  The  other  18  orders  do  not 
specify  such  disappearance  as  other 
source  milk. 

It  is  reasonable  that  each  handler  be 
required  to  account  fully  for  all  milk 
and  milk  products  received  or  processed 
at  his  plant.  Otherwise,  a  handler  with 
inadequate  records  may  have  an  oppor¬ 
tunity  to  gain  a  competitive  advantage 
over  his  competitors  who  properly  ac¬ 
count  for  all  milk.  Specifying  any  un¬ 
explained  disappearance  of  manufac¬ 
tured  milk  products  as  other  source  milk 
will  contribute  to  a  uniform  application 
of  the  regulatory  plan  to  all  handlers. 


(b)  Accounting  for  nonfat  milk  solids 
added  to  milk  and  milk  products.  Ex¬ 
cept  for  two  orders,  no  change  should  be 
made  in  the  present  method  of  classi¬ 
fying  the  skim  milk  equivalent  of  nonfat 
milk  solids  added  to  a  fluid  milk  product. 

Currently,  all  but  two  of  the  orders 
under  consideration  provide  that  a  modi¬ 
fied  fluid  milk  product  shall  be  classi¬ 
fied  as  Class  I  in  the  amount  of  the 
weight  of  an  equal  volume  of  an  unmodi¬ 
fied  product  of  the  same  nature  and  but- 
terfat  content.  The  remaining  skim  milk 
equivalent  of  the  nonfat  milk  solids  in 
such  product  is  classified  in  the  lowest 
class. 

The-  Neosho  Valley  and  Fort  Smith 
orders  presently  do  not  set  forth  a  spe¬ 
cific  procedure  for  accounting  for  non¬ 
fat  milk  solids  added  to  milk  and  milk 
products.  As  proposed  by  producers,  such 
orders  should  be  made  uniform  in  this  re¬ 
spect  with  the  other  orders  under  con¬ 
sideration. 

Cooperatives  proposed  that  the  amount 
of  a  modified  fluid  milk  product  that  is 
classified  as  Class  I  milk  be  the  actual 
weight  of  the  modified  product  rather 
than  the  weight  of  a  like  unmodified 
product.  Proponents  stated  that  the  use 
of  the  weight  of  the  modified  product 
would  accommodate  some  of  the  techni¬ 
cal  problems  of  laboratory  analysis  when 
this  procedure  is  used  in  verifying  the 
amount  of  nonfat  milk  solids  added  to 
natural  milk  or  skim  milk.  They  indi¬ 
cated  that  since  the  results  of  laboratory 
tests  are  expressed  as  a  percentage  of  the 
weight  of  the  product  being  tested,  using 
the  actual  product  weight  factor  would 
simplify  the  accurate  accountability  of 
modified  products. 

There  wras  no  showing  of  the  extent  to 
which  laboratory  analysis  of  modified 
products  is  used  in  verification  by  market 
administrators  in  these  markets.  Also, 
there  is  no  indication  that  modified  prod¬ 
ucts  are  not  being  accounted  for  in  an 
accurate  manner.  Thus,  it  is  not  clear 
from  this  record  that  the  proposed  pro¬ 
cedure  is  necessary  for  more  accurate 
product  accounting  or  that  it  would  re¬ 
sult  in  any  net  saving  in  administrative 
cost. 

Proponents  did  not  attempt  to  demon¬ 
strate  any  economic  basis  for  making  the 
slightly  greater  charge  for  nonfat  milk 
solids  used  to  modify  fluid  milk  products 
that  would  result  from  their  proposal. 
Their  proposed  procedure  would  increase 
slightly  the  quantity  of  a  modified  prod¬ 
uct  priced  in  Class  I.  A  gallon  of  modi¬ 
fied  skim  milk  containing  11  percent 
nonfat  milk  solids,  for  example,  would 
be  classified  in  Class  I  on  an  8.7  pounds 
weight  factor  as  compared  to  the  present 
basis  of  an  8.63  pounds  weight  factor. 

The  present  method  of  classifying 
modified  fluid  milk  products  increases 
total  Class  I  sales  only  to  the  extent  of 
the  volume  of  the  unmodified  product 
that  the  added  nonfat  milk  solids  re¬ 
places.  In  the  absence  of  evidence  that 
the  present  procedure  is  inappropriate, 
it  should  be  continued.  The  present  pro¬ 
cedure  is  used  under  Federal  orders 
generally  and,  therefore,  carries  out  the 
objective  of  uniformity  in  this  respect. 


Handlers  may  add  nonfat  milk  solids 
to  several  of  the  proposed  Class  n  prod¬ 
ucts,  such  as  half  and  half  and  light 
cream.  Each  order  should  provide  In  this 
case  that  the  entire  weight  of  the  skim 
milk  equivalent  of  the  solids  added  be 
classified  in  Class  II.  This  procedure 
would  differ  from  that  applicable  to  mod¬ 
ified  fluid  milk  products  in  that  no  part 
of  the  skim  milk  equivalent  of  the  added 
solids  would  be  classified  in  the  lowest 
class.  As  described  in  detail  later,  nonfat 
dry  milk  or  condensed  milk  that  is  added 
to  a  Class  n  product  would  be  allocated 
directly  to  the  handler’s  Class  II  use. 
Thus,  classification  of  the  entire  skim 
milk  equivalent  in  Class  n  would  not  af¬ 
fect  adversely  the  handler’s  pool  obli¬ 
gation  under  this  allocation  procedure. 

(c)  Classification  of  milk  transferred  or 
diverted  to  other  plants.  Certain  changes 
should  be  made  in  the  provisions  of  each 
order  that  prescribe  the  classification  of 
fluid  milk  products  that  are  transferred 
or  diverted  from  a  pool  plant  to  another 
plant.  Several  of  the  changes  become 
necessary  with  the  adoption  of  three 
classes  of  utilization  in  place  of  the 
present  two  classes.  Other  changes  are 
appropriate  for  purposes  of  uniformity 
among  orders  and  clarity  in  the  classifi¬ 
cation  of  milk. 

Under  the  adopted  classification  plan, 
fluid  crsam  products  would  be  classified 
as  Class  II  products.  If  such  products  are 
transferred  to  another  plant  in  packaged 
form,  the  skim  milk  and  butterfat  con¬ 
tained  therein  should  be  classified  as 
Claes  II  milk  since  these  items  are  moved 
in  final  form.  The  classification  of  fluid 
cream  products  when  disposed  of  in  bulk 
form,  however,  is  determinable  only  by 
following  the  movement  of  the  bulk  prod¬ 
uct  to  its  subsequent  use.  Thus,  it  is  nec¬ 
essary  that  fluid  cream  products  that  are 
transferred  in  bulk  form  from  a  pool 
plant  to  another  plant  be  classified  in  a 
manner  similar  to  that  now  used  in 
classifying  transfers  of  bulk  fluid  milk 
products. 

Each  order  now  prescribes  a  procedure 
for  classifying  transfers  of  bulk  fluid 
milk  products  from  a  pool  plant  to  a  non¬ 
pool  plant  that  is  not  another  order 
plant  or  a  producer- handler  plant.  To 
determine  such  classification,  the  non¬ 
pool  plant’s  utilization  must  be  assigned 
to  it  receipts  of  milk  from  each  source. 
Some  amplification  of  this  procedure  is 
appropriate  to  set  forth  clearly  the  prior¬ 
ity  for  assigning  the  different  types  of 
plant  use  to  the  different  sources  of  fluid 
milk  products  and  bulk  fluid  cream  prod¬ 
ucts  received  at  the  nonpool  plant. 

Under  the  adopted  assignment  priori¬ 
ties,  the  first  step  is  to  assign  the  non¬ 
pool  plant’s  Class  I  utilization  to  its  re¬ 
ceipts  of  packaged  fluid  milk  products 
from  all  federally  regulated  plants.  Such 
receipts  should  receive  firs*  priority  on 
the  nonpool  plant’s  Class  I  use  since  all 
orders  provide  that  such  packaged  trans¬ 
fers  from  a  pool  plant  to  an  unregulated 
nonpool  plant  shall  be  classified  as  Class 
I  milk.  Thus,  any  Class  I  route  disposi¬ 
tion  of  the  nonpool  plant  in  the  market¬ 
ing  area  of  a  Federal  order,  and  any 
transfers  of  packaged  fluid  milk  products 
from  the  nonpool  plant  to  plants  fully 
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regulated  under  such  order,  would  be  as¬ 
signed,  first,  to  the  nonpool  plant’s  re¬ 
ceipts  of  packaged  fluid  milk  products 
from  plants  fully  regulated  under  such 
order  and,  second,  to  any  such  remain¬ 
ing  packaged  receipts  from  plants  fully 
regulated  under  other  Federal  orders. 

A  similar  assignment  of  any  such  re¬ 
maining  disposition  (i.e.,  the  aforesaid 
Class  I  route  disposition  and  transfers  of 
packaged  fluid  milk  products)  then  would 
be  made  to  the  nonpool  plant’s  receipts 
of  bulk  fluid  milk  products  from  pool 
plants  and  other  order  plants.  Any  other 
Class  I  disposition  of  packaged  fluid  milk 
products  from  the  nonpool  plant,  such 
as  route  disposition  in  unregulated  areas, 
would  be  assigned  to  any  remaining  un¬ 
assigned  receipts  of  packaged  fluid  milk 
products  at  the  nonpool  plant  from  plants 
fully  regulated  under  any  Federal  order. 

After  these  assignments,  any  Class  I 
use  at  the  nonpool  plant  that  is  attributa¬ 
ble  to  the  Class  I  allocation  at  a  Federal 
order  plant  of  fluid  milk  products  trans¬ 
ferred  in  bulk  from  the  nonpool  plant  to 
the  regulated  plant  would  be  assigned 
next.  Such  use  would  be  assigned,  first, 
to  the  nonpool  plant’s  remaining  unas¬ 
signed  receipts  of  fluid  milk  products 
from  plants  fully  regulated  under  that 
order  and,  second,  to  any  such  remain¬ 
ing  receipts  from  plants  fully  regulated 
under  other  orders. 

Additional  unassigned  Class  I  utiliza¬ 
tion  at  the  nonpool  plant  then  would  be 
assigned  to  the  plant’s  receipts  of  Grade 
A  milk  from  dairy  farmers  and  unregu¬ 
lated  nonpool  plants  that  are  determined 
to  be  regular  sources  of  Grade  A  milk 
for  the  nonpool  plant.  Any  remaining 
unassigned  receipts  of  fluid  milk  prod¬ 
ucts  at  the  nonpool  plant  from  plants 
fully  regulated  under  any  order  would 
be  assigned  to  any  of  the  nonpool  plant’s 
remaining  Class  I  utilization,  then  to  its 
Class  III  utilization,  and  then  to  its  Class 

II  utilization. 

Following  these  assignments,  any  re¬ 
ceipts  of  bulk  fluid  cream  products  at  the 
nonpool  plant  from  pool  plants  and  other 
order  plants  would  be  assigned  to  the 
nonpool  plant’s  remaining  unassigned 
utilization  in  each  class.  Such  assignment 
would  be  made  in  sequence  beginning 
with  the  lowest  class. 

In  determining  the  classification  of  any 
transfers  or  diversions  from  a  pool  plant 
to  a  nonpool  plant,  the  utilization  of 
any  transfers  from  the  nonpool  plant  to 
another  unregulated  nonpool  plant  also 
must  be  established.  In  this  case,  the 
same  assignment  priorities  just  outlined 
should  apply  also  at  the  second  nonpool 
plant. 

Certain  changes  should  be  made  in 
each  order  concerning  the  classification 
of  products  transferred  from  a  pool  plant 
to  a  producer-handler.  Under  the  revised 
classification  plan,  bulk  fluid  cream  prod¬ 
ucts  transferred  from  a  pool  plant  to  a 
producer-handler  should  be  assigned  to 
the  extent  possible  to  the  latter’s  Class 

III  use,  and  then  Class  II  use.  If  the  pro¬ 
ducer-handler  does  not  have  enough 
utilization  in  -these  classes  to  cover  such 
transfers,  any  remaining  transfers  should 
be  classified  as  Class  I  milk. 


As  In  the  case  of  all  other  fluid  milk 
products,  such  transfers  of  cream  are 
now  classified  as  Class  I  milk.  Such 
classification  tends  to  assure  that  pro¬ 
ducers  do  not  carry  for  producer-han¬ 
dlers  the  burden  df  maintaining  reserve 
supplies  for  the  Class  I  sales  of  producer- 
handlers.  With  the  removal  of  cream 
from  the  Class  I  classification,  as  adopted 
herein,  a  mandatory  Class  I  classification 
of  cream  transfers  to  producer-handlers 
would  not  be  necessary  for  this  purpose. 

Each  order  should  provide  that  fluid 
milk  products  transferred  from  a  pool 
plant  to  a  producer-handler  under  an¬ 
other  order  be  classified  as  Class  I  milk. 
With  one  exception,  this  classification 
now  applies  under  these  orders  with 
respect  to  such  transfers  made  on  an  in¬ 
tramarket  basis.  The  San  Antonio  order 
has  no  provisions  for  classifying  such 
transfers  since  it  does  not  contain  a 
producer-handler  definition. 

The  producer-handlers,  in  their  capac¬ 
ity  as  handlers,  have  been  exempt  from 
the  pricing  and  pooling  provisions  of  the 
various  orders.  In  consideration  of  this 
exemption,  each  order,  except  as  noted, 
requires  a  Class  I  classification  of  all  fluid 
milk  products  that  are  transferred  from 
a  pool  plant  to  a  producer-handler  as 
defined  under  that  particular  order. 
Inasmuch  as  the  producer-handler  ex¬ 
emption  under  each  order  is  predicated 
on  essentially  the  same  basis,  a  Class  I 
classification  of  milk  transferred  from  a 
pool  plant  regulated  under  one  order  to 
a  producer-handler  as  defined  under 
another  order  would  be  in  keeping  with 
the  general  basis  for  producer-handler 
exemption. 

In  addition  to  the  Class  I  classification 
of  all  fluid  milk  products  transferred 
from  a  pool  plant  to  a  producer-handler, 
seyeral  orders  provide  for  a  similar  clas¬ 
sification  of  all  fluid  milk  products  trans¬ 
ferred  to  a  government-operated  plant. 
Such  plants  are  exempt  from  the  pooling 
and  pricing  provisions  of  the  order  in 
much  the  same  manner  as  producer-han¬ 
dlers.  It  is  appropriate,  therefore,  that 
the  adopted  method  for  classifying  bulk 
fluid  cream  products  transferred  to  a 
producer-handler  likewise  apply  to  trans¬ 
fers  of  bulk  fluid  cream  products  to  gov¬ 
ernment-operated  plants. 

The  orders  should  be  uniform  with  re¬ 
spect  to  the  conditions  under  which  the 
classification  provisions  apply  to  bulk 
milk  movements  from  one  regulated 
market  to  another.  Although  each  order 
now  has  the  same  rules  for  classifying 
such  movements  of  milk,  their  applica¬ 
tion  is  limited  under  some  orders  to  only 
those  movements  in  the  form  of  inter¬ 
plant  transfers.  This  is  because  such 
orders  do  not  permit  milk  to  be  moved 
between  markets  by  diversion. 

Since  the  advent  of  farm  bulk  tanks, 
the  diversion  of  producer  milk  from  pool 
plants  to  manufacturing  plants  has  been 
a  common  method  of  handling  milk  not 
needed  for  the  fluid  market.  Under  some 
orders,  sUfch  diversions  are  permitted  to 
be  made  only  to  unregulated  nonpool 
plants.  For  a  number  of  markets  where 
available  manufacturing  facilities  are  as¬ 
sociated  with  another  regulated  market. 


the  orders  permit  producer  milk  to  be 
diverted  to  other  order  plants.  Corollary 
provisions  in  the  order  regulating  the 
manufacturing  plant  specify  that  such 
milk,  although  having  been  delivered  di¬ 
rectly  from  the  farm,  shall  not  be  con¬ 
sidered  as  producer  milk  in  the  market 
to  which  diverted  if  the  milk  comes  into 
the  market  for  manufacturing  use. 

In  connection  with  developing  uniform 
classification  provisions  for  the  32  orders, 
provision  should  be  made  under  each 
order  for  the  diversion  of  milk  to  other 
order  plants  for  Class  II  or  Class  III  use. 
This  will  contribute  to  a  more  uniform 
application  of  the  classification  provi¬ 
sions  to  all  regulated  handlers.  At  the 
same  time,  such  provisions  will  foster 
the  efficient  handling  of  surplus  milk  in 
these  markets  by  permitting  the  disposal 
of  such  milk  directly  from  farms  to  man¬ 
ufacturing  plants  in  other  markets, 
rather  than  having  such  intermarket 
movements  limited  to  the  more  expensive 
method  of  transferring  milk  from  one 
plant  to  another.  With  the  safeguards 
adopted  herein,  returns  to  producers  in 
the  market  to  which  the  milk  is  diverted 
will  not  be  affected  by  the  processing  of 
this  surplus  milk  in  their  market  since 
the  diverted  milk  will  continue  to  be 
pooled  in  the  market  from  which 
diverted. 

The  classification  of  fluid  milk  prod¬ 
ucts  transferred  or  diverted  from  a  pool 
plant  to  a  nonpool  plant  that  is  not  an 
other  order  plant  or  a  producer-handler 
plant  should  not  be  contingent  upon  any 
distance  limitation.  Presently,  20  of  the 
32  orders  under  consideration  provide  for 
the  Class  I  classification  of  milk  moved 
beyond  a  specified  distance,  regardless  of 
its  ultimate  use  at  the  nonpool  plant.  In 
the  case  of  milk  transferred  to  less  dis¬ 
tant  plants,  recognition  is  given  under  the 
classification  provisions  of  the  20  orders 
to  the  nonpool  plant’s  actual  utilization. 

Cooperatives  proposed  the  removal  of 
all  mileage  limitations  affecting  the 
classification  of  transfers  and  diversions. 
They  claimed  that  these  provisions  are 
not  appropriate  under  today’s  marketing 
conditions  and  that  their  removal  would 
facilitate  the  orderly  disposition  of  re¬ 
serve  milk  supplies. 

The  conditions  prompting  the  initial 
adoption  of  these  mileage  limitations  no 
longer  prevail,  thereby  making  their  con¬ 
tinued  use  inappropriate.  The  use  of 
mileage  limitations  evolved  in  large  part 
from  the  relatively  high  transportation 
cost  of  milk  relative  to  its  value  for  man¬ 
ufacturing  and  from  the  administrative 
cost  of  verifying  the  utilization  of  milk 
transferred  to  plants  distant  from  the 
local  market.  Under  today’s  conditions 
of  distribution,  milk  regularly  moves 
greater  distances  as  a  routine  matter. 
Moreover,  Federal  orders  now  operate 
throughout  much  of  the  United  States. 
Arrangements  for  verifying  the  utiliza¬ 
tion  at  distant  plants  can  be  made  easily 
through  the  facilities  of  the  various  mar¬ 
ket  administrators’  offices. 

Also,  the  mileage  limitations  often  are 
no  longer  consistent  with  the  existing 
supply  patterns.  Milk  is  often  moved  con¬ 
siderable  distances  from  producers’  farms 
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to  distributing  plants.  When  such  milk  is 
not  needed  for  fluid  use,  it  is  usually  di¬ 
verted  to  manufacturing  plants  located 
close  to  the  production  area.  Classifying 
such  milk  in  Class  I  because  of  applica¬ 
ble  mileage  limitations  is  not  consistent 
with  the  obvious  manufacturing  use  of 
the  milk.  Removal  of  such  provisions  will 
promote  uniformity  in  classification 
among  the  32  markets. 

td)  Classification  of  end-of -month  in¬ 
ventory.  Each  of  the  orders  should  be 
made  uniform  with  respect  to  the  classi¬ 
fication  of  inventory  on  hand  at  the  end 
of  the  month.  Fluid  milk  products  in 
either  packaged  or  bulk  form  that  are  in 
a  handler’s  end-of-month  inventory 
should  be  classified  as  Class  HI  milk. 
Such  inventory  should  be  subject  in  the 
following  month  to  reclassification  in  a 
higher  class.  Ending  inventory  of  fluid 
cream  products,  eggnog  and  yogurt,  when 
held  in  bulk  form,  likewise  should  be 
classified  in  Class  in  and  subject  to  re¬ 
classification.  Such  products  held  in 
packaged  form  at  the  end  of  the  month 
should  be  classified  as  Class  II  milk. 

Presently,  22  of  the  32  orders  classify 
all  ending  inventories  of  fluid  milk  prod¬ 
ucts  (which  now  include  most  cream 
products)  in  the  lowest  class.  Under  the 
remaining  orders,  such  inventories  in 
bulk  form  are  classified  in  the  lowest 
class,  while  a  Class  I  classification  applies 
to  such  inventories  in  packaged  form.  In 
the  latter  case,  a  handler’s  obligation  for 
the  Class  I  inventory  is  adjusted  in  the 
following  month  by  whatever  amount  the 
Class  I  price  in  such  month  changes 
from  the  Class  I  price  level  initially  ap¬ 
plicable  to  the  inventory.  This  assures 
that  such  inventory  is  priced  on  a  current 
basis  when  disposed  of  on  routes. 

Cooperatives  proposed  that  each  order 
classify  all  ending  inventories  of  fluid 
milk  products  in  Class  III.  They  claimed 
that  this  procedure  would  be  less  compli¬ 
cated  for  handlers  and  would  facilitate 
the  administration  of  the  order  since 
handlers  only  occasionally  would  have 
any  adjustment  in  their  pool  obligation 
as  a  result  of  having  Class  HI  inventory 
reclassified  in  a  higher  class.  Proponents 
stated  that  with  packaged  inventory  in 
Class  I,  as  under  10  of  these  orders  now, 
each  handler  usually  has  some  adjust¬ 
ment  each  month  in  his  obligation  for 
Class  I  inventory.  The  cooperatives’  pro¬ 
posed  classification  of  ending  inventory 
was  supported  by  handlers. 

In  the  interest  of  establishing  uniform 
classification  provisions  among  the 
orders,  the  same  procedure  for  classify¬ 
ing  end-of-month  inventory  should  be 
adopted  for  each  of  the  orders.  Either 
type  of  inventory  classification  procedure 
now  being  used  in  these  markets  results 
over  the  long  run  in  essentially  the  same 
pool  obligation  for  handlers  and  the  same 
returns  to  producers.  In  this  circum¬ 
stance,  the  substantial  support  among 
the  industry  for  classifying  all  ending  in¬ 
ventories  of  fluid  milk  products  in  the 
lowest  class  suggests  that  this  procedure 
be  used  under  all  orders.  Under  this  pro¬ 
cedure,  such  inventories  would  be  subject 
in  the  following  month  to  reclassification 
in  a  higher  class,  as  determined  through 
the  allocation  of  a  handler’s  receipts  to 


his  utilization.  A  charge  to  the  handler 
at  the  difference  between  the  Class  m 
price  for  the  preceding  month  and  the 
Class  I  or  Class  n  price,  as  applicable, 
for  the  current  month  would  apply  to  any 
reclassified  inventory.  This  is  the  same 
reclassification  procedure  that  now  ap¬ 
plies  under  the  orders  to  inventories  of 
fluid  milk  products  in  bulk  form. 

Fluid  cream  products  in  bulk  form  that 
are  on  hand  at  the  end  of  the  month  like¬ 
wise  should  be  classified  in  Class  in.  As 
in  the  case  of  bulk  milk,  the  final  use  of 
cream  being  held  in  bulk  form  is  not 
necessarily  apparent  from  that  form. 
The  cream  must  be  followed  to  its  ulti¬ 
mate  use,  which  may  be  in  any  class.  Ac¬ 
cordingly,  it  is  reasonable  to  classify  any 
closing  inventory  of  bulk  cream  in  Class 
m  and  then  apply  a  reclassification 
charge  should  the  cream,  as  beginning 
Inventory  the  following  month,  be  allo¬ 
cated  to  a  higher  class. 

Fluid  cream  products,  yogurt,  and  egg¬ 
nog  that  are  on  hand  in  packaged  form 
at  the  end  of  the  month  should  be  classi¬ 
fied  in  Class  n,  the  class  of  expected 
ultimate  use,  rather  than  in  Class  HI 
as  would  be  the  case  for  ending  inven¬ 
tories  of  such  products  in  bulk  form.  The 
higher  classification  will  accommodate 
the  treatment  adopted  herein  whereby 
such  products  that  are  received  at  a  pool 
plant  in  packaged  form  and  disposed  of 
in  the  same  packages  would  be  permitted 
to  "pass  through"  the  plant  without  any 
pool  obligation  or  down- allocation,  m 
this  connection,  the  ending  Class  n  in¬ 
ventory,  as  Class  n  inventory  on  hand 
at  the  beginning  of  the  following  month, 
would  be  allocated  in  the  following 
month  directly  to  the  handler’s  Class  H 
utilization. 

Cooperatives  proposed  that  for  classifi¬ 
cation  purposes  ending  inventory  include 
only  those  products  that  are  actually  on 
the  premises  of  a  pool  plant.  Under  their 
proposal,  the  premises  of  a  plant  would 
be  limited  to  a  location  having  equip¬ 
ment  for  receiving,  cooling,  processing, 
and  storing  milk.  However,  products  be¬ 
ing  held  in  trucks  parked  at  that  loca¬ 
tion  would  not  be  a  part  of  the  handler’s 
closing  inventory.  Also,  a  storage  facility 
at  a  distributing  point  for  packaged 
products  in  transit  to  wholesale  and  re¬ 
tail  outlets  would  not  be  considered 
under  their  proposal  as  an  extension  of 
the  premises  of  a  plant.  Cooperatives 
proposed  also  that  ending  inventory  in¬ 
clude  any  bulk  milk  that  is  in  transit 
from  a  pool  plant  to  another  plant  at 
the  end  of  the  month.  Proponents 
claimed  that  defining  ending  inventory 
in  this  manner  would  facilitate  the  ad¬ 
ministration  of  the  order. 

The  present  orders  do  not  specify  at 
what  point  in  a  handler’s  distribution 
system  fluid  milk  products  shall  be  or 
shall  not  be  considered  for  classification 
purposes  as  being  in  a  handler’s  closing 
inventory.  This  is  a  matter  that  has  been 
left  to  the  accounting  guidelines  estab¬ 
lished  by  market  administrators  in  their 
administration  of  the  orders.  It  is  recog¬ 
nized  that  at  the  close  of  the  monthly 
accounting  period  fluid  milk  products 
that  have  been  packaged  but  not  yet 
delivered  to  the  place  of  sale  may  be 


at  any  one  of  several  places  in  a  handler's 
distribution  system.  Depending  on  the 
handler’s  method  of  operation,  such 
places  could  include  the  cold  storage 
room  within  his  processing  plant,  trucks 
parked  on  or  near  the  plant’s  premises, 
distributing  points,  or  trucks  in  transit 
to  distributing  points  or  places  of  sale. 
No  significant  problems  concerning  the 
determination  of  what  constitutes  closing 
inventory  were  brought  to  light  at  the 
hearing.  Therefore,  the  cooperatives’ 
proposal  in  this  regard  need  not  be 
adopted  at  this  time. 

For  the  first  month  that  the  revised 
classification  plan  is  effective,  certain 
transitional  provisions  relating  to  inven¬ 
tory  should  apply.  Such  provisions  are 
necessary  to  assure  that  all  handlers 
under  an  order  will  be  subject  to  the 
same  pricing  for  milk  used  in  packaged 
fluid  milk  products  and  fluid  cream  prod¬ 
ucts  whether  such  products  enter  into 
the  month’s  accounting  as  beginning  in¬ 
ventory  or  are  made  from  current  re¬ 
ceipts  of  producer  milk. 

As  indicated,  22  of  the  orders  under 
consideration  presently  classify  ending 
inventories  of  fluid  milk  products,  includ¬ 
ing  cream  items,  in  the  lowest  class.  Thus, 
in  the  last  month  that  the  present  classi¬ 
fication  plan  is  effective,  handlers  under 
these  orders  will  have  paid  the  corre¬ 
sponding  class  price  for  these  products. 
In  the  first  month  under  the  new  plan, 
such  inventories  that  had  been  held  over 
In  the  form  of  a  fluid  milk  product  or  a 
bulk  fluid  cream  product  would  be  allo¬ 
cated  to  the  extent  possible  to  the  han¬ 
dler’s  Class  in  utilization.  Should  so  oh 
inventories  be  allocated  to  a  higher  class, 
the  appropriate  reclassification  charge 
would  apply. 

Under  the  new  plan,  beginning  inven¬ 
tories  of  fluid  cream  products  in  pack¬ 
aged  form  normally  would  be  allocated 
directly  to  a  handler’s  Class  H  utiliza¬ 
tion.  Such  allocation  assumes  that  the 
products  were  priced  at  the  Class  U  price 
in  the  preceding  month.  Since  this  would 
not  be  the  case  for  the  first  month  under 
the  new  amendments,  such  inventories 
should  be  allocated  in  the  first  month  to 
the  extent  possible  to  Class  in,  as  in  the 
case  of  inventories  of  fluid  milk  products 
and  bulk  fluid  cream  products.  A  reclas¬ 
sification  charge  should  apply  if  a  higher 
classification  results. 

Under  the  remaining  32  orders,  which 
now  classify  ending  inventories  of  pack¬ 
aged  fluid  milk  products  in  Class  I,  a 
pool  credit  should  apply  to  such  inven¬ 
tories  in  the  first  month  that  the  revised 
classification  plan  is  effective.  Under  the 
new  plan,  beginning  inventories  of  fluid 
milk  products  and,  for  the  first  month, 
all  fluid  cream  products  would  be  al¬ 
located  to  the  extent  possible  to  Class 
in.  Again,  this  allocation  assumes  that 
such  inventories  were  priced  at  the  low¬ 
est  class  price  in  the  preceding  month. 
Since  such  inventories  in  packaged  form 
will  have  been  priced  at  the  preceding 
month's  Class  I  price,  handlers  under 
these  11  orders  should  receive  a  credit 
on  such  packaged  inventories  equal  to 
the  difference  between  the  preceding 
month’s  Class  I  price  and  lowest  class 
price.  If  a  higher  classification  results 
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through  the  allocation  procedure,  the  ap¬ 
propriate  reclassification  charge  would 
apply. 

(e)  Classification  of  shrinkage,  milk 
dumped  and  milk  disposed  of  for  animal 
feed.  Each  of  the  orders  should  provide 
for  generally  uniform  provisions  for  clas¬ 
sifying  skim  milk  and  butterfat  dumped, 
disposed  of  for  animal  feed,  or  in  shrink¬ 
age. 

In  the  case  of  shrinkage,  the  coopera¬ 
tive  associations  requested  that  no  change 
be  made  in  the  present  order  provisions, 
except  to  classify  shrinkage  in  Class  in 
insofar  as  it  1s  now  classified  in  the 
lowest  class  of  each  order. 

The  shrinkage  provisions  adopted 
herein  are  basically  similar  to  the  shrink¬ 
age  provisions  now  effective  under  27  of 
the  32  orders.  The  classification  of 
shrinkage  in  the  lowest  use  class  (sub¬ 
ject  to  certain  limitations),  as  now  pro¬ 
vided  in  all  the  orders,  would  be  con¬ 
tinued  under  the  adopted  three-class 
system.  Modifications  of  shrinkage  provi¬ 
sions  in  the  individual  orders  are  in  the 
nature  of  certain  refinements  now  ap¬ 
plicable  under  several  of  the  orders. 

The  amount  of  shrinkage  that  may  be 
classified  in  the  lowest  class  under  the 
32  orders  is  presently  limited  with  re¬ 
spect  to  receipts  of  producer  milk  and 
certain  interplant  transfers.  In  31  of  the 
orders,  2  percent  is  the  maximum  shrink¬ 
age  allowed  in  the  lowest  class  in  the 
case  of  such  receipts.  One  and  one-half 
percent  is  the  rate  usually  applicable  to 
bulk  receipts  of  interplant  transfers,  but 
generally  no  limit  applies  in  the  case 
of  receipts  of  other  source  milk  requested 
for  lowest  class  use.  These  allowances  are 
adopted  for  each  order  in  the  new  uni¬ 
form  provisions. 

Also  adopted  is  the  commonly  used 
method  of  prorating  total  plant  shrink¬ 
age  to  (1)  those  kinds  of  receipts  on 
which  the  shrinkage  limitations  apply, 
and  (2)  other  receipts  of  fluid  milk 
products  in  bulk  form,  such  as  milk  from 
other  order  plants  or  unregulated  supply 
plants  for  which  a  Class  n  or  Class  III 
classification  is  requested.  To  the  extent 
that  the  quantity  of  shrinkage  prorated 
to  the  first  category  exceeds  the  estab¬ 
lished  limit,  the  excess  would  be  clas¬ 
sified  in  Class  I. 

The  adopted  provisions  recognize  that 
shrinkage  normally  experienced  varies 
with  the  type  of  handling  involved.  More 
loss  is  usually  experienced  in  plant  proc¬ 
essing  than  in  merely  receiving  milk  for 
delivery  to  another  handler.  Thus,  with 
respect  to  delivery  of  milk  by  a  coopera¬ 
tive  association  handler  from  farms  to 
plants  in  tank  trucks,  a  Class  III  shrink¬ 
age  allowance  of  0.5  percent  of  such  milk 
is  provided.  Any  excess  shrinkage  over 
0.5  percent  is  classified  as  Class  I  milk. 

The  Class  III  shrinkage  allowance  to 
the  processing  plant  receiving  the  milk 
from  the  cooperative  would  be  1.5  per¬ 
cent.  This  maintains  a  total  of  2  percent 
Class  III  shinkage  allowance  for  such 
milk  from  producers  in  the  receiving  and 
processing  operations. 

The  provisions  adopted  herein  are  de¬ 
signed  to  carry  out  the  appropriate  di¬ 
vision  of  shrinkage  whether  the  plant 
operator  purchases  the  milk  at  farm 


weights  and  tests  or  at  plant  weights  and 
tests.  The  provisions  allow  the  plant  op¬ 
erator  up  to  2  percent  shrinkage  in  Class 
III  if  he  buys  the  milk  on  the  basis  of 
weights  determined  from  its  measure¬ 
ment  at  the  farm  and  butterfat  tests  de¬ 
termined  from  farm  bulk  tank  samples. 
In  this  case,  there  is  no  shrinkage  allow¬ 
ance  for  the  cooperative  association 
delivering  the  milk. 

As  provided  herein,  when  a  plant  op¬ 
erator  disposes  of  bulk  milk  by  transfer 
to  another  plant,  his  shrinkage  allow¬ 
ance  would  be  reduced  at  the  rate  of  1.5 
percent  of  the  quantity  transferred.  Such 
a  reduction  would  not  apply,  however,  in 
the  case  of  cream  or  skim  milk  trans¬ 
ferred  from  the  pool  plant.  This  recog¬ 
nizes  the  fact  that  a  handler  normally 
experiences  more  shrinkage  when  he  runs 
milk  through  a  separator  than  when  the 
milk  is  merely  received  and  then  trans¬ 
ferred  in  whole  form. 

In  the  case  of  milk  diverted  from  a 
pool  plant  to  another  plant,  a  shrinkage 
allowance  in  Class  HI  of  0.5  percent 
would  be  provided  the  diverting  handler 
if  the  operator  of  the  plant  to  which  the 
milk  is  diverted  purchases  such  milk  on 
the  basis  of  weights  and  tests  determined 
at  the  plant.  If  the  milk  is  purchased  at 
farm  weights  and  tests,  no  shrinkage 
allowance  would  apply  for  the  diverting 
handler.  This  is  the  same  procedure  ap¬ 
plicable  to  cooperative  bulk  tank  deliver¬ 
ies  to  pool  plants.  Similar  handling  is 
involved. 

This  kind  of  division  of  the  2  percent 
shrinkage  allowance,  both  in  the  case  of 
transfers  from  cooperatives  to  plants 
and  for  transfers  between  plants,  has 
been  found  practical  and  has  been  well 
accepted  in  the  markets  where  it  now 
applies.  Such  division  of  the  shrinkage 
allowance,  therefore,  should  be  included 
also  in ,  the  Cedar  Rapids-Iowa  City, 
North  Central  Iowa,  Des  Moines,  Fort 
Smith,  and  Austin-Waco  orders  that 
now  treat  shrinkage  in  a  somewhat  dif¬ 
ferent  manner. 

As  has  been  indicated,  the  uniform 
shrinkage  provisions  adopted  would  al¬ 
low  for  certain  typical  variations  of  in¬ 
dividual  handler  operations.  Hius,  the 
provisions  should  be  adaptable  to 
methods  of  milk  handling  now  in  use 
in  all  32  markets.  Testimony  on  the  rec¬ 
ord  did  not  provide  any  basis  for  re¬ 
taining  the  many  minor  differences  in 
shrinkage  provisions  that  exist  among 
these  orders.  In  view  of  these  conditions, 
it  is  appropriate  that  the  orders  have 
basically  uniform  shrinkage  provisions. 

The  single  exception  to  the  maximum 
2  percent  shrinkage  allowance  will  be 
in  the  Neosho  Valley  order  that  now  al¬ 
lows  up  to  5  percent  shrinkage  in  the 
surplus  class  for  skim  milk  during  April, 
May.  and  June.  Although  the  record  does 
not  indicate  why  a  need  exists  for  such 
a  substantially  different  allowance  in  one 
market,  no  change  should  be  made  in 
the  allowance  until  the  matter  can  be 
explored  further. 

A  proposal  in  the  hearing  notice  by 
two  trade  associations  of  processors  would 
amend  the  orders  to  allow  shrinkage  on 
milk  solids  used  in  fortifying  fluid  milk 
products.  While  such  an  allowance  now 


applicable  under  the  North  Texas  order 
would  be  continued  in  that  market,  a 
basis  for  adoption  in  the  other  orders 
was  not  developed  on  the  record.  It  would 
be  important  to  have,  for  the  other  mar¬ 
kets,  evidence  of  current  plant  practices 
with  respect  to  use  of  nonfat  solids  used 
for  fortification  and  the  effect  of  ac¬ 
counting  and  recordkeeping  procedures 
on  quantities  reported  as  loss.  Such  data 
were  not  presented  and  thus  there  is  no 
substantial  basis  on  which  to  broaden  the 
use  of  such  provision. 

Milk  or  milk  products  dumped  or  dis¬ 
posed  of  for  animal  feed  are  minor  cate¬ 
gories  of  disposition.  Both  cases  involve 
quantities  of  milk  products  that  for  one 
reason  or  another  are  not  salable  for 
human  consumption.  Such  dispositions 
are  likely  to  occur  in  normal  plant  oper¬ 
ations.  Route  returns  that  may  be  non- 
salable  because  of  dating  regulations 
often  may  not  be  reprocessed  economi¬ 
cally  into  other  products.  Additives  such 
as  flavoring  or  nondairy  solids  may  make 
reprocessing  impractical.  Also,  in  the 
processing  of  certain  products  culturing 
processes  may  break  down,  thereby  mak¬ 
ing  the  milk  unusable  for  further  process¬ 
ing. 

The  cooperatives  proposed  that  there 
be  no  change  in  the  present  classification 
of  dumpage  and  animal  feed  other  than 
to  include  such  uses  in  the  lowest  class 
in  those  orders  specifically  recognizing 
such  dispositions.  Several  milk  dealers 
and  two  trade  associations  of  processors 
also  proposed  that  dumpage  and  animal 
feed  dispositions  be  classified  in  the  low¬ 
est  use  class.  They  requested,  however, 
that  these  provisions  be  included  in  the 
several  orders  not  now  containing  such 
provisions. 

In  the  three-class  system  adopted  in 
this  decision,  dumpage  and  animal  feed 
dispositions  are  classified  in  the  lowest 
use  class.  This  conforms  to  the  classifica¬ 
tion  plans  in  those  orders  that  provide 
specifically  for  such  dispositions.  Exist¬ 
ing  provisions  recognize  that  such  dis¬ 
positions  provide  little  or  no  return  to 
the  handler. 

There  are  differences  among  the  or¬ 
ders  as  to  the  type  of  products  for  which 
the  lowest  classification  is  permitted 
when  disposed  of  for  animal  feed  or 
dumped.  While  some  of  the  orders  apply 
such  classification  to  all  skim  milk  and 
butterfat  so  disposed  of,  others  limit  the 
application  to  skim  milk  in  fluid  milk 
products,  and  several  orders  provide  such 
classification  for  cottage  cheese  and  cot¬ 
tage  cheese  curd  dumped  or  disposed  of 
for  animal  feed. 

The  products  covered  by  the  dumpage 
and  animal  feed  provisions  should  be 
limited  to  fluid  milk  products,  fluid 
cream  products,  eggnog,  yogurt  and  sim¬ 
ilar  filled  products.  Because  of  their  rel¬ 
atively  limited  shelf  life,  it  is  these  prod¬ 
ucts  that  are  commonly  found  in  route 
returns  and  for  which  handlers  realize 
little,  if  any,  monetary  value.  Such  pro¬ 
visions  also  would  apply  to  skim  milk 
being  used  in  the  manufacture  of  cottage 
cheese  but  which  must  be  dumped  be¬ 
cause  of  a  failure  in  the  culturing 
process. 
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Dumping,  unlike  other  dispositions,  in¬ 
volves  no  sales  records  that  could  aid 
in  verification  of  a  handler’s  records. 
Thus,  advance  notice  to  the  market  ad¬ 
ministrator  and  opportunity  for  verifi¬ 
cation  should  be  required.  Also,  in  the 
case  of  animal  feed  disposition,  a  plant 
operator  should  maintain  sufficient  rec¬ 
ords  to  establish  in  every  instance  the 
quantities  of  skim  milk  and  butterfat  in 
volved.  and  show  a  written  receipt  for 
every  disposition. 

The  several  changes  herein  adopted 
with  respect  to  the  classification  of 
shrinkage,  dumpage  and  animal  feed 
disposition  wiil  have  relatively  minor  ef¬ 
fect  on  producer  returns  or  on  handlers' 
costs.  The  quantities  of  milk  classified  in 
these  categories  are  normally  a  very 
small  percentage  of  an  individual  han¬ 
dler’s  total  utilization.  The  uniform  pro¬ 
visions  adopted  are  similar  to  exist¬ 
ing  provisions  found  practical  from  ex¬ 
perience  in  the  majority  of  markets  here 
involved.  The  standardization  of  termi¬ 
nology  in  the  provisions  described  should 
result  in  provisions  more  easily 
understood. 

Whether  there  may  be  some  merit  in  a 
more  general  revision  of  the  provisions 
for  classifying  shrinkage,  dumpage,  and 
animal  feed  disposition  than  is  set  forth 
herein  cannot  be  decided  on  this  record. 
If  more  extensive  changes  are  in  any  way 
desirable,  such  matters  should  be  consid¬ 
ered  on  the  basis  of  a  thorough  explora¬ 
tion  of  the  issue  at  another  hearing. 

A  handler  proposal  for  a  single  “loss” 
classification  including  shrinkage,  ani¬ 
mal  feed,  and  dumped  products  is  not 
adopted.  The  proposal  was  not  explored 
by  interested  parties  on  the  record  as  to 
how  it  would  affect  handler  and  producer 
equities.  There  is  no  substantial  basis  on 
which  to  judge  its  merit  and  the  pro¬ 
posal  therefore  is  denied. 

(f )  Allocation  of  receipts  to  utilization. 
In  adopting  a  revised  classification  plan 
under  each  of  the  32  orders,  conforming 
changes  must  be  made  in  the  provisions 
that  prescribe  how  a  handler’s  receipts 
from  different  sources  shall  be  allocated 
to  his  utilization  for  the  purpose  of  classi¬ 
fying  producer  milk.  Of  the  32  orders,  all 
but  7  provide  for  only  two  classes  of 
utilization.  Thus,  changes  in  most  of  the 
orders  are  necessary  to  provide  for  the 
allocation  of  receipts  to  three  classes  of 
utilization  rather  than  two  classes.  Also, 
all  orders  must  be  changed  with  respect 
to  the  allocation  of  beginning  inventories, 
as  previously  described. 

The  adoption  of  three  use  classes  re¬ 
quires  a  new  consideration  of  how  other 
source  milk  shall  be  allocated  to  a  han¬ 
dler’s  utilization  of  milk.  Under  the  pres¬ 
ent  orders,  other  source  milk  is  allocated 
in  most  cases  to  a  handler’s  surplus  uses 
to- the  extent  possible,  regardless  of  how 
it  actually  may  have  been  used.  The  pro¬ 
ducers  who  are  relied  upon  for  a  regular 
supply  of  milk  for  the  local  fluid  market 
thus  receive  the  highest  possible  classifi¬ 
cation  of  their  milk.  Depending  on  the 
supply  conditions,  milk  from  unregulated 
supply  plants  and  other  Federal  order 
plants  is  permitted  to  share  in  varying 
degrees  with  local  producer  milk  in  the 


higher  value  of  the  handler’s  Class  I 
sales. 

In  conjunction  with  the  revised  clas¬ 
sification  plan,  however,  handlers  using 
certain  types  of  other  source  milk 
(whether  in  the  form  received  or  in  re¬ 
constituted  form)  in  the  processing  of 
Class  II  products  should  be  permitted  to 
have  such  other  source  milk  allocated  di¬ 
rectly  to  their  Class  n  uses.  Under  the 
plan  adopted  herein,  such  other  source 
milk  to  which  direct  allocation  qould 
apply  would  be  limited  to  milk  products 
(such  as  nonfat  dry  milk  and  condensed 
milk  or  skim  milk)  that  are  not  fluid 
milk  products  or  fluid  cream  products. 

The  national  associations  of  fluid  milk 
and  ice  cream  processors  proposed  that 
if  a  three-class  system  is  adopted  han¬ 
dlers  should  have  the  option  of  having 
other  source  milk  allocated  to  their  Class 
II  utilization  rather  than  allocated  to 
the  extent  possible  to  the  lowest  class.  It 
was  their  position  that  the  Class  n  price 
for  producer  milk  should  not  be  set  at  a 
level  that  is  any  higher  than  the  cost  to 
handlers  of  obtaining  alternative  supplies 
of  milk  or  milk  products  for  Class  II  use. 
These  groups  contended  that  with  such 
pricing  there  is  no  justification  for 
“down-allocating”  to  Class  III  any  re¬ 
ceipts  of  other  source  milk  which  actually 
may  have  been  used  in  Class  II. 

Handlers  indicated  further  that  with 
optional  allocation  a  handler  could 
choose  to  use  other  source  milk  without 
the  cost  impact  of  down-allocation 
should  the  cost  of  such  milk  become  less 
than  the  cost  of  producer  milk  for  Class 
n  use.  Also,  these  groups  stated  that 
down -allocation  of  other  source  milk 
would  imply  an  intent  to  provide  undue 
protection  of  the  Class  II  market  for  pro¬ 
ducers.  They  maintained  that  such  pro¬ 
tection  is  not  justified,  or  apparently  in¬ 
tended  by  producers  in  view  of  no  pro¬ 
ducer  proposal  for  a  compensatory  pay¬ 
ment  on  other  source  milk  used  in 
Class  n. 

Cooperative  associations,  on  the  other 
hand,  urged  in  connection  with  their 
proposal  for  three  classes  that  producers 
have  first  claim  on  a  handler’s  Class  II 
use  as  well  as  on  his  Class  I  use. 

In  establishing  a  new  intermediate 
price  class,  it  is  not  intended  that  this 
outlet  for  producer  milk  necessarily  be 
reserved  for  local  producers.  This  new 
use  class  merely  recognizes  that  some 
additidhal  value  attaches  to  producer 
milk  used  by  regulated  handlers  in  the 
Class  n  products.  Pricing  this  milk  at  a 
level  above  the  Class  in  price  serves  also 
to  reduce  the  burden  on  the  Class  I  price 
of  attracting  a  supply  of  producer  milk 
for  the  Class  I  market.  It  is  not  intended 
that  producer  returns  be  enhanced  for 
the  purpose  of  also  attracting  a  full  sup¬ 
ply  of  producer  milk  for  handlers’  Class 
n  uses.  Accordingly,  no  obligation  to  the 
pool  (commonly  known  as  a  compensa¬ 
tory  payment)  would  be  imposed  under 
the  revised  classification  plan  on  any 
other  source  milk  which  regulated  han¬ 
dlers  may  use  in  Class  II  or  on  any  Class 
n  products  that  may  be  distributed  in 
the  market  by  nonpool  plants,  either 
directly  on  routes  or  through  pool  plants. 


As  long  as  the  Class  n  price  for  pro¬ 
ducer  milk  remains  in  proper  relation¬ 
ship  with  the  cost  of  alternative  supplies, 
it  is  not  expected  that  this  direct  alloca¬ 
tion  of  nonfiuid  other  source  milk  to 
Class  II  will  induce  handlers  to  use  other 
source  milk  in  preference  to  producer 
milk  to  any  greater  extent  than  pres¬ 
ently  for  processing  Class  II  products. 
Under  the  adopted  Class  II  price,  pro¬ 
ducers  would  represent  in  most  circum¬ 
stances  the  most  economical  source  of 
milk  for  Class  II  use. 

No  provision  should  be  made  for  the 
direct  allocation  to  a  handler’s  Class  n 
utilization  of  other  source  milk  received 
in  fluid  form.  Unlike  the  handling  of 
nonfat  dry  milk,  it  would  not  be  unusual 
for  a  handler  to  commingle  in  his  plant 
any  receipts  of  fluid  other  source  milk 
with  his  receipts  of  producer  milk.  In 
this  circumstance,  it  would  not  be  possi¬ 
ble  to  know  just  how  much  of  the  other 
source  milk  may  have  been  used  in  the 
processing  of  a  Class  II  product.  The 
difficulty  which  a  handler  would  have  in 
demonstrating  that  he  actually  used 
fluid  other  source  milk  in  a  Class  n  prod¬ 
uct,  and  the  administrative  difficulty  in 
verifying  such  claimed  use,  warrants  the 
allocation  of  such  milk  in  essentially  the 
same  manner  as  now  provided  by  the 
orders. 

In  this  connection,  it  should  be  noted 
that  under  the  revised  classification  plan 
each  order  would  provide  for  the  specific 
allocation  to  a  handler’s  Class  n  and 
Class  III  utilization  of  any  receipts  of 
bulk  fluid  milk  products  from  an  other 
order  plant  or  an  unregulated  supply 
plant  for  which  the  handler  requests  a 
Class  n  or  Class  III  classification.  Such 
receipts  would  be  allocated  to  the  extent 
possible  first  to  the  handler’s  Class  III 
utilization  and  then  to  his  Class  II  utili¬ 
zation.  This  would  be  the  case  even  if  a 
Class  II  classification  were  requested  by 
the  handler. 

An  additional  proposal  concerning  the 
"down-allocation”  of  other  source  milk 
was  offered  at  the  hearing  by  a  handler 
operating  distributing  plants  in  several 
of  the  markets  under  consideration.  The 
company’s  spokesman  indicated  that  in 
one  market  the  milk  supply  being  fur¬ 
nished  to  it  by  the  local  producer  co¬ 
operative  was  withheld  by  the  coopera¬ 
tive  in  a  particular  month  when  the  com¬ 
pany  refused  to  enter  into  a  “full -sup¬ 
ply”  contract.  The  spokesman  claimed 
that  because  the  cooperative  controlled 
about  85  percent  of  the  producer  milk 
on  the  market,  the  company  was  forced 
to  acquire  a  supply  of  milk  for  the  re¬ 
mainder  of  the  month  from  another  mar¬ 
ket.  The  spokesman  indicated  that  al¬ 
though  having  purchased  the  outside 
milk  for  Class  I  use  some  of  the  milk  was 
down-allocated  to  the  plant’s  lowest 
utilization.  This  was  because  of  the  order 
provisions  that  now  result  in  local  pro¬ 
ducers  receiving  in  large  part  first  prior¬ 
ity  on  a  handler’s  Class  I  utilization.  The 
handler  proposed  that  if  local  producers 
refuse  to  supply  a  pool  plant  with  suffi¬ 
cient  milk  for  its  Class  I  needs  during 
the  month,  any  supplies  acquired  from 
outside  the  market  for  Class  I  use  not  be 
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down-allocated  relative  to  receipts  of 
producer  milk. 

The  proposal  should  not  be  adopted. 
Any  order  provision  intended  to  accom¬ 
modate  a  handler  in  this  one  particular 
circumstance  would  be  difficult  to  ad¬ 
minister  in  an  equitable  manner.  Han¬ 
dlers  are  not  required  by  an  order  to 
purchase  milk  from  any  particular 
source.  Similarly,  producers  are  not  re¬ 
quired  to  supply  any  particular  handler. 
In  negotiating  for  the  purchase  or  sale 
of  milk,  either  party  may  find  the  pro¬ 
posed  terms  unsatisfactory  and  thus  may 
decide  not  to  consummate  the  transac¬ 
tion.  It  would  be  difficult,  if  not  impossi¬ 
ble,  for  a  market  administrator  to  deter¬ 
mine,  however,  which  party  actually  de¬ 
cided  not  to  enter  into  a  purchase-sales 
agreement.  Should  a  handler  be  able  to 
acquire  outside  milk  at  a  lesser  cost  than 
would  be  applicable  to  local  producer 
milk,  such  handler  would  have  an  incen¬ 
tive  to  claim  that  local  producers  re¬ 
fused  to  supply  him  with  milk  when,  in 
fact,  this  was  not  the  case. 

Such  administrative  difficulties  could 
be  overcome,  of  course,  through  the 
adoption  of  provisions  that  do  not  down- 
allocate  receipts  of  outside  milk  from 
selected  sources,  or  from  any  source,  for 
Class  I  use.  This  would  be  a  major  de¬ 
parture,  however,  from  the  allocation 
procedure  now  used  under  the  present 
orders.  This  procedure,  which  was  based 
on  comprehensive  hearings  for  all  Fed¬ 
eral  order  markets,  resulted  from  the 
“compensatory  payment"  decisions  con¬ 
cerning  the  integration  of  other  source 
milk  into  the  regulatory  plan  of  an  or¬ 
der.4  Such  a  change  would  be  much 
broader  in  scope  than  was  contemplated 
under  the  handler’s  proposal  described 
above  and  should  not  be  adopted. 

In  keeping  with  the  goal  of  classify¬ 
ing  milk  uniformly  under  the  32  orders, 
certain  changes  should  be  made  In  the 
orders  to  effect  a  uniform  application  of 
the  allocation  provisions  to  multiple- 
plant  handlers.  Presently,  the  32  orders 
differ  as  to  how  the  allocation  proce¬ 
dure  shall  be  carried  out  for  handlers 
who  operate  two  or  more  pool  plants 
regulated  under  the  same  order. 

Each  order  should  provide  that  for 
purposes  of  allocating  a  multiple-plant 
handler’s  receipts  to  his  utilization,  the 
operations  at  each  of  his  pool  plants 
shall  be  considered  separately.  As  is  the 
case  now,  however,  those  receipts  of 
other  source  milk  from  unregulated  sup¬ 
ply  plants  and  other  Federal  order  plants 
eligible  to  share  with  producer  milk  in 
a  handler’s  Class  I  utilization  should 
be  allocated  on  the  basis  of  the  han¬ 
dler’s  total  plant  system. 

This  application  of  the  allocation  pro¬ 
visions  to  a  multiple-plant  handler  is  now 
used  under  six  of  the  32  orders.  Two 
other  orders  require  that  allocation  be 
on  an  individual-plant  basis  unless 
there  are  receipts  of  other  source  milk 
at  any  one  of  the  handler’s  pool  plants 
to  be  allocated  pro  rata  with  producer 


‘Official  notice  Is  taken  of  the  Assistant 
Secretary's  decisions  Issued  on  June  19,  1904 
(29  FR  9002  ,  9110,  and  9213)  with  respect 
to  all  milk  orders  then  In  effect. 


milk  to  the  plant’s  Class  I  utilization. 
In  this  case,  all  allocations  of  the  han¬ 
dler’s  receipts  to  utilization  are  done 
on  the  basis  of  the  handler’s  total  sys¬ 
tem.  The  remaining  orders  provide  that 
allocation  be  on  a  system  basis  in  all 
cases. 

Conditions  in  the  individual  markets 
do  not  require  continuance  of  the  several 
allocation  methods  now  provided  in  the 
orders  under  consideration.  Handlers 
are  often  subject  at  different  times  to 
the  regulatory  provisions  of  different  or¬ 
ders.  Applying  the  allocation  provisions 
uniformly  among  all  orders  will  reduce 
unnecessary  regulatory  differences  being 
experienced  by  these  handlers.  There 
would  be  little,  if  any,  change  in  a  han¬ 
dler’s  total  obligation  under  the  order, 
or  in  producer  returns,  from  applying 
the  adopted  allocation  procedure  in  those 
orders  not  now  providing  for  allocation 
on  an  individual-plant  basis. 

All  the  orders  now  provide  that  cer¬ 
tain  receipts  of  milk  from  unregulated 
supply  plants  and  other  Federal  order 
plants  shall  share  in  varying  degrees 
with  local  producer  milk  in  the  receiving 
handler’s  Class  I  utilization  at  all  of 
his  pool  plants  combined.  This  proce¬ 
dure,  which  resulted  from  the  1964  “com¬ 
pensatory  payment”  decisions  referred 
to  earlier,  should  be  continued.  To  im¬ 
plement  this  procedure  in  those  orders 
being  changed  from  system  allocation  to 
individual-plant  allocation,  several  addi¬ 
tional  allocation  steps  must  be  provided 
in  such  orders.  These  involve  essentially 
the  same  computations  now  required 
under  the  orders  for  the  North  Texas, 
Central  West  Texas,  Lubbock-Plainview, 
Rio  Grande  Valley,  Northern  Louisiana, 
and  Des  Moines  markets  where  individ¬ 
ual-plant  allocation  is  used.  Such  provi¬ 
sions  are  revised,  however,  to  incorpo¬ 
rate  three  classes  of  utilization  rather 
than  two  classes. 

The  additional  allocation  steps  estab¬ 
lish  a  procedure  whereby  the  milk  from 
unregulated  supply  plants  and  other 
order  plants  will  continue  to  be  classi¬ 
fied  on  the  basis  of  the  handler’s  total 
system,  but  will  be  assigned  to  classes  at 
the  pool  plant  of  actual  receipt.  Under 
this  procedure,  the  situation  may  arise 
where  there  is  not  enough  utilization  in 
a  specific  class  at  the  plant  of  actual 
receipt  to  which  such  other  source  milk 
must  be  assigned  (as  determined  from 
receipts  and  utilization  of  his  entire  sys¬ 
tem).  In  this  case,  an  accounting  tech¬ 
nique  is  used  for  increasing  the  utiliza¬ 
tion  in  such  class  at  the  plant  of  actual 
receipt  and  making  a  corresponding 
reduction  in  the  same  class  at  one  or 
more  of  his  other  pool  plants  in  his  sys¬ 
tem.  This  technique  does  not  result,  how¬ 
ever,  in  changing  the  amount  of  milk  to 
be  accounted  for  at  each  plant,  or  the 
classification  of  milk  within  the  handler’s 
entire  system. 

(g)  Obligations  relative  to  other 
source  milk.  Each  of  the  orders  under 
consideration  that  provide  for  market¬ 
wide  pooling  should  be  revised  to  the  ex¬ 
tent  necessary  to  remove  the  possibility 
of  a  handler  being  charged  under  the 
order  at  the  Class  I  price  for  milk  that 
already  has  been  classified  and  priced 


as  Class  I  milk  under  some  Federal  order. 
Certain  of  these  orders  already  have  been 
revised  to  remove  any  “double  charge” 
on  Class  I  milk.  The  order  language  pre¬ 
viously  adopted  for  this  purpose  should 
be  made  uniform,  however,  and  should 
be  included  in  the  remaining  orders  not 
now  containing  such  provisions. 

No  changes  in  this  respect  are  neces¬ 
sary  under  the  Memphis,  Fort  Smith, 
Austin-Waco,  and  North  Central  Iowa 
orders.  These  orders  employ  individual- 
handler  pooling  and  do  not  provide  for 
any  handler  obligation  on  other  source 
milk. 

A  “double  charge”  on  Class  I  milk  re¬ 
ceived  at  a  pool  plant  from  an  un¬ 
regulated  nonpool  plant  could  result  in 
the  following  manner.  Producer  milk 
could  be  transferred  in  bulk  from  a  pool 
plant  under  the  Wichita  order,  for  ex¬ 
ample,  to  an  unregulated  nonpool  plant 
and  be  assigned  to  the  nonpool  plant’s 
Class  I  utilization.  In  determining  his 
pool  obligation,  the  pool  plant  operator 
would  be  charged  for  this  Class  I  utiliza¬ 
tion  of  milk  at  the  Class  I  price.  During 
the  same  month,  bulk  milk  could  be 
transferred  from  the  nonpool  plant  to  a 
pool  plant  under  the  Kansas  City  order 
and  be  allocated  to  such  pool  plant’s 
Class  I  utilization.  In  this  case,  the 
operator  of  the  pool  plant  would  be 
charged  under  the  Kansas  City  order  the 
difference  between  the  order’s  Class  I 
price  and  weighted  average  price  for  this 
receipt  of  “other  source”  Class  I  milk. 
Thus,  to  the  extent  of  the  Class  I  milk 
that  was  moved  to  the  nonpool  plant 
from  the  Wichita  market  as  Class  I 
milk,  the  Class  I  other  source  milk  re¬ 
ceived  at  the  Kansas  City  pool  plant  from 
the  nonpool  plant  is,  in  effect,  priced 
twice  as  Class  I  milk  under  the  Federal 
order  system. 

More  and  more,  plants  are  tending  to 
specialize  in  the  processing  of  certain 
products,  or  in  the  packaging  of  products 
in  particular  types  of  containers.  It  is 
not  uncommon  for  milk  to  be  transferred 
from  a  pool  plant  to  an  unregulated  non¬ 
pool  plant  for  special  processing  and  the 
finished  products  to  be  moved  back  into 
the  regulated  market.  When  the  milk  is 
initially  priced  at  the  Class  I  price,  the 
market  price  structure  is  in  no  way 
undermined  if  this  milk,  or  its  equiva¬ 
lent,  is  disposed  of  by  the  nonpool  plant 
in  the  regulated  market. 

The  orders  therefore  should  provide 
that  the  operator  of  the  Kansas  City 
plant,  in  this  example,  will  have  no  obli¬ 
gation  to  the  pool  on  such  other  source 
Class  I  milk.  This  is  achieved  through  a 
revision  of  the  allocation  provisions  and 
the  procedure  for  computing  the  pool 
obligation  of  a  pool  plant  operator.  Re¬ 
ceipts  of  packaged  fluid  milk  products  at 
a  pool  plant  from  an  unregulated  supply 
plant  would  be  allocated  to  the  pool 
plant's  Class  I  utilization  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  the  unregu¬ 
lated  plant  by  handlers  fully  regulated 
under  any  Federal  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment  obliga¬ 
tion  under  any  order.  This  allocation 
would  be  made  prior  to  any  other  alloca- 
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tion  of  receipts  to  the  plant’s  Class  I 
utilization,  and  no  order  obligation  would 
apply  to  the  milk  so  allocated  to  Class  I. 
In  the  case  of  fluid  milk  products  re¬ 
ceived  from  an  unregulated  supply  plant 
in  bulk  form,  the  provisions  setting  forth 
a  handler’s  pool  obligation  would  specify 
that  no  payment  would  apply  to  any  of 
such  milk  allocated  to  Class  I  if,  as  just 
described  for  packaged  milk,  an  equiva¬ 
lent  amount  of  milk  received  at  the  un¬ 
regulated  plant  had  been  priced  as  Class 
I  milk  under  some  order. 

In  this  same  connection,  the  provisions 
prescribing  the  obligation  of  a  partially 
regulated  distributing  plant  should  be 
changed  in  each  marketwide  pool  order. 
When  such  plant’s  obligation  is  com¬ 
puted  as  though  it  were  a  pool  plant, 
proper  recognition  must  be  given  to  any 
transfers  from  the  plant  to  a  regulated 
plant  that  are  considered  to  already  have 
been  priced  as  Class  I  milk  under  some 
Federal  order.  Also,  in  computing  such 
plant’s  pool  obligation  on  route  sales  in 
a  Federal  order  marketing  area,  recogni¬ 
tion  should  be  given  to  any  receipt  of 
milk  at  such  plant  from  another  un¬ 
regulated  plant  if  an  equivalent  amount 
of  milk  received  at  the  latter  plant 
already  has  been  priced  as  Class  I  milk 
under  an  order. 

Each  order  now  imposes  a  handler 
assessment  for  administering  the  order 
on  all  other  source  Class  I  milk  except 
that  received  in  fluid  form  from  an  other 
order  plant.  This  may  include  milk  that 
already  has  been  priced  as  Class  I  milk 
under  some  Federal  order  as  described 
above.  With  the  removal  of  a  “double” 
Class  I  charge  on  such  milk,  each  order 
should  be  changed  to  likewise  remove  any 
assessment  on  such  milk  for  adminis¬ 
trative  expenses.  It  is  presumed  that  such 
milk  was  subject  to  a  similar  charge 
under  the  order  that  initially  priced  the 
milk. 

The  marketwide  pool  orders  should  be 
changed  also  with  respect  to  the  applica¬ 
tion  of  location  adjustments  to  other 
source  Class  I  milk.  As  just  described, 
each  of  the  orders  provides  that  a  pool 
plant  operator’s  obligation  to  the  pro¬ 
ducer-settlement  fund  shall  include  a 
payment  for  fluid  milk  products  received 
from  an  unregulated  supply  plant  if  they 
are  allocated  to  Class  I.  The  handler’s 
payment  is  determined  by  charging  him 
at  the  Class  I  price  for  the  Class  I  other 
source  milk  and  giving  him  a  credit  on 
the  milk  at  the  weighted  average  price 
(or  uniform  price  in  the  case  of  those 
orders  that  do  not  provide  for  any  type  of 
seasonal  production  incentive  plan) .  Both 
the  Class  I  and  weighted  average  prices 
are  adjusted  for  the  location  of  the  un¬ 
regulated  supply  plant.  The  adjustment 
of  the  weighted  average  price,  though,  is 
so  limited  as  to  be  not  less  than  the  lowest 
class  price.  No  such  limitation  is  applied 
currently  under  most  of  the  32  orders  to 
the  Class  I  price  adjustment. 

Providing  that  any  adjusted  Class  I 
price  applicable  to  other  source  milk  be 
not  less  than  the  Class  in  price  is  appro¬ 
priate  under  each  order.  Otherwise, 
under  certain  conditions  a  handler  could 
receive  payment  from  the  producer- 
settlement  fund  on  Class  I  milk  obtained 


from  an  unregulated  supply  plant.  Such 
payment  could  result  when  the  location 
differential  for  the  distant  plant  is 
greater  than  the  difference  between  the 
Class  I  and  Class  III  prices.  In  this  cir¬ 
cumstance,  producers  under  the  order,  in 
effect,  would  be  providing  the  handler 
with  a  credit  that  reduces  his  cost  for  the 
distant  milk  below  its  value  for  manu¬ 
facturing  use  at  the  point  of  purchase. 
From  the  standpoint  of  marketing  effi¬ 
ciency,  the  handler  should  not  be  pro¬ 
vided  an  incentive,  which  would  be  at 
the  expense  of  local  producers,  to  import 
such  distant  milk  into  the  local  market. 

A  similar  situation  now  exists  with  re¬ 
spect  to  the  obligation  of  the  operator  of 
a  partially  regulated  distributing  plant 
or  an  other  order  plant.  In  certain  cases, 
the  handler’s  obligation  Includes  a  pay¬ 
ment  to  the  producer-settlement  fund 
at  the  difference  between  the  Class  I  price 
applicable  at  his  plant  and  either  the 
weighted  average  price  or  the  Class  EH 
price.  For  the  same  reasons,  each  order 
should  provide,  in  computing  the  obliga¬ 
tion  of  such  a  handler  also,  that  the 
Class  I  price,  as  adjusted  for  location, 
shall  not  be  less  than  the  Class  in  price. 

<h)  Reports.  The  proposed  changes  in 
the  classification  of  milk  are  not  expected 
to  require  any  major  change  in  the 
amount  of  information  to  be  submitted 
by  handlers  in  their  monthly  reports  of 
receipts  and  utilization.  The  reporting 
provisions  of  each  order  must  be  changed, 
however,  to  reflect  the  new  categories  of 
information  that  each  market  adminis¬ 
trator  will  need  in  administering  an 
order.  These  changes  stem  largely  from 
the  proposed  reclassification  of  cream 
and  the  revised  accounting  methods  nec¬ 
essary  for  implementing  a  three-class 
classification  scheme. 

In  revising  the  reporting  provisions  of 
each  order,  such  provisions  should  be 
made  uniform  to  the  extent  possible.  Es¬ 
sentially  the  same  information  is  now  re¬ 
quired  to  be  repented  under  each  order, 
basically  for  the  purposes  of  determining 
the  classification  of  the  malk  and  its 
classified  value.  There  is  considerable 
variation  among  these  orders,  however, 
in  the  manner  in  which  the  provisions  on 
reports  are  expressed. 

As  proposed  herein,  the  reporting  pro¬ 
visions  would  be  stated  in  some  orders  in 
slightly  less  detail  than  is  now  the  case. 
The  market  administrator  would  have, 
nevertheless,  no  less  authority  than  at 
present  to  obtain  through  handler  re¬ 
ports,  in  the  detail  and  on  forms  pre¬ 
scribed  by  the  market  administrator,  any 
information  the  latter  believes  is  neces¬ 
sary  for  administration  of  the  order. 

5.  Changing  the  butterfat  differentials. 
A  single  butterfat  differential  should 
apply  under  each  order  for  adjusting 
prices  to  the  actual  butterfat  content  of 
the  milk  being  priced.  This  differential 
should  be  the  Chicago  butter  price  multi¬ 
plied  by  0.115,  rounded  to  the  nearest 
one -tenth  cent. 

All  32  orders  provide  butterfat  differ¬ 
entials  for  adjusting  class  prices  and  uni¬ 
form  prices  for  butterfat  content.  With 
two  exceptions,  each  order  bases  the 
class  butterfat  differentials  on  the  Chi¬ 
cago  butter  price,  which  would  be  con¬ 


tinued  under  the  revised  orders.  The  Chi¬ 
cago  butter  price  is  the  simple  average 
of  the  wholesale  selling  prices  (using  the 
midpoint  of  any  price  range  as  one  price) 
per  pound  of  Grade  A  (92-score)  bulk 
butter  at  Chicago  as  reported  for  the 
month  by  the  U.S.  Department  of  Agri¬ 
culture.  Under  the  Minneapolis-St.  Paul 
and  Southeastern  Minnesota-Northern 
Iowa  orders,  the  Class  n  butterfat  differ¬ 
ential  is  based  on  the  price  of  Grade  AA 
(93-score)  butter  at  New  York  City. 

The  handler  butterfat  differentials  for 
each  class  are  now  computed  by  multi¬ 
plying  the  butter  price  by  a  specified 
factor.  In  the  case  of  the  Class  I  butter¬ 
fat  differential,  the  factor  is  0.120  under 
19  orders  and  0.125  under  11  orders.  One 
order  uses  a  factor  of  0.130  and  another 
a  factor  of  0.135. 

The  factor  most  commonly  used  in 
computing  the  butterfat  differentials  ap¬ 
plicable  to  the  surplus  prices  is  0.115,  as 
prescribed  by  18  orders.  Eight  orders  use 
0.110,  while  the  factors  0.120  and  0.108' 
are  used  under  two  other  orders.  Four 
orders  use  a  factor  of  0.110  during  the 
heavy  production  months  and  0.115  dur¬ 
ing  the  remainder  of  the  year. 

The  butterfat  differential  used  In  ad¬ 
justing  the  uniform  price  to  producers 
under  22  of  the  orders  is  the  average  of 
the  butterfat  differentials  for  each  class, 
weighted  by  the  proportion  of  producer 
milk  in  each  class.  Under  six  other 
orders,  the  butterfat  differential  to  pro¬ 
ducers  is  determined  by  multiplying  the 
Chicago  butter  price  by  0.120.  Two  other 
orders  use  a  factor  of  0.110  under  a  simi¬ 
lar  computation,  while  another  provides 
that  this  differential  be  computed  by 
adding  4  cents  to  the  Chicago  butter 
price  and  multiplying  the  sum  by  0.1. 
Under  the  Memphis  order,  the  producer 
butterfat  differential  is  determined  from 
a  fixed  schedule  of  rates  in  the  order 
which  are  related  to  the  Chicago  butter 
price,  i.e.,  for  each  5-cent  change  in  the 
butter  price,  the  butterfat  differential 
changes  one-half  cent  per  point  of 
butterfat. 

Cooperative  associations  proposed  that 
an  class  prices  and  uniform  prices  be 
subject  to  adjustment  by  a  single  butter¬ 
fat  differential  based  on  the  Chicago 
butter  price  times  a  factor  of  0.115.  One 
handler  proposed  that  the  Class  n  and 
Class  in  butterfat  differentials  be  based 
on  the  Chicago  butter  price  times  0.110. 
Handlers  in  general  opposed  any  change 
in  the  present  Class  I  butterfat 
differentials. 

Lowering  the  Class  I  butterfat  differ¬ 
ential  factor  to  0.115  will  accommodate 
producers’  request  for  a  readjustment  of 
the  values  of  skim  milk  and  butterfat  in 
Class  I  milk  at  a  time  of  declining  use 
of  butterfat  in  fluid  milk  products.  In 
1960,  the  average  butterfat  test  of  fluid 
milk  products  (including  cream  items) 
in  63  Federal  order  markets  was  3.76 
percent.  In  1970,  the  average  butterfat 
test  for  such  products  in  58  markets  was 
3.26  percent. 

Comparable  data  for  the  32  subject 
markets  as  they  are  presently  consti¬ 
tuted  are  not  available.  On  the  basis  of 
information  available  for  much  of  the 
area  now  regulated  by  these  orders,  how- 
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ever,  there  is  every  indication  that  the 
use  of  butterfat  in  Class  I  in  these  mar¬ 
kets  is  following  the  national  trend/ 

The  impact  of  this  change  on  a  han¬ 
dler’s  average  cost  of  producer  butterfat 
for  Class  I  use  is  dependent,  of  course, 
upon  the  average  butterfat  test  of  his 
Class  I  products  and  the  butterfat  dif¬ 
ferential  now  applicable  to  him.  Thus, 
handlers  in  the  32  markets  will  be  af¬ 
fected  differently  from  lowering  the 
Class  I  butterfat  differential.  An  analysis 
of  1970  data  for  30  of  the  32  markets 
will  serve  to  illustrate  the  general  change 
in  handlers’  costs  under  the  revised 
classification  plan.  Data  for  the  Ft. 
Smith  and  A  us  tin- Waco  markets  are 
not  available. 

It  is  estimated  that  in  18  of  the  19 
markets  now  using  a  Class  I  butterfat 
differential  factor  of  0.120  the  average 
butterfat  test  of  Class  I  products  distrib¬ 
uted  by  handers  (excluding  cream  and 
lowfat  items)  would  have  ranged  in  1970 
from  3.55  percent  to  2.53  percent.  Using 
the  average  test  for  these  markets  of 
2.98  percent,  the  Class  I  price  at  test 
would  have  been  increased  1.8  cents  per 
hundredweight.  For  10  of  the  11  markets 
now  using  a  Class  I  butterfat  differential 
factor  of  0.125,  the  average  test  of  Class 
I  milk  would  have  ranged  from  3.25  per¬ 
cent  to  2.81  percent.  Based  on  an  aver¬ 
age  test  of  3.01  percent,  using  a  factor 
of  0.115  in  these  markets  would  have 
increased  the  Class  I  price  at  test  by  3.4 
cents.  The  price  increases  would  have 
been  slightly  greater  in  the  Duluth-Su¬ 
perior  and  Central  Arizona  markets, 
where  factors  of  0.130  and  0.135,  respec¬ 
tively,  are  used.  Based  on  estimated  Class 
I  butterfat  tests  of  2.73  percent  and  3.10 
percent,  the  Class  I  price  at  test  would 
have  been  increased  8.0  cents  per  hun¬ 
dredweight  in  the  Duluth-Superior  mar¬ 
ket  and  5.6  cents  in  the  Central  Arizona 
market. 

Handlers  opposed  any  change  in  the 
Class  I  butterfat  differentials  on  the  basis 
that  the  relationship  of  skim  milk  and 
butterfat  values  had  already  been  altered 
by  a  change  on  April  1,  1971,  in  the  pur¬ 
chase  prices  for  dairy  products  under  the 
Department’s  price  support  program. 
They  pointed  out  that  this  change,  as 
reflected  in  order  prices,  increased  han¬ 
dlers’  cost  of  skim  milk  about  10  cents 
per  hundredweight.  Handlers  argued 
that  in  view  of  this  any  further  increase 
in  the  value  of  skim  milk  should  be  de¬ 
layed  until  there  has  been  an  opportunity 
to  observe  the  market  response  to  the 
effects  of  the  price  support  change. 

There  is  no  evidence  to  suggest  that 
Class  I  sales  of  skim  milk  and  lowfat 
products  were  affected  adversely  by  the 
price  support  action.  Data  for  58  Fed¬ 
eral  order  markets  indicate  that  average 
daily  sales  of  these  products  in  1971 
increased  2.1  million  pounds  over  such 
sales  in  1970.  Monthly  data  show  no 
drop  in  sales  following  the  support  price 

s  Official  notice  Is  taken  of  the  annual 
summaries  for  1960  through  1971  of  Federal 
Milk  Order  Market  Statistics  which  were 
Issued  by  the  Dairy  Division,  Agricultural 
Marketing  Service,  UJS.  Department  of  Agri¬ 
culture,  Washington,  D.C. 


change  in  the  early  part  of  1971.  Adopt¬ 
ing  a  lower  Class  I  butterfat  differential 
at  this  time  gives  recognition  to  the  lower 
market  value  now  associated  with  but¬ 
terfat  in  Class  I  products. 

Using  a  single  factor  of  0.115  for  com¬ 
puting  Class  n  and  Class  III  butterfat 
differentials  will  result  in  a  uniform  ad¬ 
justment  of  class  prices  for  butterfat  con¬ 
tent  among  the  markets  under  considera¬ 
tion.  Continuation  of  the  several 
butterfat  differential  factors  now  in  use 
would  offset  to  some  extent  the  benefits 
to  be  gained  through  the  adoption  of  a 
uniform  classification  plan. 

A  handler  proposed  that  the  butterfat 
differential  factor  for  adjusting  surplus 
prices  be  0.110  rather  than  0.115  as  pro¬ 
posed  by  cooperatives.  Proponent  indi¬ 
cated  that  in  disposing  of  surplus  cream 
handlers  usually  are  not  able  to  recover 
their  cost  of  such  cream  under  the  order. 
A  Class  n-Class  HI  butterfat  differential 
factor  of  0.110,  it  was  argued,  would  pro¬ 
vide  handlers  with  some  price  relief  in 
this  circumstance. 

The  record  does  not  indicate  that  the 
adoption  of  0.115  as  the  butterfat  dif¬ 
ferential  factor  for  pricing  surplus  milk 
will  hinder  the  removal  of  surplus  but¬ 
terfat  from  the  fluid  market.  Of  the  32 
orders,  22  now  use  a  factor  of  0.115,  and 
one  uses  a  file  tor  of  0.120,  for  pricing 
surplus  milk.  The  handler  proposing  the 
0.110  factor  was  the  only  opponent  of  the 
0.115  factor  proposed  by  cooperatives.  The 
great  majority  of  residual  butterfat  is 
disposed  of  by  the  cooperatives  rather 
than  handlers.  It  must  be  concluded  that 
the  adoption  of  the  handler’s  proposal 
under  present  marketing  conditions 
would  return  to  producers  in  most  cases 
less  than  the  obtainable  market  value 
for  butterfat  not  needed  for  Class  I 
purposes. 

As  indicated,  the  butterfat  differential 
to  producers  under  22  of  the  32  orders 
reflects  the  weighted  value  of  butterfat 
in  the  class  uses.  Inasmuch  as  producers 
favor  this  method  of  reflecting  skim  milk 
and  butterfat  values  in  their  pay  prices, 
this  pricing  arrangement  should  be  ex¬ 
tended  to  the  other  10  orders.  Since  the 
same  butterfat  differential  would  be  used 
in  adjusting  each  of  the  class  prices, 
there  is  no  actual  need,  of  course,  for  any 
provision  in  the  order  for  weighting  the 
values  of  butterfat  in  the  three  classes  in 
determining  the  producer  butterfat 
differential. 

With  the  use  of  a  single  butterfat  dif¬ 
ferential  for  adjusting  all  prices  under 
the  order,  it  is  necessary  that  each  order 
provide  only  for  a  producer  butterfat  dif¬ 
ferential.  No  handler  butterfat  differen¬ 
tials  need  be  set  forth  as  such  in  the 
order,  nor  is  there  any  need  for  pooling 
butterfat  values  in  each  class.  All  pro¬ 
ducer  differential  butterfat  would  be 
priced  to  all  handlers  at  the  same  level 
regardless  of  the  class  in  which  used. 
The  proposed  revised  orders  attached 
hereto  have  been  drafted  accordingly. 

Under  the  new  pricing  arrangement, 
the  single  butterfat  differential  for  the 
current  month  should  be  based  upon  but¬ 
ter  prices  for  such  month  and  should  be 
announced  by  the  fifth  day  of  the  follow¬ 
ing  month.  This  represents  a  change  only 


for  the  pricing  of  Class  I  milk.  The  Class 
I  butterfat  differentials  are  now  based 
cm  butter  prices  prevailing  during  the 
preceding  month  and  are  announced  by 
the  fifth  day  of  the  current  month.  With 
the  use  of  a  single  butterfat  differential 
factor  in  adjusting  all  milk  prices,  as 
adopted  herein,  there  appears  to  be  no 
need  for  announcing  more  than  one  but¬ 
terfat  differential,  or  for  doing  so  before 
the  end  of  the  month  in  which  it  applies. 
The  average  butter  price  changes  very 
little  from  month  to  month,  and  changes 
that  do  occur  result  in  relatively  limited 
changes  in  the  butterfat  differential. 
Each  change  in  the  price  of  butter  is 
readily  seen  by  following  the  daily  quota¬ 
tions  for  butter.  In  the  absence  of  regu¬ 
lation,  such  information  would  be  the 
best  available  for  determining  trends  in 
butter  prices  and  should  be  adequate  for 
this  purpose  under  regulation. 

It  is  recognized  that  the  basic  formula 
price  of  these  orders  is  determined  by  ad¬ 
justing  the  average  Minnesota- Wiscon¬ 
sin  price  at  test  to  a  3.5  percent  butterfat 
basis  by  using  a  factor  of  0.120  times  the 
average  Chicago  butter  price.  The  appro¬ 
priateness  of  such  factor  for  this  purpose 
was  not  considered  at  the  hearing  and  no 
consideration  is  given  in  this  decision  to 
changing  this  factor  for  such  purpose. 
Moreover,  since  this  method  of  determin¬ 
ing  the  basic  formula  price  is  now  used 
under  all  Federal  milk  orders  throughout 
the  country,  it  would  appear  that  any 
change  in  this  butterfat  differential  fac¬ 
tor  should  be  considered  simultaneously 
for  all  orders. 

6.  Advance  announcement  of  prices  for 
surplus  milk.  The  proposal  by  handlers  to 
announce  order  prices  for  surplus  milk 
at  the  beginning  of  the  month  rather 
than  at  the  end  of  the  month  during 
which  the  prices  apply  should  not  be 
adopted. 

Under  the  present  orders,  the  prices 
for  surplus  milk  are  announced  by  the 
fifth  day  of  each  month.  Such  prices  ap¬ 
ply  to  producer  milk  delivered  to  han¬ 
dlers  during  the  preceding  month. 

The  national  associations  of  fluid  milk 
and  ice  cream  processors  proposed  that 
the  class  prices  to  be  applicable  in  a 
particular  month  to  surplus  milk  be  an¬ 
nounced  by  the  fifth  day  of  such  month. 
Handlers  stated  that  under  the  present 
announcement  procedure  they  are  often 
disadvantaged  by  not  knowing  the  costs 
of  producer  milk  for  manufacturing  use 
until  after  the  end  of  the  month  in  which 
the  milk  is  processed.  They  claimed  that 
when  there  is  a  significant  increase  in 
the  order  price,  the  delayed  notice  of  the 
increase  prevents  them  from  making 
corresponding  adjustments  in  their  re¬ 
sale  prices  on  a  timely  basis.  Proponents’ 
interest  in  advance  pricing  related  es¬ 
sentially  to  the  prices  that  would  be  ap¬ 
plicable  to  cottage  cheese,  cream  prod¬ 
ucts,  yogurt,  and  frozen  desserts,  the 
principal  Class  n  products  processed  by 
such  handlers.  • 

For  the  regulated  handler  processing 
producer  milk  into  butter,  nonfat  dry 
milk  and  Cheddar  cheese,  however,  ad¬ 
vance  announcement  of  the  applicable 
class  price  could  place  him  at  a  competi¬ 
tive  disadvantage  on  his  sales  of  these 
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manufactured  products.  As  indicated 
earlier,  the  surplus  prices  under  the  re¬ 
vised  classification  plan  generally  would 
be  based  on  the  prices  paid  for  manu¬ 
facturing  grade  milk  in  Minnesota  and 
Wisconsin.  These  prices  are  closely  re¬ 
lated  to  the  market  values  of  Cheddar 
cheese,  nonfat  dry  milk  and  butter,  the 
principal  uses  for  such  milk  in  the  month 
of  delivery  of  the  raw  milk.  These  prod¬ 
uct  prices  are  established  on  a  regular 
basis  in  a  market  that  is  national  in 
scope.  The  manufacturers  of  ungraded 
milk  are  fully  aware  of  the  movements 
of  these  product  prices,  which  are  pub¬ 
lished  weekly,  and  can  adjust  their  pay 
prices  for  milk  in  response  to  changes 
in  the  prices  for  the  finished  products. 
Regulated  handlers  who  are  processing 
these  particular  products  must  compete 
in  the  same  national  market  in  which 
the  processors  of  manufacturing  grade 
milk  are  competing  and  the  same  prod¬ 
uct  price  information  is  available  to 
them. 

In  most  of  the  markets  under  consid¬ 
eration,  substantial  quantities  of  milk 
are  disposed  of  by  regulated  handlers  in 
the  form  of  butter,  nonfat  dry  milk  or 
cheese.  In  1970  over  1  billion  pounds  of 
milk,  or  88  percent  of  the  market’s  total 
Class  n  use,  were  so  disposed  of  by  han¬ 
dlers  in  the  MinneapoHs-St.  Paul  mar¬ 
ket.  In  the  Minnesota-North  Dakota, 
Southeastern  Minnesota-Northern  Iowa, 
Duluth -Superior,  Cedar  Rapids -Iowa 
City,  Eastern  South  Dakota,  Oklahoma 
Metropolitan,  and  North  Central  Iowa 
markets,  over  80  percent  of  each  mar¬ 
ket's  total  Class  n  milk  was  used  that 
year  in  manufacturing  these  products. 
Although  lesser  quantities  of  milk  were 
used  in  such  products  in  the  other  mar¬ 
kets,  only  in  four  markets  (Memphis, 
Fort  Smith,  Central  West  Texas,  and  Rio 
Grande  Valley)  did  such  uses  represent 
less  than  20  percent  of  the  total  Class  II 
use  for  each  market.  Thus,  handlers  in 
most  of  the  32  markets  have  a  very  defi¬ 
nite  interest  in  the  relationship  of  the 
applicable  class  price  with  prices  being 
paid  currently  for  manufacturing  grade 
milk.  Accordingly,  the  prices  paid  by 
regulated  handlers  for  Class  HI  milk 
should  correspond  very  closely  with  the 
pay  prices  during  the  month  of  delivery 
for  manufacturing  grade  milk  if  these 
handlers  are  to  be  competitive  in  the  sale 
of  the  principal  surplus  products. 

The  same  considerations  are  involved 
in  the  case  of  an  advance  announcement 
of  prices  for  milk  used  in  the  proposed 
Class  n  products.  The  influence  of  the 
manufacturing  milk  price  level  on  the 
competitive  relationship  of  producer 
milk  for  Class  n  uses  is  similar  to  that 
for  producer  milk  used  in  the  proposed 
Class  HI  products.  Therefore,  the  prices 
for  Class  II  milk  should  be  announced 
on  the  same  basis  as  the  price  for  Class 
III  milk. 

In  connection  with  the  announcement 
of  surplus  prices,  a  comment  should  be 
made  concerning  the  transition  from  the 
present  pricing  provisions  to  the  new 
ones  adopted  herein.  It  is  intended  that 
the  present  surplus  prices  apply  to  pro¬ 
ducer  milk  delivered  to  handlers  during 
the  last  month  under  the  present  classi¬ 


fication  and  pricing  scheme.  Clarifica¬ 
tion  of  this  point  is  pertinent  since  such 
prices  would  be  announced  following  the 
effective  date  of  the  new  pricing 
provisions. 

7.  Treatment  of  filled  milk  under  the 
Minneapolis- St.  Paul  and  Southeastern 
Minnesota-Northern  Iowa  orders.  The 
Minneapolis-St.  Paul  and  Southeastern 
Minnesota-Northern  Iowa  orders 
should  be  changed  to  provide  that  the 
skim  milk  ingredient  of  “filled  milk” 
shall  be  classified  and  priced  as  Class  I 
milk. 

The  provisions  provided  herein  are 
substantially  those  which  were  proposed 
for  consideration  at  the  hearing  by  a 
cooperative  association  operating  in 
these  markets. 

In  1968,  proposals  to  classify  and  price 
the  skim  milk  component  of  filled  milk 
were  considered  for  most  orders  at  a 
hearing  held  in  Memphis,  Tennessee. 
The  decision  resulting  from  the  hearing 
classified  the  skim  milk  component  of 
filled  milk  in  the  same  way  as  the  skim 
milk  component  of  natural  milk.  It  pro¬ 
vided  a  means  of  equating  the  cost  of 
skim  milk  in  filled  milk  if  it  originates 
from  sources  other  than  producer  milk 
with  the  cost  if  derived  from  producer 
milk. 

At  the  time  of  the  1968  hearing,  the 
Southeastern  Minnesota-Northern  Iowa 
order  had  not  been  issued,  and  the 
Minneapolis-St.  Paul  order  could  not  be 
amended  in  this  respect  because  of  a 
marketing  area  expansion  to  which  the 
filled  milk  hearing  did  not  apply.  As  a 
result,  these  orders  do  not  contain  the 
uniform  provisions  dealing  with  filled 
milk  provided  in  all  other  Federal  milk 
orders. 

Filled  milk  is  a  combination  of  skim 
milk  and  vegetable  fat  or  oil  in  about 
the  same  proportions  as  the  skim  milk 
and  milk  fat  in  whole  milk.  Well  over 
90  percent  of  the  product  is  skim  milk. 
In  most  filled  milk,  the  skim  milk  por¬ 
tion  is  fresh  fluid  skim  milk  separated 
from  whole  milk.  Some  filled  milk  con¬ 
tains  reconstituted  fluid  skim  milk  pre¬ 
pared  from  a  concentrated  product  such 
as  nonfat  dry  milk.  Whether  made  from 
vegetable  fat  and  fresh  or  reconstituted 
skim  milk  or  any  combination  of  the 
two,  filled  milk  resembles  whole  milk  in 
appearance. 

Regulated  handlers  disposing  of  filled 
milk  make  a  substantial  savings  in  cost 
by  substituting  vegetable  fat  or  oil  for 
butterfat.  This  is  the  main  incentive 
for  the  marketing  of  filled  milk.  While 
the  difference  in  cost  between  vegetable 
fat  and  butterfat  is  not  an  issue  at  this 
hearing,  it  is  relevant  to  the  extent  that 
it  explains  the  profit  motivation  for  mar¬ 
keting  the  product  relative  to  the  mar¬ 
keting  of  natural  milk. 

At  the  present  time,  no  filled  milk  is 
distributed  in  the  Minneapolis-St.  Paul 
and  Southeastern  Minnesota-Northern 
Iowa  marketing  areas.  In  those  regulated 
markets  where  filled  milk  is  distributed, 
it  moves  in  the  same  channels  as  whole 
milk.  It  is  distributed  by  the  same  han¬ 
dlers  in  the  course  of  their  regular  busi¬ 
ness  through  the  same  outlets  for  natural 
milk  and  in  the  same  types  of  containers. 


Filled  milk,  if  disposed  of  in  either  the 
Minneapolis-St.  Paul  or  the  Southeastern 
Minnesota-Northern  Iowa  marketing 
area,  would  directly  burden,  obstruct,  or 
affect  interstate  commerce  in  milk  and 
milk  products.  It  previously  has  been 
determined  (at  the  time  of  the  promul¬ 
gation  of  each  of  these  orders)  that  all 
milk  marketed  in  each  marketing  area  is 
in  the  current  of  interstate  commerce  or 
directly  burdens,  obstructs,  or  affects 
interstate  commerce  in  milk  and  milk 
products. 

Filled  milk  is  in  content  substantially 
a  product  of  milk  and  competes  for  the 
same  sales  outlets  as  milk.  It  follows, 
therefore,  that  the  marketing  of  the  milk 
ingredients  in  filled  milk  in  either  of  the 
two  markets  would  burden,  obstruct,  or 
affect  interstate  commerce  in  milk  and 
milk  products.  This  would  be  equally  true 
whether  the  marketing  of  filled  milk 
were  by  a  fully  regulated  plant  or  by  a 
plant  not  fully  regulated  because  both 
would  compete  for  similar  outlets  in  the 
market. 

Also,  manufactured  milk  products  are 
sometimes  used  in  the  production  of  filled 
milk.  Manufactured  milk  products  move 
in  interstate  commerce  and  compete  in 
the  national  market,  regardless  of  where 
the  milk  is  produced.  Therefore,  manu¬ 
factured  milk  products,  if  used  in  the 
production  of  filled  milk  for  disposition 
in  either  the  Minneapolis-St.  Paul  or 
Southeastern  Minnesota-Northern  Iowa 
market,  likewise  would  burden,  obstruct, 
or  affect  interstate  commerce  in  milk 
and  its  produets. 

The  classification  of  the  dairy  ingredi¬ 
ents  of  filled  milk  is  a  proper  considera¬ 
tion  derived  from  the  Agricultural  Mar¬ 
keting  Agreement  Act.  As  stated  in  the 
decision  resulting  from  the  filled  milk 
hearing  in  Memphis,  Tenn.,  the 

Specific  language  of  the  Act  with  respect 
to  classification  Is  that  each  order  shall  con¬ 
tain  terms  "•  •  •  classifying  milk  In  ac¬ 
cordance  with  the  form  In  which  or  the  pur¬ 
pose  for  which  it  Is  used  •  •  In  apply¬ 
ing  the  language  of  the  Act  we  here  consider 
the  form  and  purpose  of  use  for  both  filled 
milk  and  the  milk  Ingredient  content  of  the 
filled  milk. 

The  form  of  filled  milk  and  the  purpose 
for  which  It  Is  used  are  the  same  as  the 
form  and  purpose  of  use  of  whole  milk.  Filled 
milk.  Just  as  whole  mUk,  Is  disposed  of  In 
fluid  form.  It  Is  marketed  by  handlers  In  the 
same  types  of  packages  and  In  the  same  trade 
channels  as  the  whole  milk  they  market,  and 
Is  mainly  intended  as  a  beverage  substitute 
for  milk. 

Similarly,  the  fluid  skim  milk  content  of 
the  filled  milk  Is  In  the  same  form  as  skim 
milk  In  whole  milk  and  serves  the  same 
purpose,  providing  In  each  case  the  main 
body  of  the  product  thereby  making  It  a  milk 
beverage.  The  addition  of  the  nonmilk  In¬ 
gredients,  principally  vegetable  fat  or  oil  and 
stabilizers,  does  not  alter  the  basis  for  Class  I 
classification.  The  addition  of  nonmilk  in¬ 
gredients  In  fluid  milk  products  Is  not  a  new 
development.  The  addition  of  vegetable  fat 
does  not  Involve  an  essentially  different  con¬ 
sideration  from  that  for  other  Class  I  fluid 
milk  products  to  which  a  flavoring  Ingredient, 
such  as  chocolate  (which  also  contains  non¬ 
milk  fat)  has  been  added. 

For  purpose  of  Illustration,  a  product 
within  the  "fluid  milk  product"  category 
containing  a  nonmilk  additive  Is  chocolate 
milk.  The  additive  is  not  considered  as 
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changing  the  form  of  this  product  so  that  It 
is  no  longer  a  fluid  milk  product.  For  the 
purposes  of  classification,  the  flavoring  mate¬ 
rial  has  never  been  regarded  as  significant 
in  determining  the  form  of  the  product  or 
as  a  basis  for  altering  Us  classification. 

The  same  reasoning  applies  in  the  case  of 
filled  inllk — that  the  additives  do  not  change 
significantly  the  form  or  the  purpose  of  use 
and  therefore  do  not  constitute  a  basis  for 
classification  other  than  in  Class  I. 

The  product  “filled  milk”  therefore  should 
be  classified,  for  the  purpose  of  pricing  under 
the  orders,  in  the  same  manner  as  whole  milk. 
As  iu  the  case  of  other  fluid  milk  products 
containing  some  nonmilk  ingredients,  the 
classification  would  apply  only  to  the  milk 
ingredients  in  the  product. 

No  opposition  to  the  filled  milk  pro¬ 
posal  was  expressed  at  the  hearing  or  in 
briefs  submitted  by  interested  parties. 

Based  on  the  testimony  of  proponent, 
w  hich  related  specifically  to  the  Minne- 
apolis-St.  Paul  and  Southeastern  Min¬ 
nesota-Northern  Iowa  orders,  it  is  found 
that  the  above  findings  from  the  Mem¬ 
phis  decision  are  equally  applicable  to 
this  proceeding.  Accordingly,  they  serve 
as  the  basis  for  concluding  that  the  milk 
ingredients  of  filled  milk  should  be  class¬ 
ified  and  priced  under  the  two  orders  as 
Class  I  milk. 

Proponent  testified  also  that  filled  milk 
may  be  made  by  combining  reconstituted 
skim  milk  with  vegetable  fat  and  other 
minor  ingredients.  Reconstituted  skim 
milk  commonly  is  made  from  nonfat  dry 
milk  to  which  water  is  added  to  return  it 
essentially  to  a  form  and  consistency 
similar  to  fresh  skim  milk.  Its  potential 
as  a  disruptive  influence  on  the  market 
for  producer  milk  is  substantial,  however, 
since  the  disposition  of  any  Class  I  prod¬ 
uct  that  has  been  priced  at  the  surplus 
price  level  undermines  the  classified  pric¬ 
ing  system. 

As  was  found  in  the  filled  milk  decision 
referred  to  earlier,  filled  milk  made  from 
reconstituted  skim  milk  is,  from  a  mar¬ 
keting  standpoint,  essentially  similar  to 
filled  milk  made  from  fresh  skim  milk. 
It  is  a  competitor  of  whole  milk  at  the 
consumer  level.  Therefore,  reconstituted 
skim  milk  in  filled  milk,  n.s  in  other  fluid 
milk  products,  should  be  classified  and 
priced  on  the  same  basis  as  all  other 
fluid  milk  products  to  achieve  uniformity 
in  the  pricing  of  milk  for  similar  uses. 

Federal  milk  orders,  including  the 
Minneapolis-St.  Paul  and  Southeastern 
Minnesota-Northern  Iowa  orders,  have 
contained  for  some  time  specific  provi¬ 
sions  dealing  with  the  disposition  by  a 
regulated  handler  of  other  fluid  milk 
products  reconstituted  from  nonfluid 
milk  products.  The  issue  of  proper  classi¬ 
fication  and  charge  for  such  use  of  non¬ 
fluid  milk  products  to  produce  products 
for  Class  I  disposition  was  dealt  with  for 
most  orders  in  the  compensatory  pay¬ 
ment  decisions  referred  to  earlier  in  this 
decision.  The  findings  and  conclusions 
that  relate  to  the  reconstitution  of  milk 
appeared  at  29  FR  9010.  The  regulatory 
treatment  of  reconstituted  products 
that  is  described  in  the  compensatory 
payment  decisions  and  reiterated  in  the 
later  filled  milk  decision  is  appropriately 
applicable  to  any  reconstituted  skim 
milk  used  in  filled  milk  that  may  be  dis¬ 


posed  of  in  the  Minneapolis-St.  Paul  and 
Southeastern  Minnesota-Northern  Iowa 
marketing  areas. 

It  should  be  noted  that  these  two 
orders  now  provide  that  a  producer-han¬ 
dler  would  lose  his  status  as  such  and 
become  a  fully  regulated  handler  if  he 
disposes  of  fluid  milk  products  made  from 
reconstituted  skim  milk.  Since  the  fluid 
milk  products  definition  would  include 
filled  milk  under  the  amendments 
adopted  herein,  loss  of  producer-handler 
status  would  result  also  from  the  sale  of 
reconstituted  filled  milk. 

A  definition  of  filled  milk  should  be 
provided  in  the  two  orders  to  meet  the 
specific  needs  of  order  regulation,  and 
for  such  purpose  only.  This  definition, 
which  would  be  identical  to  the  filled 
milk  definition  in  all  other  orders,  should 
be  as  follows:  + 

“Filled  milk”  means  any  combination  ol 
nonmilk  fat  (or  oU)  with  skim  milk  (whether 
fresh,  cultured,  reconstituted,  or  modified  by 
the  addition  of  nonfat  milk  solids),  with  or 
without  mllkfat,  so  that  the  product  (includ¬ 
ing  stabilizers,  emulsifiers,  or  flavoring)  re¬ 
sembles  milk  or  any  other  fluid  milk  product, 
and  contains  less  than  6  percent  nonmilk  fat 
(or  oil) . 

The  term  “filled  milk”  is  not  intended  to 
include  skim  milk  marketed  in  a  form  or 
for  a  purpose  specifically  excluded  from 
the  fluid  milk  product  definition  of  either 
order.  For  example,  evaporated  milk  is  a 
use  of  skim  milk  and  butterfat  not 
treated  as  a  fluid  milk  product  in  either 
order.  If  a  product  containing  skim  milk 
and  any  amount  of  vegetable  fat  were 
marketed  in  the  same  form  and  manner 
as  evaporated  milk,  it  would  be  excluded 
from  the  term  “filled  milk”. 

The  regulatory  treatment  of  filled 
milk  adopted  herein  requires  numerous 
conforming  changes  throughout  the 
order.  Accordingly,  all  the  conforming 
changes  found  necessary  on  the  basis  of 
the  Memphis  hearing  to  implement  the 
filled  milk  amendments  are  incorporated 
herein  wherever  applicable. 

8.  A  uniform  "equivalent  price"  provi¬ 
sion.  Each  of  the  32  orders  included  in 
this  proceeding  should  be  amended  to  the 
extent  necessary  to  provide  identical  lan¬ 
guage  for  determining  an  equivalent 
price,  or  price  constituent,  when  a  price 
or  price  constituent  is  not  available  as 
prescribed  by  the  order. 

At  present,  all  of  the  32  orders  except 
the  Minnesota-North  Dakota  order  pro¬ 
vide  for  computing  an  equivalent  price 
as  needed.  Such  provisions  are  not  identi¬ 
cal,  however,  among  the  orders.  A  Dairy 
Division  proposal  for  a  uniform  equiva¬ 
lent  price  provision  under  each  order 
was  supported  by  a  witness  for  the  Na¬ 
tional  Milk  Producers  Federation. 

An  equivalent  price  provision  is  nec¬ 
essary  in  each  of  the  orders  to  provide  a 
price,  or  price  constituent,  in  cases  where 
published  prices,  indexes,  quotations  or 
other  pricing  constituents  as  prescribed 
by  the  order  are  not  available.  It  insures 
that  basic  formula  prices,  class  prices  and 
butterfat  differentials  can  be  computed, 
as  prescribed,  In  emergency  situations 
without  Interruption. 

All  the  orders  now  rely  on  butter  price 
quotations  for  computing  butterfat  dif¬ 


ferentials.  All  rely  on  the  Minnesota - 
Wisconsin  price  series  for  computing  the 
basic  formula  price  and  Class  I  prices. 
As  proposed  herein,  this  price  series 
would  be  used  also  in  establishing  Class 
II  and  Class  III  prices  under  each  order. 

Under  unusual  circumstances,  these 
published  prices  and  price  constituents 
might  not  be  available  for  use  in  com¬ 
puting  order  prices.  If  there  were  insuf¬ 
ficient  trading  during  the  month  in  but¬ 
ter,  for  example,  or  if  the  specific  butter 
price  quotations  were  discontinued,  the 
prescribed  butterfat  differentials  could 
not  be  computed  without  an  equivalent 
price  provision.  By  providing  for  the  de¬ 
termination  of  an  equivalent  price  as 
needed,  the  Department  is  in  a  position 
to  draw  on  comprehensive  resource  data 
to  assure  that  the  computation  of  the 
basic  formula  price,  the  class  prices,  or 
the  butterfat  differentials  is  not  inter¬ 
rupted  by  the  contingencies  cited. 

For  these  reasons,  it  is  concluded  that 
the  Minnesota-North  Dakota  order 
should  provide  for  the  determination  of 
an  equivalent  price  in  the  same  manner 
as  the  other  orders  included  in  this 
proceeding. 

In  providing  for  a  determination  of 
equivalent  price,  the  same  objective  is 
sought  for  each  order.  It  is  appropriate, 
therefore,  to  provide  for  identical  provi¬ 
sions  in  each  order.  Then,  if  a  determina¬ 
tion  had  to  be  made  for  more  than  one 
order  simultaneously,  there  would  be  no 
question  as  to  the  applicability  of  the 
determination  to  each  order. 

Accordingly,  the  equivalent  price  pro¬ 
vision  in  each  order  should  be  stated  as 
follows: 

If  for  any  reason  a  price  or  pricing  con¬ 
stituent  required  by  this  part  for  computing 
class  prices  or  for  other  purposes  is  not 
available  as  prescribed  in  this  part,  the 
market  administrator  shall  use  a  price  or 
pricing  constituent  determined  by  the  Sec¬ 
retary  to  be  equivalent  to  the  price  or  pricing 
constituent  that  is  required. 

A  corollary  change  should  be  made  In 
the  Class  I  price  provisions  of  the  Neosho 
Valley  order.  This  order  provides  that  the 
Class  I  price  shall  be  based  in  part  on  the 
Class  I  price  “under  Part  1067  of  this 
chapter  regulating  the  handling  of  milk 
in  the  Ozarks  marketing  area.”  At  the 
time  the  Ozarks  order  was  merged  with 
the  St.  Louis  order,  a  determination  of 
equivalent  price  was  issued  for  the  Neo¬ 
sho  Valley  order  (33  F.R.  15107)  which 
stated  in  part  that : 

For  the  purpose  of  computing  the  Neosho 
Valley  Class  I  price,  the  Class  I  price  an¬ 
nounced  for  Zone  1  under  the  St.  Louis- 
Ozarks  milk  order  (Part  1062)  will  be  equiva¬ 
lent  to  the  price  specified  in  §  1071.51(a)(2) 
of  the  Neosho  Valley  order  and  should  be 
used  in  Ueu  thereof  In  computation  of  the 
Class  I  price  of  the  Neosho  Valley  order  until 
such  time  as  the  Neosho  Valley  order  may  be 
amended. 

This  determination  of  equivalent  price, 
which  was  issued  in  October  1968,  is  still 
in  effect.  This  proceeding  affords  an  op¬ 
portunity  to  amend  the  Neosho  Valley 
order  as  prescribed  in  the  determination. 
Thus,  the  order  language  quoted  earlier 
should  be  revised  to  read  “under  Part 
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1062  of  this  chapter  regulating  the  han¬ 
dling  of  milk  in  the  St.  Louis-Ozarks 
marketing  area.” 

Rulings  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  findings  and  con¬ 
clusions  were  filed  on  behalf  of  certain 
interested  parties.  These  briefs,  proposed 
findings  and  conclusions  and  the  evidence 
in  the  record  were  considered  in  mak¬ 
ing  the  findings  and  conclusions  set  forth 
above.  To  the  extent  that  the  suggested 
findings  and  conclusions  filed  by  inter¬ 
ested  parties  are  inconsistent  with  the 
findings  and  conclusions  set  forth  here¬ 
in,  the  requests  to  make  such  findings  or 
reach  such  conclusions  are  denied  for  the 
reasons  previously  stated  in  this  decision. 

General  Findings 

The  findings  and  determinations  here¬ 
inafter  set  forth  are  supplementary  and 
in  addition  to  the  findings  and  determi¬ 
nations  previously  made  in  connection 
with  the  issuance  of  each  of  the  aforesaid 
orders  and  of  the  previously  issued 
amendments  thereto;  and  all  of  the  said 
previous  findings  and  determinations  are 
hereby  ratified  and  affirmed,  except  inso¬ 
far  as  such  findings  and  determinations 
may  be  in  conflict  with  the  findings  and 
determinations  set  forth  herein. 

The  following  findings  are  hereby 
made  with  respect  to  each  of  the  afore¬ 
said  tentative  marketing  agreements  and 
orders: 

<a>  The  tentative  marketing  agree¬ 
ment  and  the  order,  as  hereby  proposed 
to  be  amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to  effectuate 
the  declared  policy  of  the  Act; 

(b)  The  parity  prices  of  milk  as  deter¬ 
mined  pursuant  to  section  2  of  the  Act 
are  not  reasonable  in  view  of  the  price 
of  feeds,  available  supplies  of  feeds,  and 
other  economic  conditions  which  affect 
market  supply  and  demand  for  milk  in 
the  marketing  area,  and  the  minimum 
prices  specified  in  the  tentative  market¬ 
ing  agreement  and  the  order,  as  hereby 
proposed  to  be  amended,  are  such  prices 
as  will  reflect  the  aforesaid  factors,  in¬ 
sure  a  sufficient  quantity  of  pure  and 
wholesome  milk,  and  be  in  the  public 
interest;  and 

(c)  The  tentative  marketing  agree¬ 
ment  and  the  order,  as  hereby  proposed 
to  be  amended,  will  regulate  the  han¬ 
dling  of  milk  in  the  same  manner  as, 
and  will  be  applicable  only  to  persons  in 
the  respective  classes  of  industrial  and 
commercial  activity  specified  in,  a  mar¬ 
keting  agreement  upon  which  a  hearing 
has  been  held. 

Recommended  Marketing  Agreement  and 
Order  Amending  the  Order 

The  recommended  marketing  agree¬ 
ments  are  not  Included  in  this  decision 
because  the  regulatory  provisions  thereof 
would  be  the  same  as  those  contained  in 
the  orders,  as  hereby  proposed  to  be 
amended.  The  following  order  amending 
the  orders,  as  amended,  regulating  the 
handling  of  milk  in  the  aforesaid  mar¬ 
keting  areas  is  recommended  as  the  de¬ 


tailed  and  appropriate  means  by  which 
the  foregoing  conclusions  may  be  car¬ 
ried  out.  It  is  the  same  as  the  order 
amending  the  orders  set  forth  in  the 
aforementioned  recommended  decision 
issued  by  the  Deputy  Administrator, 
Regulatory  Programs,  on  August  28, 1972, 
except  for  modifications  in  the  following 
sections  of  each  order.  The  modifications 
noted  do  not  include  those  that  have 
been  made  in  each  order  to  reflect  the 
new  Federal  Register  style  for  “refer¬ 
ences”  within  a  section  of  the  order. 

PART  1007— MILK  IN  GEORGIA 
MARKETING  AREA 

Sections  1007.7,  1007.12(b)  (2),  1007.14, 
1007.15(a)(2),  1007.16,  1007.30(a)  (3) , 

1007.40,  1007.41(b)  (2),  and  (3),  and  (c). 
1007.42(d)  (2)  (vi),  1007.44(a),  1007.50 

(b),  1007.76(b)(2)  (i)  and  (ii). 


PART  1071— MILK  IN  NEOSHO  VALLEY 
MARKETING  AREA 

The  Index  and  55  1071.12(b)(2), 
1071.14,  1071.15(a)(2),  1071.16,  1071.30 

(a)(3),  1071.40,  1071.41(b)  (2),  and  (3), 
and  (c),  1071.42(d)  (2)  (vi).  1071.44(a), 
1071.50(b),  1071.61,  1071.71(a)  (2)  (ii), 

1071.75(b),  1071.76(a)(4)  and  (b)(2) 
(i)  and  (ii),  and  new  55  1071.110  through 
1071.122  are  added. 


PART  1073 — MILK  IN  WICHITA,  KANSAS, 
MARKETING  AREA 

The  Index  and  §5  1073.7,  1073.12(b) 
(2),  1073.14,  1073.15(a)(2),  1073.16, 

1073.30(a)(3),  1073.40,  1073.41(b)  (2). 
and  (3),  and  (c),  1073.42(d)  (2)  (vi), 
1073.44(a),  1073.50  (b)  and  (c),  1073.61, 
1073.71(a)  (2)  (ii),  1073.75(b),  1073.76 

(a)  (4)  and  (b)  (2)  (i)  and  (ii) ,  and  new 
55  1073.110  through  1073.122  are  added. 


PART  1090—  MILK  IN  CHATTANOOGA, 
TENNESSEE,  MARKETING  AREA 

Sections  1090.7,  1090.12(b)  (2),  1090.14, 
1090.15(a)(2),  1090.16,  1090.30(a)(3), 

1090.40,  1090.41(b)(3)  and  (c),  1090.42 

(d)  (2)  (vi),  1090.44(a),  1090.50(b), 

1090.76(b)(2)  (i)  and  (ii). 

PART  1094— MILK  IN  NEW  ORLEANS, 
LOUISIANA,  MARKETING  AREA 

Sections  1094.7,  1094.12(b)  (2),  1094.14, 
1094.15(a)(2),  1094.16,  1094.30(a)(3), 

1094.40,  1094.41(b)  (2),  and  (3),  and 

(C),  1094.42(d)  (2)  (vi).  1094.44(a), 

1094.50(b)  and  (c),  1094.76<b)  (2)  (i) 
and  (ii). 

PART  1096— MILK  IN  NORTHERN 
LOUISIANA  MARKETING  AREA 

Sections  1096.7,  1096.12(b)  (2),  1096.14, 
1096.15(a)(2),  1096.16,  1096.30(a)(3), 

1096.40,  1096.41(b)  (2),  and  (3),  and 

(c),  1096.42(d)  (2)  (vi),  1096.44(a), 

1096.50  (b)  and  (c),  1096.76(b)(2)  (i) 
and  (ii). 

PART  1097— MILK  IN  MEMPHIS, 
TENNESSEE,  MARKETING  AREA 

The  Index  and  §§  1097.7,  1097.12(b) 
(2),  1097.14,  1097.15(a)(2),  1097.16, 

1097.30(a)(3),  1097.40,  1097.41(b)  (2). 


and  (3),  and  (c),  1097.42(d)  (2)  (vi) , 
1097.44(a),  1097.50(b),  1097.61,  and  new 
55  1097.110  through  1097.122  are  added. 

PART  1098— MILK  IN  NASHVILLE, 
TENNESSEE,  MARKETING  AREA 

Sections  1098.7,  1098.12(b)  (2),  1098.14. 
1098.15(a)(2),  1098.16,  1098.30(a)(3), 

1098.40,  1098.41(b)  (2),  and  (3).  and  (c). 

1098.42(d)  (2)  (vi),  1098.44(a).  1098.50 

(b) ,  1098.76(b)(2)  (i)  and  (ii). 

PART  1102— MILK  IN  FORT  SMITH, 
ARKANSAS,  MARKETING  AREA 

The  Index  and  §§  1102.7,  1102.12(b) 
(2),  1102.14,  1102.15(a)(2),  1102.16, 

1102.30(a)(3),  1102.40,  1102.41(b)(3) 

and  (c),  1102.42(d)  (2)  (vi),  1102.44(a), 
1102.50(b),  1102.61,  and  new  55  1102.110 
through  1102.123  are  added. 

PART  1108— MILK  IN  CENTRAL 
ARKANSAS  MARKETING  AREA 

The  Index  and  S§  1108.12(b)(2),  1108.- 
14,  1108.15(a)  (2) ,  1108.16,  1108.30(a)  (3) , 

1108.40,  1108.41(b),  (2)  and  (3),  and 

(c) ,  1108.42(d)  (2)  (vi),  1108.44(a).  1108.- 
50(b),  1108.52(a),  1108.61,  1108.71(a)(2) 
(ii),  1108.75,  1108.76(a)(4)  and  (b)(2) 
(i)  and  (ii),  and  new  5§  1108.110  through 
1108.122  are  added. 


PART  1007— MILK  IN  GEORGIA 
MARKETING  AREA 

Subpart — Order  Regulating  Handling 

General  Provisions 

Sec. 

1007.1  General  provisions. 

Definitions 

1007.2  Georgia  marketing  area. 

1007.3  Route  disposition. 

1007.4  J  Reserved  | 

1007.6  Distributing  plant. 

1007.6  Supply  plant. 

1007.7  Pool  plant. 

1007.8  Nonpool  plant. 

1007.9  Handler. 

1007.10  Producer-handler. 

1007.11  (Reserved] 

1007.12  Producer. 

1007.13  Producer  milk. 

1007.14  Other  source  milk. 

1007.15  Fluid  milk  product. 

1007.16  Fluid  cream  product. 

1007.17  Filled  milk. 

1007.18  Cooperative  association. 

1007.19  Reload  point. 

Handler  Reports 

1007.30  Reports  of  receipts  and  utilization. 

1007.31  Payroll  reports. 

1007.32  Other  reports. 

Classification  of  Milk 

1007.40  Classes  of  utilization. 

1007.41  Shrinkage. 

1007.42  Classification  of  transfers  and  di¬ 

versions. 

1007.43  General  classification  rules. 

1007.44  Classification  of  producer  milk. 
1007.46  Market  administrator’s  reports  and 

announcements  concerning  clas¬ 
sification. 

Class  Prices 

1007.60  Class  prices. 

1007.61  Basic  formula  price. 

1007.62  Plant  location  adjustments  for 

handlers. 

1007.53  Announcement  of  class  prices. 
1007.64  Equivalent  price. 
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Uniform  Prices 

Sec. 

1007.60  Handler’s  value  of  milk  for  comput¬ 

ing  uniform  prices. 

1007.61  Computation  of  uniform  prices  for 

base  milk  and  excess  milk. 

1007.62  Announcement  of  uniform  prices 

and  butterfat  differential. 

Payments  for  Milk 

1007.70  Producer -settlement  fund. 

1007.71  Payments  to  the  producer-settle¬ 

ment  fund. 

1007.72  Payments  from  the  producer -settle¬ 

ment  fund. 

1007.73  Payments  to  producers  and  to  co¬ 

operative  associations. 

1007.74  Butterfat  differential. 

1007.76  Plant  location  adjustments  for 
producers  and  on  nonpool  milk. 

1007.76  Payments  by  handler  operating  a 

partially  regulated  distributing 
plant. 

1007.77  Adjustment  of  accounts. 

1007.78  Charges  on  overdue  accounts. 

Administrative  Assessment  and  Marketing 
Service  Deduction 

1007.85  Assessment  for  order  administra¬ 

tion. 

1007.86  Deduction  for  marketing  services. 

Class  I  Base  Plan 

1007.90  Definition  of  terms  relating  to  the 

Class  I  base  plan. 

1007.91  Computation  of  production  history 

base. 

1007.92  Updating  of  production  history 

bases. 

1007.93  New  producers. 

1007.94  Computation  of  Class  I  base  or  base 

milk  for  each  producer. 

1007.95  Transfer  of  bases. 

1007.96  Miscellaneous  base  rules. 

1007.97  Hardship  provisions. 

Authority:  The  provisions  of  this  Part 

1007  Issued  under  secs.  1-19,  48  Stat.  31.  as 
amended  (7  U.S.C.  601-674) . 

General  Provisions 

§  1007.1  General  provisions. 

The  terms,  definitions,  and  provisions 
in  Part  1000  of  this  chapter  are  hereby 
incorporated  by  reference  and  made  a 
part  of  this  order. 

Definitions 

§  1007.2  Georgia  marketing  area. 

The  “Georgia  marketing  area”,  herein¬ 
after  called  the  “marketing  area”,  means 
all  the  territory.  Including  all  waterfront 
facilities  connected  therewith,  geographi¬ 
cally  within  the  boundaries  of  the  State 
of  Georgia  except  the  counties  of  Ca¬ 
toosa,  Chattooga,  Dade,  Fannin,  Mur¬ 
ray,  Rabun,  Walker,  and  Whitfield.  The 
marketing  area  shall  include  all  territory 
that  is  occupied  by  government  (munic¬ 
ipal,  State,  or  Federal)  reservations,  in¬ 
stallations,  institutions,  or  other  similar 
establishments  if  any  part  of  such  ter¬ 
ritory  is  within  the  designated  geograph¬ 
ical  limits  of  the  marketing  area. 

§  1007.3  Route  disposition. 

“Route  disposition”  means  a  delivery 
to  a  retail  or  wholesale  outlet  (except  to 
a  plant)  either  direct  or  through  any 
distribution  facility  (including  disposi¬ 
tion  from  a  plant  store,  vendor  or  vend¬ 
ing  machine)  of  a  fluid  milk  product 
classified  as  Class  I  milk. 
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§  1007.4  [Reserved] 

§  1007.5  Distributing  plant. 

“Distributing  plant”  means  a  plant  in 
which  milk  approved  by  a  duly  consti¬ 
tuted  health  authority  for  fluid  consump¬ 
tion  or  filled  milk  is  processed  or  pack¬ 
aged  and  which  has  route  disposition  in 
the  marketing  area  during  the  month. 

§  1007.6  Supply  plant. 

“Supply  plant”  means  a  plant  from 
which  a  fluid  milk  product  acceptable  to 
a  duly  constituted  health  authority  for 
fluid  consumption  or  filled  milk  is 
shipped  during  the  month  to  a  pool  plant. 

§  1007.7  Pool  plunt. 

Except  as  provided  in  paragraph  (d) 
of  this  section,  “pool  plant”  means: 

(a)  A  distributing  plant  that  has  route 
disposition,  except  filled  milk,  during  the 
month  of  not  less  than  50  percent  of  the 
fluid  milk  products,  except  filled  milk, 
approved  by  a  duly  constituted  health 
authority  for  fluid  consumption  that  are 
physically  received  at  such  plant  or  di¬ 
verted  as  producer  milk  to  a  nonpool 
plant  pursuant  to  §  1007.13  and  that  has 
route  disposition,  except  filled  milk,  in 
the  marketing  area  during  the  month  of 
not  less  than  15  percent  of  it  total  Class 
I  disposition,  except  filled  milk,  during 
the  month. 

(b)  A  supply  plant  from  which  not  less 
than  50  percent  of  the  total  quantity  of 
milk  approved  by  a  duly  constituted 
health  authority  for  fluid  consumption 
that  is  physically  received  from  dairy 
farmers  at  such  plant  or  diverted  as  pro¬ 
ducer  milk  to  a  nonpool  plant  pursuant 
to  §  1007.13  during  the  month  is  shipped 
as  fluid  milk  products,  except  filled  milk, 
to  pool  plants  pursuant  to  paragraph  (a) 
of  this  section.  A  plant  that  was  a  pool 
plant  pursuant  to  this  paragraph  in  each 
of  the  immediately  preceding  months  of 
August  through  February  shall  be  a  pool 
plant  for  the  months  of  March  through 
July  unless  the  milk  received  at  the  plant 
does  not  continue  to  meet  the  require¬ 
ments  of  a  duly  constituted  health  au¬ 
thority  or  a  written  application  is  filed  by 
the  plant  operator  with  the  market  ad¬ 
ministrator  on  or  before  the  first  day  of 
any  such  month  requesting  that  the 
plant  be  designated  as  a  nonpool  plant 
for  such  month  and  each  subsequent 
month  through  July  during  which  it 
would  not  otherwise  qualify  as  a  pool 
plant. 

(c)  For  the  purpose  of  qualifying 
a  supply  plant  under  paragraph  (b) 
of  tliis  section,  a  cooperative  association 
supplying  pool  distributing  plants  dur¬ 
ing  the  month  at  least  two-thirds  of 
the  producer  milk  of  its  members  (in¬ 
cluding  both  milk  delivered  directly 
from  their  farms  and  that  transferred 
from  the  supply  plant (s)  of  the  coopera¬ 
tive)  may  count  (irrespective  of  other  re¬ 
quirements  of  §  1007.9(c) )  as  ship¬ 
ments  from  the  plant  to  pool  distributing 
plants  the  milk  delivered  to  pool  distrib¬ 
uting  plants  under  §  1007.9(c);  in  the 
event  the  cooperative  operates  more  than 
one  supply  plant,  all  such  deliveries  shall 
be  assigned,  for  this  purpose,  to  the 
supply  plant  nearest  Atlanta,  Ga. 
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(d)  The  term  “pool  plant”  shall  not 
apply  to  the  following  plants: 

(1)  A  producer-handler  plant; 

(2)  An  exempt  distributing  plant ;  and 

(3)  A  plant  that  is  fully  subject  to  the 
pricing  and  pooling  provisions  of  an¬ 
other  order  issued  pursuant  to  the  Act. 
unless  such  plant  is  qualified  as  a  pool 
plant  pursuant  to  paragraph  (a)  or  (b) 
of  this  section  and  a  greater  volume 
of  fluid  milk  products,  except  filled  milk, 
is  disposed  of  from  such  plant  in  this 
marketing  area  as  route  disposition  and 
to  pool  plants  qualified  on  the  basis  of 
route  disposition  in  this  marketing  area 
than  is  disposed  of  from  such  plant  in 
the  marketing  area  regulated  pursuant 
to  the  other  order  as  route  disposition 
and  to  plants  qualified  as  fully  regulated 
plants  under  such  other  order  on  the 
basis  of  route  disposition  in  its  mar¬ 
keting  area. 

§  1007.8  Nonpool  plant. 

“Nonpool  plant”  means  a  plant  (except 
a  pool  plant)  which  receives  milk  from 
dairy  farmers  or  is  a  milk  or  filled  milk 
manufacturing,  processing,  or  bottling 
plant.  The  following  categories  of  non¬ 
pool  plants  are  further  defined  as 
follows : 

(a)  “Other  order  plant”  means  a 
plant  that  is  fully  subject  to  the  pricing 
and  pooling  provisions  of  another  order 
issued  pursuant  to  the  Act. 

(b)  “Producer-handler  plant”  means 
a  plant  operated  by  a  producer-handler 
as  defined  in  any  order  (including  this 
part)  issued  pursuant  to  the  Act. 

(c)  “Partially  regulated  distributing 
plant”  means  a  nonpool  plant  that  is  a 
distributing  plant  and  is  not  an  other 
order  plant,  a  producer-handler  plant, 
or  an  exempt  distributing  plant. 

(d)  “Unregulated  supply  plant”  means 
a  nonpool  plant  that  is  a  supply  plant 
and  is  not  an  other  order  plant,  a  pro¬ 
ducer-handler  plant,  or  an  exempt  dis¬ 
tributing  plant. 

(e)  “Exempt  distributing  plant”  means 
a  distributing  plant  operated  by  a  gov¬ 
ernmental  agency. 

§  1007.9  Handler. 

“Handler”  means  : 

(a)  Any  person  in  his  capacity  as  the 
operator  of  one  or  more  pool  plants; 

(b)  Any  cooperative  association  with 
respect  to  producer  milk  which  it  causes 
to  be  diverted  pursuant  to  §  1007.13  for 
the  account  of  such  cooperative  associa¬ 
tion; 

(c)  A  cooperative  association  with  re¬ 
spect  to  milk  of  its  producer-members 
which  is  delivered  from  the  farm  to  the 
pool  plant  of  another  handler  in  a  tank 
truck  owned  and  operated  by  or  under 
contract  to  such  cooperative  association. 
The  milk  for  which  a  cooperative  asso¬ 
ciation  is  the  handler  pursuant  to  this 
paragraph  shall  be  deemed  to  have  been 
received  at  the  location  of  the  pool  plant 
to  which  it  was  delivered: 

(d)  Any  person  in  his  capacity  as  the 
operator  of  a  partially  regulated  distrib¬ 
uting  plant; 

(e)  A  producer-handler;  and 
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(f)  Any  person  In  his  capacity  as  the 
operator  of  an  other  order  plant  that  Is 
either  a  distributing  plant  or  a  supply 

plant. 

§  1007.10  Producer-handler. 

“Producer-handler”  means  any  per¬ 
son  who : 

(a)  Operates  a  dairy  farm  and  a  dis¬ 
tributing  plant; 

(b)  Receives  no  Class  I  milk  from 
sources  other  than  his  own  farm  produc¬ 
tion  and  pool  plants; 

(c)  Disposes  of  no  other  source  milk 
as  Class  I  milk; 

(d)  Provides  proof  satisfactory  to  the 
market  administrator  that  the  care  and 
management  of  the  dairy  animals  and 
other  resources  necessary  to  produce  all 
Class  I  milk  handled  (excluding  receipts 
from  pool  plants)  and  the  operation  of 
the  processing  and  packaging  business 
are  his  personal  enterprise  and  risk;  and 

(e)  If  such  person  had  been  a  pro¬ 
ducer  to  whom  a  Class  I  base  had  been 
assigned  pursuant  to  §  1007.94,  has  for¬ 
feited  such  Class  I  base  in  accordance 
with  the  requirement  of  5  1007.96(c). 

§  1007.11  [Reserved] 

§  1007.12  Producer. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  “producer”  means  any 
person  who  produces  milk  in  compliance 
with  the  inspection  requirements  of  a 
duly  constituted  health  authority,  which 
milk  is  physically  received  at  a  pool  plant 
or  diverted  pursuant  to  §  1007.13. 

(b)  “Producer”  shall  not  include : 

(1)  A  producer-handler  as  defined  in 
any  order  (including  this  part)  issued 
pursuant  to  the  Act  or  the  operator  of 
an  exempt  distributing  plant; 

(2)  Any  person  with  respect  to  milk 
produced  by  him  which  is  diverted  to  a 
pool  plant  from  an  other  order  plant  if 
the  other  order  designates  such  person 
as  a  producer  under  that  order  and  such 
milk  is  allocated  to  Class  II  or  Class  in 
utilization  pursuant  to  §  1007.44(a)  (8) 
(iii)  and  the  corresponding  step  of 
§  1007.44(b);  and 

(3)  Any  person  with  respect  to  milk 
produced  by  him  which  is  diverted  from 
a  pool  plant  to  an  other  order  plant  if 
the  other  order  designates  such  person 
as  a  producer  under  that  order  with  re¬ 
spect  to  such  milk. 

§  1007.13  Producer  milk. 

"Producer  milk”  means  the  skim  milk 
and  butterfat  contained  in  milk  of  a 
producer  that  is: 

(a)  Received  at  a  pool  plant  directly 
from  such  producer  or  from  a  handler 
described  in  §  1007.9(c) :  Provided,  That 
if  the  milk  received  at  a  pool  plant  from 
a  handler  described  in  §  1007.9(c)  is  pur¬ 
chased  on  a  basis  other  than  farm 
weights  as  determined  by  farm  bulk  tank 
calibration  and  butterfat  tests  deter¬ 
mined  from  farm  bulk  tank  samples,  the 
volume  by  which  the  farm  weights  and 
butterfat  as  determined  from  the  farm 
bulk  tank  samples  of  such  milk  exceed 
the  weights  and  butterfat  on  which  the 
pool  plant’s  purchases  are  based  shall  be 


producer  milk  received  by  the  handler 
pursuant  to  §  1007.9(c)  at  the  location 
of  the  pool  plant;  or 

(b)  Diverted  from  a  pool  plant  to  a 
nonpool  plant  that  is  not  a  producer- 
handler  plant,  subject  to  the  following 
conditions: 

(1)  Such  milk  shall  be  deemed  to  have 
been  received  by  the  diverting  handler 
at  the  plant  to  which  diverted; 

(2)  Not  less  than  10  days’  production 
of  the  producer  whose  milk  is  diverted 
is  physically  received  at  a  pool  plant; 

(3)  To  the  extent  that  it  would  result 
in  nonpool  plant  status  for  the  pool 
plant  from  which  diverted,  milk  diverted 
for  the  account  of  a  cooperative  asso¬ 
ciation  from  the  pool  plant  of  another 
handler  shall  not  be  producer  milk; 

(4)  A  cooperative  association  may  di¬ 
vert  for  its  account  only  the  milk  of 
member  producers:  Provided,  That  the 
total  quantity  of  milk  so  diverted  that 
exceeds  25  percent  of  the  milk  physically 
received  from  member  producers  at  all 
pool  plants  during  the  month  shall  not 
be  producer  milk; 

(5)  The  operator  of  a  pool  plant  other 
than  a  cooperative  association  may  di¬ 
vert  for  his  account  only  the  milk  of 
producers  who  are  not  members  of  a 
cooperative  association:  Provided,  That 
the  total  quantity  of  milk  so  diverted 
that  exceeds  25  percent  of  the  milk 
physically  received  at  such  plant  during 
the  month  from  producers  who  are  not 
members  of  a  cooperative  association 
shall  not  be  producer  milk;  and 

(6)  The  diverting  handler  shall  desig¬ 
nate  the  dairy  farmers  whose  milk  is 
not  producer  milk  pursuant  to  para¬ 
graph  (b)  (4)  and  (5)  of  this  section. 
If  the  handler  fails  to  make  such  desig¬ 
nation,  no  milk  diverted  by  him  shall  be 
producer  milk. 

§  1007.14  Other  source  milk. 

“Other  source  milk”  means  all  skim 
milk  and  butterfat  contained  in  or  repre¬ 
sented  by: 

(a)  Receipts  of  fluid  milk  products  and 
bulk  products  specified  in  S  1007.40(b) 
(1)  from  any  source  other  than  pro¬ 
ducers.  handlers  described  In  8  1007.9 
(c),  pool  plants,  or  inventory  at  the 
beginning  of  the  month; 

(b)  Receipts  in  packaged  form  from 
other  plants  of  products  specified  in 
8  1007.40(b)(1); 

(c)  Products  (other  than  fluid  milk 
products,  products  specified  in  8  1007.40 
(b)(1),  and  products  produced  at  the 
plant  during  the  some  month)  from  any 
source  which  are  reprocessed,  con¬ 
verted  Into,  or  combined  with  another 
product  in  the  plant  during  the  month; 
and 

(d)  Receipts  of  any  milk  product 
(other  than  a  fluid  milk  product  or  a 
product  specified  in  §  1007.40(b)  (1) )  for 
which  the  handler  fails  to  establish  a 
disposition. 

§  1007.15  Fluid  milk  product. 

(a)  Except  as  provided  in  paragraph 
Cb)  of  this  section,  “fluid  milk  product” 
means  any  of  the  following  products  In 
fluid  or  frozen  form: 


(1)  Milk,  skim  milk,  lowfat  milk,  milk 
drinks,  buttermilk,  filled  milk,  and  milk¬ 
shake  and  ice  milk  mixes  containing  less 
than  20  percent  total  solids,  including 
any  such  products  that  are  flavored,  cul¬ 
tured,  modified  with  added  nonfat  milk 
solids,  concentrated  (if  in  a  consumer- 
type  package),  or  reconstituted;  and 

(2)  Any  milk  product  not  specified  in 
paragraph  (a)  (1)  of  this  section  or  in 
§  1007.40  (b)  or  (c)(1)  (i)  through  (iv) 
if  it  contains  by  weight  at  least  80  per¬ 
cent  water  and  6.5  percent  nonfat  milk 
solids  and  less  than  9  percent  butterfat 
and  20  percent  total  solids. 

(b)  The  term  “fluid  milk  product” 
shall  not  include: 

(1)  Evaporated  or  condensed  milk 
(plain  or  sweetened) ,  evaporated  or  con¬ 
densed  skim  milk  (plain  or  sweetened), 
formulas  especially  prepared  for  infant 
feeding  or  dietary  use  that  are  packaged 
in  hermetically  sealed  glass  or  all-metal 
containers,  any  product  that  contains  by 
weight  less  than  6.5  percent  nonfat  milk 
solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of 
the  quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

§  1007.16  Fluid  cream  product. 

“Fluid  cream  product”  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  sour  cream,  or  a  mixture  (in¬ 
cluding  a  cultured  mixture)  of  cream 
and  milk  or  skim  milk  containing  9  per¬ 
cent  or  more  butterfat,  with  or  without 
the  addition  of  other  ingredients. 

§  1007.17  Filled  milk. 

“Filled  milk”  means  any  combination 
of  nonmilk  fat  (or  oil)  with  skim  milk 
(whether  fresh,  cultured,  reconstituted, 
or  modified  by  the  addition  of  nonfat 
milk  solids),  with  or  without  milkfat,  so 
that  the  product  (including  stabilizers, 
emulsifiers,  or  flavoring)  resembles  milk 
or  any  other  fluid  milk  product,  and  con¬ 
tains  less  than  6  percent  nonmilk  fat  (or 
oil). 

§1007.18  Co«|ht»iSv(>  ialioii. 

“Cooperative  association”  means  any 
cooperative  marketing  association  of 
producers  which  the  Secretary  deter¬ 
mines  after  application  by  tire  associa¬ 
tion: 

(a)  To  be  qualified  under  the  provi¬ 
sions  of  the  Act  of  Congress  of  February 
18,  1922,  as  amended,  knowm  as  the 
“Capper-Volstead  Act”;  and 

(b)  To  have  full  authority  in  the  sale 
of  milk  of  its  members  and  be  engaged  in 
making  collective  sales  of,  or  marketing 
milk  or  milk  products  for,  its  members. 

§  1007.19  Reload  point. 

“Reload  point”  means  a  location  at 
which  milk  moved  from  a  farm  in  a 
tank  truck  is  transferred  to  another  tank 
truck  and  commingled  with  other  milk 
before  entering  a  plant.  A  reload  point 
shall  not  be  considered  a  plant  except 
that  a  reload  operation  on  the  premises 
of  a  plant  shall  be  considered  a  part  of 
the  plant  operation. 
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Handler  Reports 

§  1007.30  Reports  of  receipts  and  ntili- 
ration. 

On  or  before  the  seventh  day  after  the 
end  of  each  month,  each  handler  shall 
report  for  such  month  to  the  market  ad¬ 
ministrator,  in  the  detail  and  on  the 
forms  prescribed  by  the  market  adminis¬ 
trator,  as  follows: 

(a)  Each  handler,  with  respect  to  each 
of  his  pool  plants,  shall  report  the  quan¬ 
tities  of  skim  milk  and  butterfat  con¬ 
tained  in  or  represented  by : 

(1)  Receipts  of  producer  milk,  includ¬ 
ing  producer  milk  diverted  by  the  handler 
from  the  pool  plant  to  other  plants; 

(2)  Receipts  of  milk  from  handlers  de¬ 
scribed  in  §  1007.9(c) ; 

(3)  Receipts  of  fluid  milk  products 
and  bulk  fluid  cream  products  from  other 
pool  plants; 

(4)  Receipts  of  other  source  milk; 

(5)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  products  specified  in  S  1007.40(b) 

(1);  and 

(6)  The  utilization  or  disposition  of  all 
milk,  filled  milk,  and  milk  products  re¬ 
quired  to  be  reported  pursuant  to  this 
paragraph. 

( b )  Each  handler  operating  a  partially 
regulated  distributing  plant  shall  report 
with  respect  to  such  plant  in  the  same 
manner  as  prescribed  for  reports  re¬ 
quired  by  paragraph  (a)  of  this  section. 
Receipts  of  milk  that  would  have  been 
producer  milk  if  the  plant  had  been  fully 
regulated  shall  be  reported  in  lieu  of 
producer  milk.  Such  report  shall  show 
also  the  quantity  of  any  reconstituted 
skim  milk  in  route  disposition  in  the 
marketing  area. 

(c)  Each  handler  described  in  §  1007.9 
(b)  and  (c)  shall  report: 

(1)  The  quantities  of  all  skim  milk 
and  butterfat  contained  in  receipts  of 
milk  from  producers;  and 

(2)  The  utilization  or  disposition  of 
all  such  receipts. 

(d)  Each  handler  not  specified  in  par¬ 
agraphs  (a)  through  (c)  of  this  section 
shall  report  with  respect  to  his  receipts 
and  utilization  of  milk,  filled  milk,  and 
milk  products  in  such  manner  as  the 
market  administrator  may  prescribe 

§  1007.31  Payroll  reports. 

(a)  On  or  before  the  20th  day  after 
the  end  of  each  month,  each  handler 
described  in  §  1007.9  (a),  (b),  and  (c) 
shall  report  to  the  market  administrator 
his  producer  payroll  for  such  month,  in 
the  detail  prescribed  by  the  market  ad¬ 
ministrator,  showing  for  each  producer: 

( 1 )  His  name  and  address ; 

(2)  The  total  pounds  of  milk  received 
from  such  producer; 

(3)  The  average  butterfat  content  of 
such  milk;  and 

(4)  The  price  per  hundredweight, 
the  gross  amount  due,  the  amount  and 
nature  of  any  deductions,  and  the  net 
amount  paid. 

-  (b)  Each  handler  operating  a  par¬ 

tially  regulated  distributing  plant  who 
elects  to  make  payment  pursuant  to 
§  1007.76(b)  shall  report  for  each  dairy 
farmer  who  would  have  been  a  producer 


If  the  plant  had  been  fully  regulated  in 
the  same  manner  as  prescribed  for  re¬ 
ports  required  by  paragraph  (a)  of  this 
section. 

§  1007.32  Other  reports. 

(a)  Each  handler  described  in  §  1007.- 
9  (a),  (b),  and  (c)  shall  report  to  the 
market  administrator  on  or  before  the 
seventh  day  after  the  end  of  the  month: 

(1)  The  total  pounds  of  base  milk  and 
the  total  pounds  of  excess  milk ;  and 

(2)  The  days  for  which  milk  was  re¬ 
ceived  from  each  producer. 

(b>  In  addition  to  the  reports  required 
pursuant  to  paragraph  (a)  of  this  sec¬ 
tion  and  §§  1007.30  and  1007.31,  each 
handler  shall  report  such  other  infor¬ 
mation  as  the  market  administrator 
deems  necessary  to  verify  or  establish 
such  handler’s  obligation  under  the 
order. 

Classification  of  Milk 
§  1007.40  Classes  of  utilization. 

Except  as  provided  in  §  1007.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1007.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise  pro¬ 
vided  in  paragraphs  (b)  and  (c)  of  this 
section ;  and 

(2)  Not  specifically  accounted  for  as 
Class  H  or  Class  ni  milk. 

(b)  Class  II  milk.  Class  n  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product,  eggnog,  yogurt,  and  any 
product  containing  6  percent  or  more 
nonmilk  fat  (or  oil)  that  resembles  a 
fluid  cream  product,  eggnog,  or  yogurt, 
except  as  otherwise  provided  in  para¬ 
graph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)  (1)  of  this  section; 

(3)  In  bulk  fluild  milk  products  and 
bulk  fluid  cream  products  disposed  of  to 
any  commercial  food  processing  estab¬ 
lishment  (other  than  a  milk  or  filled  milk 
plant)  at  which  food  products  (other 
than  milk  products  and  filled  milk)  are 
processed  and  from  which  there  is  no 
disposition  of  fluid  milk  products  or  fluid 
cream  products  other  than  those  received 
in  consumer-type  packages ;  and 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  low  fat  cottage 
cheese,  and  dry  curd  cottage  cheese; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases)  containing  20  percent  or  more 
total  solids,  frozen  desserts,  and  frozen 
dessert  mixes; 

(iii)  Any  concentrated  milk  product  in 
bulk,  fluid  form; 

(iv)  Plastic  cream,  frozen  cream,  and 
anhydrous  milkfat; 

(v)  Custards,  puddings,  and  pancake 
mixes;  and 

(vi)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed  glass  or 
all-metal  containers. 

(c)  Class  III  milk.  Class  HI  milk  shall 
be  all  skim  milk  and  butterfat: 


( 1 )  Used  to  produce : 

(1)  Cheese  (other  than  cottage  cheese, 
low  fat  cottage  cheese,  and  dry  curd  cot¬ 
tage  cheese) ; 

(ii)  Butter; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a  con¬ 
sumer-type  package;  and 

(v)  Any  product  not  otherwise  speci¬ 
fied  in  this  section; 

(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulk  or 
packaged  form  and  products  specified 
in  paragraph  (b)(1)  of  this  section  in 
bulk  form; 

(3)  In  fluid  milk  products  and  prod¬ 
ucts  specified  in  paragraph  (b)(1)  of 
this  section  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products  and  prod¬ 
ucts  specified  in  paragraph  (b)(1)  of 
this  section  that  are  dumped  by  a  han¬ 
dler  if  the  market  administrator  is  noti¬ 
fied  of  such  dumping  in  advance  and  is 
given  the  opportunity  to  verify  such 
disposition; 

(5)  In  skim  milk  in  any  modified  fluid 
milk  product  that  is  in  excess  of  the 
quantity  of  skim  milk  in  such  product 
that  was  included  within  the  fluid  milk 
product  definition  pursuant  to  §  1007.15; 
and 

(6)  In  shrinkage  assigned  pursuant  to 
§  1007.41(a)  to  the  receipts  specified  in 
§  1007.41(a)(2)  and  in  shrinkage  speci¬ 
fied  in  §  1007.41  (b)  and  (c). 

§  1007.41  Shrinkage. 

For  purposes  of  classifying  all  skim 
milk  and  butterfat  to  be  reported  by  a 
handler  pursuant  to  §  1007.30,  the  mar¬ 
ket  administrator  shall  determine  the 
following: 

(a)  The  pro  rata  assignment  of  shrink¬ 
age  of  skim  milk  and  butterfat,  respec¬ 
tively,  at  each  pool  plant  to  the  respec¬ 
tive  quantities  of  skim  milk  and 
butterfat: 

(1)  In  the  receipts  specified  in  para¬ 
graph  (b)  (1)  through  (6)  of  this  sec¬ 
tion  on  which  shrinkage  is  allowed  pur¬ 
suant  to  such  paragraph;  and 

(2)  In  other  source  milk  not  specified 
in  paragraph  (b)  (1)  through  (6)  of  this 
section  which  was  received  in  the  form  of 
a  bulk  fluid  milk  product; 

(b)  The  shrinkage  of  skim  milk  and 
butterfat,  respectively,  assigned  pursuant 
to  paragraph  (a)  of  this  section  to  the 
receipts  specified  in  paragraph  (a)(1)  of 
this  section  that  is  not  in  excess  of: 

(1)  Two  percent  of  the  skim  milk  and 
butterfat,  respectively,  in  producer  milk 
(excluding  milk  diverted  by  the  plant  op¬ 
erator  to  another  plant  and  milk  received 
from  a  handler  described  in  §  1007.9(c) ) ; 

(2)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  milk  re¬ 
ceived  from  a  handler  described  in 
§  1007.9(c),  except  that  if  the  operator 
of  the  plant  to  which  the  milk  is  delivered 
purchases  such  milk  on  the  basis  of 
weights  determined  from  its  measure¬ 
ment  at  the  farm  and  butterfat  tests  de¬ 
termined  from  farm  bulk  tank  samples. 
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the  applicable  percentage  under  this 
subparagraph  shall  be  2  percent; 

< 3>  Plus  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  producer 
milk  diverted  from  such  plant  by  the 
plant  operator  to  another  plant,  except 
that  if  the  operator  of  the  plant  to  which 
the  milk  is  delivered  purchases  such  milk 
on  the  basis  of  weights  determined  from 
its  measurement  at  the  farm  and  butter- 
fat  tests  determined  from  farm  bulk 
tank  samples,  the  applicable  percentage 
under  this  subparagraph  shall  be  zero; 

<4*  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  pool  plants; 

<5)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer 
from  other  order  plants,  excluding  the 
quantity  for  which  Class  II  or  Class  III 
classification  is  requested  by  the  opera¬ 
tors  of  both  plants; 

(6)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  from  unregulated 
supply  plants,  excluding  the  quantity  for 
which  Class  II  or  Class  m  classification 
is  requested  by  the  handler;  and 

(7)  Less  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  milk 
transferred  to  other  plants  that  is  not  in 
excess  of  the  respective  amounts  of  skim 
milk  and  butterfat  to  which  percentages 
are  applied  in  paragraph  (b)  (1),  (2), 
<4>,  (5),  and  (6)  of  this  section;  and 

(c)  The  quantity  of  skim  milk  and 
butterfat,  respectively,  in  shrinkage  of 
milk  from  producers  for  which  a  coopera¬ 
tive  association  is  the  handler  pursuant 
to  §1007.9  (b)  or  (c),  but  not  in  excess  of 
0.5  percent  of  the  skim  milk  and  butter¬ 
fat,  respectively,  in  such  milk.  If  the 
operator  of  the  plant  to  which  the  milk  is 
delivered  purchases  such  milk  on  the 
basis  of  weights  determined  from  its 
measurement  at  the  farm  and  butterfat 
tests  determined  from  farm  bulk  tank 
samples,  the  applicable  percentage  under 
this  paragraph  for  the  cooperative  as¬ 
sociation  shall  be  zero. 

§  1007.42  Classification  of  transfers  and 
diversions. 

(a)  Transfers  to  pool  plants.  Skim  milk 
or  butterfat  transferred  in  the  form  of 
a  fluid  milk  product  or  a  bulk  fluid  cream 
product  from  a  pool  plant  to  another 
pool  plant  shall  be  classified  as  Class  I 
milk  unless  the  operators  of  both  plants 
request  the  same  classification  in  an¬ 
other  class.  In  either  case,  the  classifica¬ 
tion  of  such  transfers  shall  be  subject  to 
the  following  conditions: 

1 1  )  The  skim  milk  or  butterfat  clas¬ 
sified  in  each  class  shall  be  limited  to 
the  amount  of  skim  milk  and  butterfat, 
respectively,  remaining  in  such  class  at 
the  transferee-plant  after  the  computa¬ 
tions  pursuant  to  §  1007.44(a)  (12)  and 
the  corresponding  step  of  §  1007.44(b) ; 

<2>  If  the  transferor-plant  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1007.44(a)(7) 
or  the  corresponding  step  of  §  1007.44(b) , 
the  skim  milk  or  butterfat  so  transferred 
shall  be  classified  so  as  to  allocate  the 


least  possible  Class  I  utilization  to  such 
other  source  milk;  and 

(3)  If  the  transferor-handler  received 
during  the  month  other  source  milk  to  be 
allocated  pursuant  to  §  1007.44(a)  (11) 
or  (12)  or  the  corresponding  steps  of 
§  1007.44(b),  the  skim  milk  or  butterfat 
so  transferred,  up  to  the  total  of  the 
skim  milk  and  butterfat,  respectively,  in 
such  receipts  of  other  source  milk,  shall 
not  be  classified  as  Class  I  milk  to  a 
greater  extent  than  would  be  the  case  if 
the  other  source  milk  had  been  received 
at  the  transferee-plant. 

(b)  Transfers  and  diversions  to  other 
order  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
product  from  a  pool  plant  to  an  other 
order  plant  shall  be  classified  in  the 
following  manner.  Such  classification 
shall  apply  only  to  the  skim  milk  or  but¬ 
terfat  that  is  in  excess  of  any  receipts 
at  the  pool  plant  from  the  other  order 
plant  of  skim  milk  and  butterfat,  respec¬ 
tively,  in  fluid  milk  products  and  bulk 
fluid  cream  products,  respectively,  that 
are  in  the  same  category  as  described  in 
paragraph  (b)  (1),  (2),  or  (3)  of  this 
section: 

(1)  If  transferred  as  packaged  fluid 
milk  products,  classification  shall  be  in 
the  classes  to  which  allocated  as  a  fluid 
milk  product  under  the  other  order; 

(2)  If  transferred  in  bulk  form,  clas¬ 
sification  shall  be  in  the  classes  to  which 
allocated  under  the  other  order  (includ¬ 
ing  allocation  under  the  conditions  set 
forth  in  paragraph  (b)  (3)  of  this  sec¬ 
tion; 

(3)  If  the  operators  of  both  plants  so 
request  in  their  reports  of  receipts  and 
utilization  filed  with  their  respective 
market  administrators,  transfers  or  di¬ 
versions  in  bulk  form  shall  be  classified 
as  Class  n  or  Class  HI  milk  to  the  extent 
of  such  utilization  available  for  such 
classification  pursuant  to  the  allocation 
provisions  of  the  other  order; 

(4)  If  information  concerning  the 
classes  to  which  such  transfers  or  diver¬ 
sions  were  allocated  under  the  other 
order  is  not  available  to  the  market  ad¬ 
ministrator  for  the  purpose  of  establish¬ 
ing  classification  under  this  paragraph, 
classification  shall  be  as  Class  I,  subject 
to  adjustment  when  such  information  is 
available; 

(5)  For  purposes  of  this  paragraph,  if 
the  other  order  provides  for  a  different 
number  of  classes  of  utilization  than  is 
provided  for  under  this  part,  skim  milk 
or  butterfat  allocated  to  a  class  consist¬ 
ing  primarily  of  fluid  milk  products  shall 
be  classified  as  Class  I  milk,  and  skim 
milk  or  butterfat  allocated  to  the  other 
classes  shall  be  classified  as  Class  III 
milk;  and 

(6)  If  the  form  in  which  any  fluid  milk 
product  that  is  transferred  to  an  other 
order  plant  is  not  defined  as  a  fluid  milk 
product  under  such  other  order,  clas¬ 
sification  under  this  paragraph  shall 
be  in  accordance  with  the  provisions  of 
§  1007.40. 

(c)  Transfers  to  producer-handlers 
and  transfers  and  diversions  to  exempt 
distributing  plants.  Skim  milk  or  butter¬ 


fat  in  the  following  forms  that  is  trans¬ 
ferred  from  a  pool  plant  to  a  producer- 
handler  under  this  or  any  other  Federal 
order  or  transferred  or  diverted  from  a 
pool  plant  to  an  exempt  distributing 
plant  shall  be  classified : 

(1)  As  Class  I  milk,  if  so  moved  in  the 
form  of  a  fluid  milk  product;  and 

(2)  In  accordance  with  the  utilization 
assigned  to  it  by  the  market  administra¬ 
tor,  if  transferred  in  the  form  of  a  bulk 
fluid  cream  product.  For  this  purpose, 
the  transferee’s  utilization  of  skim  milk 
and  butterfat  in  each  class,  in  series  be¬ 
ginning  with  Class  in,  shall  be  assigned 
to  the  extent  possible  to  its  receipts  of 
skim  milk  and  butterfat,  respectively,  in 
bulk  fluid  cream  products,  pro  rata  to 
each  source. 

(d)  Transfers  and  diversions  to  other 
nonpool  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  following 
forms  from  a  pool  plant  to  a  nonpool 
plant  that  is  not  an  other  order  plant, 
an  exempt  distributing  plant,  or  a  pro¬ 
ducer-handler  plant  shall  be  classified: 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  packaged  fluid  milk  prod¬ 
uct;  and 

(2)  As  Class  I  milk,  if  transferred  or 
diverted  in  the  form  of  a  bulk  fluid  milk 
product  or  a  bulk  fluid  cream  product, 
unless  the  following  conditions  apply: 

(i)  If  the  conditions  described  in 
paragraph  (d)  (2)  (i)  (a)  and  (b)  of  this 
section  are  met.  transfers  or  diversions 
in  bulk  form  shall  be  classified  on  the 
basis  of  the  assignment  of  the  nonpool 
plant’s  utilization  to  its  receipts  as  set 
forth  in  paragraph  (d)  (2)  (ii)  through 
(viii)  of  this  section: 

(a)  The  transferor-handler  or  diver¬ 
tor-handler  claims  such  classification  in 
his  report  of  receipts  and  utilization  filed 
pursuant  to  §  1007.30  for  the  month  with¬ 
in  which  such  transaction  occurred;  and 

(b)  The  nonpool  plant  operator  main¬ 
tains  books  and  records  showing  the 
utilization  of  all  skim  milk  and  butterfat 
received  at  such  plant  which  are  made 
available  for  verification  purposes  if  re¬ 
quested  by  the  market  administrator; 

( ii )  Route  disposition  in  the  marketing 
area  of  each  Federal  milk  order  from  the 
nonpool  plant  and  transfers  of  packaged 
fluid  milk  products  from  such  nonpool 
plant  to  plants  fully  regulated  thereunder 
shall  be  assigned  to  the  extent  possible  in 
the  following  sequence: 

(a)  Pro  rata  to  receipts  of  packaged 
fluid  milk  products  at  such  nonpool  plant 
from  pool  plants ; 

(b)  Pro  rata  to  any  remaining  unas¬ 
signed  receipts  of  packaged  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(c)  Pro  rata  to  receipts  of  bulk  fluid 
milk  products  at  such  nonpool  plant  from 
pool  plants;  and 

(d)  Pro  rata  to  any  remaining  unas¬ 
signed  receipts  of  bulk  fluid  milk  prod¬ 
ucts  at  such  nonpool  plant  from  other 
order  plants; 

(iii)  Any  remaining  Class  I  disposition 
of  packaged  fluid  milk  products  from 
the  nonpool  plant  shall  be  assigned  to  the 
extent  possible  pro  rata  to  any  remaining 
un assigned  receipts  of  packaged  fluid 
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milk  products  at  such  nonpool  plant  from 
pool  plants  and  other  order  plants; 

(iv)  Transfers  of  bulk  fluid  milk  prod¬ 
ucts  from  the  nonpool  plant  to  a  plant 
fully  regulated  under  any  Federal  milk 
order,  to  the  extent  that  such  transfers 
to  the  regulated  plant  exceed  receipts  of 
fluid  milk  products  from  such  plant  and 
are  allocated  to  Class  I  at  the  transferee- 
plant,  shall  be  assigned  to  the  extent  pos¬ 
sible  in  the  following  sequence: 

(a)  Pro  rata  to  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from  pool 
plants;  and 

(b)  Pro  rata  to  any  remaining  unas¬ 
signed  receipts  of  fluid  milk  products  at 
such  nonpool  plant  from  other  order 
plants; 

(v)  Any  remaining  unassigned  Class  I 
disposition  from  the  nonpool  plant  shall 
be  assigned  to  the  extent  possible  in  the 
following  sequence: 

(a)  To  such  nonpool  plant’s  receipts 
from  dairy  farmers  who  the  market  ad¬ 
ministrator  determines  constitute  regu¬ 
lar  sources  of  Grade  A  milk  for  such 
nonpool  plant;  and 

(b)  To  such  nonpool  plant's  receipts  of 
Grade  A  milk  from  plants  not  fully  regu¬ 
lated  under  any  Federal  milk  order  which 
the  market  administrator  determines 
constitute  regular  sources  of  Grade  A 
milk  for  such  nonpool  plant; 

(vl)  Any  remaining  unassigned  re¬ 
ceipts  of  bulk  fluid  milk  products  at  the 
nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  HI  utilization, 
and  then  to  Class  n  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream  prod¬ 
ucts  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants, 
to  the  extent  possible  first  to  any  remain¬ 
ing  Class  III  utilization,  then  to  any  re¬ 
maining  Class  II  utilization,  and  then  to 
Class  I  utilization  at  such  nonpool  plant; 
and 

(viii)  In  determining  the  nonpool 
plant's  utilization  for  purposes  of  this 
subparagraph,  any  fluid  milk  products 
and  bulk  fluid  cream  products  trans¬ 
ferred  from  such  nonpool  plant  to  a  plant 
not  fully  regulated  under  any  Federal 
milk  order  shall  be  classified  on  the  basis 
of  the  second  plant’s  utilization  using  the 
same  assignment  priorities  at  the  second 
plant  that  are  set  forth  in  this  subpara¬ 
graph. 

§  1007.43  General  Oration  rule*. 

In  determining  the  classification  of 
producer  milk  pursuant  to  §  1007.44,  the 
following  rules  shall  apply: 

(a)  Each  month  the  market  adminis¬ 
trator  shall  correct  for  mathematical  and 
other  obvious  errors  all  reports  filed  pur¬ 
suant  to  §  1007.30  and  shall  compute 
separately  for  each  pool  plant  and  for 
each  cooperative  association  with  respect 
to  milk  for  which  it  is  the  handler  pursu¬ 
ant  to  }  1007.9  (b)  or  (c)  the  pounds  of 
skim  milk  and  butterfat,  respectively,  in 
each  class  in  accordance  with  §3  1007.40, 
1007.41.  and  1007.42; 


(b)  If  any  of  the  water  contained  in 
the  milk  from  which  a  product  is  made 
is  removed  before  the  product  is  utilized 
or  disposed  of  by  a  handler,  the  pounds 
of  skim  milk  in  such  product  that  are  to 
be  considered  under  this  part  as  used  or 
disposed  of  by  the  handler  shall  be  an 
amount  equivalent  to  the  nonfat  milk 
solids  contained  in  such  product  plus  all 
of  the  water  originally  associated  with 
such  solids ;  and 

(c)  The  classification  of  producer  milk 
for  which  a  cooperative  association  is  the 
handler  pursuant  to  §  1007.9  (b)  or  (c) 
shall  be  determined  separately  from  the 
operations  of  any  pool  plant  operated  by 
such  cooperative  association. 

§  1007.44  Classification  of  producer 
milk. 

For  each  month  the  market  adminis¬ 
trator  shall  determine  the  classification 
of  producer  milk  of  each  handler  de¬ 
scribed  in  §  1007.9(a)  for  each  of  his 
pool  plants  separately  and  of  each 
handler  described  in  S  1007.9  (b)  and  (c) 
by  allocating  the  handler’s  receipts  of 
skim  milk  and  butterfat  to  his  utilisation 
as  follows: 

(a)  Skim  milk  shall  be  allocated  in  the 
following  manner: 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  III  the  pounds  of  skim 
milk  in  shrinkage  specified  in  §  1007.41 
(b); 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
in  receipts  of  packaged  fluid  milk  prod¬ 
ucts  from  an  unregulated  supply  plant 
to  the  extent  that  an  equivalent  amount 
of  skim  milk  disposed  of  to  such  plant 
by  handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and  priced 
as  Class  I  milk  and  is  not  used  as  an  off¬ 
set  for  any  other  payment  obligation 
under  any  order; 

(3)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  fluid  milk  products  re¬ 
ceived  in  packaged  form  from  an  other 
order  plant,  except  that  to  be  subtracted 
pursuant  to  paragraph  (a)  (7)  (vi)  of 
this  section,  as  follows: 

(1)  From  Class  HI  milk,  the  lesser  of 
the  pounds  remaining  or  2  percent  of 
such  receipts;  and 

(ii)  From  Class  I  milk,  the  remainder 
of  such  receipts ; 

(4)  Subtract  from  the  pounds  of  skim 
milk  in  Class  n  the  pounds  of  skim  milk 
in  products  specified  in  §  1007.40(b)(1) 
that  were  received  in  packaged  form  from 
other  plants,  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II; 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  products  specified 
in  1  1007.40(b)(1)  that  were  in  inven¬ 
tory  at  the  beginning  of  the  month  in 
packaged  form,  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining,  in  Class 
II.  This  subparagraph  shall  apply  only 
if  the  pool  plant  was  subject  to  the  pro¬ 
visions  of  this  subparagraph  or  compar¬ 
able  provisions  of  another  Federal  milk 
order  in  the  immediately  preceding 
month; 


(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds. of  skim  milk  in  other  source  milk 
(except  that  received  in  the  form  of  a 
fluid  milk  product  or  a  fluid  cream  prod¬ 
uct)  that  is  used  to  produce,  or  added  to, 
any  product  specified  in  §  1007.40<b>, 
but  not  in  excess  of  the  pounds  of  skim 
milk  remaining  in  Class  II; 

(7)  Subtract  in  the  order  specified  be¬ 
low  from  the  pounds  of  skim  milk  re¬ 
maining  in  each  class,  in  series  beginning 
with  Class  HI,  the  pounds  of  skim  milk 
in  each  of  the  following: 

(i)  Other  source  milk  (except  that  re¬ 
ceived  in  the  form  of  a  fluid  milk  prod¬ 
uct)  and,  if  paragraph  (a)  (5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1007.40(b)  (1)  that  was  not 
subtracted  pursuant  to  paragraph  (a> 
(4),  (5),  and  (6)  of  this  section; 

(ii)  Receipts  of  fluid  milk  products 
(except  filled  milk)  for  which  Grade  A 
certification  is  not  established ; 

(iii)  Receipts  of  fluid  milk  products 
from  unidentified  sources; 

(iv)  Receipts  of  fluid  milk  products 
from  a  producer-handler  as  defined 
under  this  or  any  other  Federal  milk 
order  and  from  an  exempt  distributing 
plant; 

(v)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  unregulated 
supply  plant  that  were  not  subtracted 
pursuant  to  paragraph  (a)  (2)  of  this 
section;  and 

(vi)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  other  order 
plant  that  is  regulated  under  any  Fed¬ 
eral  milk  order  providing  for  individual- 
handler  pooling,  to  the  extent  that  re¬ 
constituted  skim  milk  is  allocated  to 
Class  I  at  the  transferor-plant; 

(8)  Subtract  in  the  order  specified  be¬ 
low  from  the  pounds  of  skim  milk  re¬ 
maining  in  Class  n  and  Class  ITT,  in 
sequence  beginning  with  Class  HI: 

(i)  The  pounds  of  skim  milk  in  re¬ 
ceipts  of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraph  (a) 
(2)  and  (7)  (v)  of  this  section  for 
which  the  handler  requests  a  classifica¬ 
tion  other  than  Class  I,  but  not  in  excess 
of  the  pounds  of  skim  milk  remaining  in 
Class  n  and  Class  III  combined; 

(ii)  The  pounds  of  skim  milk  in  re¬ 
ceipts  of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraph  (a> 
(2),  (7)  (v) ,  and  (8)  (i)  of  this  section 
which  are  in  excess  of  the  pounds  of 
skim  milk  determined  pursuant  to  para¬ 
graph  (a)  (8)  (ii)'(a)  through  (c)  of  this 
section.  Should  the  pounds  of  skim  milk 
to  be  subtracted  from  Class  n  and  Class 
III  combined  exceed  the  pounds  of  skim 
milk  remaining  in  such  classes,  the 
pounds  of  skim  milk  in  Class  II  and  Class 
in  shall  be  increased  (increasing  Class 
m  first  to  the  extent  permitted  by  the 
handler’s  total  Class  in  utilization  at  his 
other  pool  plants)  by  an  amount  equal  to 
such  quantity  to  be  subtracted  and  the 
pounds  of  skim  milk  in  Class  I  shall  be 
decreased  by  a  like  amount.  In  such  case, 
the  pounds  of  skim  milk  remaining  in 
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each  class  at  this  allocation  step  at  other 
pool  plants  of  the  handler  shall  be  ad¬ 
justed  to  the  extent  possible  in  the  re¬ 
verse  direction  by  a  like  amount.  Such 
adjustment  shall  be  made  at  the  other 
plants  in  sequence  beginning  with  the 
plant  having  the  least  minus  location 
adjustment: 

•  a*  Multiply  by  1.25  the  sum  of  the 
pounds  of  skim  milk  remaining  in  Class 
I  at  this  allocation  step  at  all  pool  plants 
of  the  handler; 

ib)  Subtract  from  the  above  result 
the  sum  of  the  pounds  of  skim  milk  in 
receipts  at  all  pool  plants  of  the  handler 
of  producer  milk,  fluid  milk  products 
from  pool  plants  of  other  handlers,  and 
bulk  fluid  milk  products  from  other  order 
plants  that  were  not  subtracted  pursuant 
to  paragraph  (a)  (7)  (vi)  of  this  section; 
and 

<c>  Multiply  any  plus  quantity  result¬ 
ing  above  by  the  percentage  that  the  re¬ 
ceipts  of  skim  milk  in  fluid  milk  products 
from  unregulated  supply  plants  that  re¬ 
main  at  this  pool  plant  is  of  all  such  re¬ 
ceipts  remaining  at  this  allocation  step 
at  all  pool  plants  of  the  handler;  and 

<  iii  >  The  pounds  of  skim  milk  in  re¬ 
ceipts  of  bulk  fluid  milk  products  from 
an  other  order  plant  that  are  in  excess 
of  bulk  fluid  milk  products  transferred 
or  diverted  to  such  plant  and  that  were 
not  subtracted  pursuant  to  paragraph 

(a)  (7)  (vi*  of  this  section,  if  Class  II  or 
Class  in  classification  is  requested  by  the 
operator  of  the  other  order  plant  and  the 
handler,  but  not  in  excess  of  the  pounds 
of  skim  milk  remaining  in  Class  n  and 
Class  III  combined; 

« 9  *  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  m,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1007.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraph  (a)(5)  and  (7*(i)  of  this 
section; 

<10*  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  in  the  pounds  of  skim 
milk  subtracted  pursuant  to  paragraph 

(a)(1)  of  this  section; 

<11)  Subject  to  the  provisions  of  para¬ 
graph  (a)(ll)(i)  of  this  section,  sub¬ 
tract  from  the  pounds  of  skim  milk  re¬ 
maining  in  each  class  at  the  plant,  pro 
rata  to  the  total  pounds  of  skim  milk  re¬ 
maining  in  Class  I  and  in  Class  II  and 
Class  III  combined  at  this  allocation  step 
at  all  pool  plants  of  the  handler,  with  the 
quantity  prorated  to  Class  II  and  Class 
III  combined  being  subtracted  first  from 
Class  III  and  then  from  Class  II,  the 
pounds  of  skim  milk  in  receipts  of  fluid 
milk  products  from  an  unregulated  sup¬ 
ply  plant  that  were  not  subtracted  pur¬ 
suant  to  paragraph  (a)(2),  (7)(v),  and 
<8*  (i)  and  (ii>  of  this  section  and 
that  were  not  offset  by  transfers  or  di¬ 
versions  of  fluid  milk  products  to  the 
same  unregulated  supply  plant  from 
which  fluid  milk  products  to  be  allocated 
at  this  step  were  received: 

(i)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  any  class  pursuant  to 
this  subparagraph  exceed  the  pounds  of 
skim  milk  remaining  In  such  class,  the 
pounds  of  skim  milk  in  such  class  shall 


be  increased  by  an  amount  equal  to  such 
quantity  to  be  subtracted  and  the  pounds 
of  skim  milk  in  the  other  classes  (begin¬ 
ning  with  the  higher- priced  class)  shall 
be  decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
other  pool  plants  of  the  handler  shall  be 
adjusted  to  the  extent  possible  in  the  re¬ 
verse  direction  by  a  like  amount.  Such 
adjustment  shall  be  made  at  the  other 
plants  in  sequence  beginning  with  the 
plant  having  the  least  minus  location 
adjustment; 

(12)  Subtract  in  the  manner  specified 
below  from  the  pounds  of  skim  milk  re¬ 
maining  in  each  class  the  pounds  of  skim 
milk  in  receipts  of  bulk  fluid  milk  prod¬ 
ucts  from  an  other  plant  that  are  in 
excess  of  bulk  fluid  milk  products  trans¬ 
ferred  or  diverted  to  such  plant  and  that 
were  not  subtracted  pursuant  to  para¬ 
graph  (a)  (7)  (vi)  and  (8)  (iii)  of  this 
section : 

(i)  Subject  to  the  provisions  of  para¬ 
graph  (a)  (12)  (ii)  and  (iii)  of  this  sec¬ 
tion.  such  subtraction  shall  be  pro  rata 
to  the  pounds  of  skim  milk  in  Class  I  and 
in  Class  II  and  Class  III  combined,  with 
the  quantity  prorated  to  Class  II  and 
Class  III  combined  being  subtracted  first 
from  Class  III  and  then  from  Class  n, 
with  respect  to  whichever  of  the  fallowing 
quantities  represents  the  lower  propor¬ 
tion  of  Class  I  milk : 

(a)  Tire  estimated  utilization  of  skim 
milk  of  all  handlers  in  each  class  as  an¬ 
nounced  for  the  month  pursuant  to 
§  1007.45(a);  or 

( b )  The  total  pounds  of  skim  milk  re¬ 
maining  in  each  class  at  this  allocation 
step  at  all  pool  plants  of  the  handler; 

(ii)  Should  the  proration  pursuant  to 
paragraph  ( a)  ( 12 )  (i)  of  this  section  re¬ 
sult  in  the  total  pounds  of  skim  milk  at 
all  pool  plants  of  the  handler  that  are  to 
be  subtracted  at  this  allocation  step  from 
Class  II  and  Class  III  combined  exceeding 
the  pounds  of  skim  milk  remaining  in 
Class  II  and  Class  III  at  all  such  plants, 
the  pounds  of  such  excess  shall  be  sub¬ 
tracted  from  the  pounds  of  skim  milk  re¬ 
maining  in  Class  I  after  such  proration 
at  the  pool  plants  at  which  such  other 
source  milk  was  received;  and 

(iii)  Except  as  provided  in  paragraph 

(a)(12)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph  (a) 
(12)  (i>  or  (ii)  of  this  section 

result  in  a  quantity  of  skim  milk  to  be 
subtracted  from  any  class  that  exceeds 
the  pounds  of  skim  milk  remaining  in 
such  class,  the  pounds  of  skim  milk  in 
such  class  shall  be  increased  by  an 
amount  equal  to  such  quantity  to  be  sub¬ 
tracted  and  the  pounds  of  skim  milk  in 
the  other  classes  (beginning  with  the 
higher-priced  class)  shall  be  decreased 
by  a  like  amount.  In  such  case,  the 
pounds  of  skim  milk  remaining  in  each 
class  at  this  allocation  step  at  other  pool 
plants  of  the  handler  shall  be  adjusted  to 
the  extent  possible  in  the  reverse  direc¬ 
tion  by  a  like  amount.  Such  adjustment 
shall  be  made  at  the  other  plants  in 
sequence  beginning  with  the  plant  hav¬ 
ing  the  least  minus  location  adjustment; 

(13)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 


of  skim  milk  in  receipts  of  fluid  milk 
products  and  bulk  fluid  cream  products 
from  another  pool  plant  according  to  the 
classification  of  such  products  pursuant 
to  §  1007.42(a) ;  and 

(14)  If  the  total  pounds  of  skim  milk 
remaining  in  all  classes  exceed  the 
pounds  of  skim  milk  in  producer  milk, 
subtract  such  excess  from  the  pounds  of 
skim  milk  remaining  in  each  class  in 
series  beginning  with  Class  III.  Any 
amount  so  subtracted  shall  be  known  as 
“overage”; 

(b)  Butterfat  shall  be  allocated  in  ac¬ 
cordance  with  the  procedure  outlined  for 
skim  milk  in  paragraph  (a)  of  this 
section;  and 

(c)  The  quantity  of  producer  milk  in 
each  class  shall  be  the  combined  pounds 
of  skim  milk  and  butterfat  remaining  in 
each  class  after  the  computations  pur¬ 
suant  to  $  1007.44(a)  (14)  and  the  corre¬ 
sponding  step  of  §  1007.44(b). 

§  1007.45  Market  administrator's  re¬ 
ports  and  annoiinrements  eonreriiing 
classification. 

The  market  administrator  shall  make 
the  following  reports  and  announce¬ 
ments  concerning  classification: 

(a)  Whenever  required  for  the  purpose 
of  allocating  receipts  from  other  order 
plants  pursuant  to  §  1007.44(a)  (12)  and 
the  corresponding  step  of  5  1007.44(b), 
estimate  and  publicly  announce  the  uti¬ 
lization  (to  the  nearest  whole  percent¬ 
age)  in  each  class  during  the  month  of 
skim  milk  and  butterfat,  respectively,  in 
producer  milk  of  all  handlers.  Such  esti¬ 
mate  shall  be  based  upon  the  most  cur¬ 
rent  available  data  and  shall  be  final  for 
such  purpose. 

(b>  Report  to  the  market  administra¬ 
tor  of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and  utiliza¬ 
tion  for  the  month  is  received  from  a 
handler  who  has  received  fluid  milk 
products  or  bulk  fluid  cream  products 
from  an  other  order  plant,  the  class  to 
which  such  receipts  are  allocated  pur¬ 
suant  to  §  1007.44  on  the  basis  of  such 
report,  and,  thereafter  any  change  in 
such  allocation  required  to  correct  errors 
disclosed  in  the  verification  of  such 
report. 

(c)  Furnish  to  each  handler  operating 
a  pool  plant  who  has  shipped  fluid  milk 
products  or  bulk  fluid  cream  products 
to  an  other  order  plant  the  class  to  which 
such  shipments  were  allocated  by  the 
market  administrator  of  the  other  order 
on  the  basis  of  the  report  by  the  receiv¬ 
ing  handler,  and,  as  necessary,  any 
changes  in  such  allocation  arising  from 
the  verification  of  such  report. 

(d)  On  or  before  the  12th  day  after 
the  end  of  each  month,  report  to  each 
cooperative  association,  upon  request  by 
such  association,  the  percentage  of  the 
milk  caused  to  be  delivered  by  the  coop¬ 
erative  association  for  its  members  which 
was  utilized  in  each  class  at  each  pool 
plant  receiving  such  milk.  For  the  pur¬ 
pose  of  this  report,  the  milk  so  received 
shall  be  allocated  to  each  class  at  each 
pool  plant  in  the  same  ratio  as  all  pro¬ 
ducer  milk  received  at  such  plant  during 
the  month. 
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Class  Prices 
§  1007.50  Class  prices. 

Subject  to  the  provisions  of  {  1007.52, 
the  class  prices  for  the  month  per  hun¬ 
dredweight  of  milk  containing  3.5  per¬ 
cent  butterfat  shall  be  as  follows: 

(a)  Class  I  price.  The  Class  I  price  shall 
be  the  basic  formula  price  for  the  second 
preceding  month  plus  $2.30. 

(b)  Class  II  price.  The  Class  n  price 
shall  be  the  basic  formula  price  for  the 
month  plus  10  cents. 

(c)  Class  III  price.  The  Class  III  price 
shall  be  the  basic  formula  price  for  the 
month. 

§  1007.51  Basic  formula  price. 

The  “basic  formula  price”  shall  be  the 
average  price  per  hundredweight  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as  reported 
by  the  Department  for  the  month,  ad¬ 
justed  to  a  3.5  percent  butterfat  basis 
and  rounded  to  the  nearest  cent.  For 
such  adjustment,  the  butterfat  differen¬ 
tial  (rounded  to  the  nearest  one-tenth 
cent)  per  one- tenth  percent  butterfat 
shall  be  0.12  times  the  simple  average  of 
the  wholesale  selling  prices  (using  the 
midpoint  of  any  price  range  as  one  price) 
of  Grade  A  (92-score)  bulk  butter  per 
pound  at  Chicago,  as  reported  by  the  De¬ 
partment  for  the  month.  For  the  purpose 
of  computing  the  Class  I  price,  the  result¬ 
ing  price  shall  be  not  less  than  $4.33. 

§  1007.52  Plant  location  adjustments 
for  handlers. 

(a)  The  following  zones  are  defined  for 
the  purpose  of  determining  location  ad¬ 
justments: 

(1)  “Northern  Zone”  means  all  the  ter- 


ritory  in  the  following  Georgia  counties : 

Banks. 

HaU. 

Bartow. 

Hart. 

Catoosa. 

Jackson. 

Chattooga. 

Lumpkin. 

Cherokee. 

Madison. 

Dade. 

Murray. 

Dawson. 

Pickens. 

Elbert. 

Rabun. 

Fannin. 

Stephens. 

Floyd. 

Towns. 

Forsyth. 

Union. 

Franklin. 

Walker. 

Gilmer. 

White. 

Gordon. 

Habersham. 

Whitfield. 

(2)  “Southern  Zone”  means  all  the  ter¬ 
ritory  in  the  State  of  Georgia  that  is  not 
within  the  Northern  Zone. 

(b)  The  Class  I  price  for  producer  milk 
at  a  plant  in  the  Northern  Zone  shall  be 
reduced  15  cents  and  at  a  plant  that  is 
outside  Georgia,  north  of  an  east-west 
line  extending  from  the  city  hall  in  At¬ 
lanta  and  more  than  100  miles  (by  the 
shortest  hard-surfaced  highway  distance 
as  determined  by  the  market  administra¬ 
tor)  from  the  nearer  of  the  city  halls  in 
Atlanta  and  Augusta,  Ga.,  shall  be  re¬ 
duced  15  cents  and  an  additional  1.5 
cents  for  each  10  miles  or  fraction  there¬ 
of  in  excess  of  110  miles  (by  the  shortest 
hard-surfaced  highway  distance  as  de¬ 
termined  by  the  market  administrator) 
that  such  plant  is  from  the  nearer  of  the 
city  halls  In  Atlanta  and  Augusta:  Pro¬ 
vided,  That  the  location  adjustment  pur¬ 


suant  to  this  paragraph  applicable  at  a 
plant  in  Alabama  or  South  Carolina  shall 
not  be  more  than  15  cents. 

(c)  For  the  purpose  of  calculating  lo¬ 
cation  adjustments,  receipts  of  fluid 
milk  products  from  pool  plants  shall  be 
assigned  any  remainder  of  Class  I  milk 
at  the  transferee-plant  that  is  in  excess 
of  the  sum  of  producer  milk  receipts  at 
such  plant  and  that  assigned  as  Class  I 
to  receipts  from  other  order  plants  and 
unregulated  supply  plants.  Such  assign¬ 
ment  shall  be  made  first  to  receipts  from 
plants  at  which  no  location  adjustment 
is  applicable  pursuant  to  this  section  and 
then  in  sequence  beginning  with  re¬ 
ceipts  from  the  plant  with  the  lowest  ap¬ 
plicable  location  adjustment. 

(d)  The  Class  I  price  applicable  to 
other  source  milk  shall  be  adjusted  at 
the  rates  set  forth  in  paragraph  (b)  of 
this  section,  except  that  the  adjusted 
Class  I  price  shall  not  be  less  than  the 
Class  III  price. 

§  1007.53  Announcement  of  class  prices. 

The  market  administrator  shall  an¬ 
nounce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month  and  the  Class  II 
and  Class  III  prices  for  the  preceding 
month. 

§  1007.54  Equivalent  price. 

If  for  any  reason  a  price  or  pricing 
constituent  required  by  this  part  for 
computing  class  prices  or  for  other  pur¬ 
poses  is  not  available  as  prescribed  in 
this  part,  the  market  administrator  shall 
use  a  price  or  pricing  constituent  deter¬ 
mined  by  the  Secretary  to  be  equivalent 
to  the  price  or  pricing  constituent  that 
is  required. 

Uniform  Prices 

§  1007.60  Handler's  value  of  milk  for 
computing  uniform  price. 

For  the  purpose  of  computing  the  uni¬ 
form  price,  the  market  administrator 
shall  determine  for  each  month  the  value 
of  milk  of  each  handler  with  respect  to 
each  of  his  pool  plants  and  of  each  han¬ 
dler  described  in  §  1007.9  (b)  and  (c)  as 
follows: 

(a)  Multiply  the  pounds  of  producer 
milk  in  each  class  as  determined  pursu¬ 
ant  to  8  1007.44  by  the  applicable  class 
prices  and  add  the  resulting  amounts; 

(b)  Add  the  amounts  obtained  from 
multiplying  the  pounds  of  overage  sub¬ 
tracted  from  each  class  pursuant  to 
{  1007.44(a)  (14)  and  the  corresponding 
step  of  8  1007.44(b)  by  the  respective 
class  prices,  as  adjusted  by  the  butterfat 
differential  specified  in  §  1007.74,  that  are 
applicable  at  the  location  of  the  pool 
plant; 

(c)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  HI  price  for  the  preceding  month 
and  the  Class  I  price  applicable  at  the  lo¬ 
cation  of  the  pool  plant  or  the  Class  n 
price,  as  the  case  may  be,  for  the  current 
month  by  the  hundredweight  of  skim 
milk  and  butterfat  subtracted  from  Class 
I  and  Class  n  pursuant  to  8  1007.44(a) 
(9)  and  the  corresponding  step  of 
§  1007.44(b); 


(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location  of 
the  pool  plant  and  the  Class  ni  price  by 
the  hundredweight  of  skim  milk  and  but¬ 
terfat  subtracted  from  Class  I  pursuant 
to  8  1007.44(a)(7)  (i)  through  (iv>  and 
the  corresponding  step  of  8  1007.44(b), 
excluding  receipts  of  bulk  fluid  cream 
products  from  an  other  order  plant; 

(e)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location  of 
the  transferor-plant  and  the  Class  III 
price  by  the  hundredweight  of  skim  milk 
and  butterfat  subtracted  from  Class  I 
pursuant  to  8  1007.44(a)  (7)  (v)  and  (vi) 
and  the  corresponding  step  of  8  1007.44 
(b); 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest  unregulated 
supply  plants  from  which  an  equivalent 
volume  was  received  by  the  pounds  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  8  1007.44(a)  (11)  and 
the  corresponding  step  of  8  1007.44(b), 
excluding  such  skim  milk  and  butterfat 
in  receipts  of  bulk  fluid  milk  products 
from  an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  amount  of  skim 
milk  or  butterfat  disposed  of  to  such 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment  obliga¬ 
tion  under  any  order;  and 

(g)  For  the  first  month  that  this  para¬ 
graph  is  effective,  subtract  the  amount 
obtained  from  multiplying  the  difference 
between  the  Class  I  price  applicable  at 
the  location  of  the  pool  plant  and  the 
Class  II  price,  both  for  the  preceding 
month  by  the  hundredweight  of  skim 
milk  and  butterfat  in  any  fluid  milk  prod¬ 
uct  or  product  specified  in  8  1007.40(b) 
that  was  in  the  plant’s  inventory  at  the 
end  of  the  preceding  month  and  classified 
as  Class  I  milk. 

§  1007.61  Computation  of  uniform 
prices  for  base  milk  and  excess  milk. 

(a)  For  each  month,  the  market  ad¬ 
ministrator  shall  compute  a  uniform 
price  as  follows: 

(1)  Combine  into  one  total  the  values 
computed  pursuant  to  8  1007.60  for  all 
handlers  who  filed  the  reports  pursuant 
to  8  1007.30  for  the  month,  except  those 
in  default  of  payments  required  pursuant 
to  8  1007.71  for  the  preceding  month; 

(2)  Add  an  amount  equal  to  the  total 
value  of  the  minus  location  adjustments 
computed  pursuant  to  8  1007.75; 

(3)  Add  an  amount  equal  to  one-half 
the  unobligated  balance  in  the  producer- 
settlement  fund; 

(4)  Divide  the  resulting  amount  by  the 
sum  of  the  following  for  all  handlers  in¬ 
cluded  in  these  computations: 

(i)  The  total  hundredweight  of  pro¬ 
ducer  milk:  and 

(ii)  The  total  hundredweight  for  which 
a  value  is  computed  pursuant  to  8  1007.60 
(f) ;  and 

(5)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  per  hundredweight. 
The  resulting  figure,  rounded  to  the 
nearest  cent,  shall  be  the  uniform  price. 
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(b)  The  market  administrator  shall 
compute  uniform  prices  per  hundred¬ 
weight  for  base  milk  and  excess  milk 
each  month,  each  of  3.5  percent  butter- 
fat  content,  as  follows: 

(1)  Determine  the  aggregate  amount 
of  producer  milk  in  each  class  included 
in  the  computation  pursuant  to  para¬ 
graph  (a)  of  this  section  and  the  hun¬ 
dredweight  of  such  milk  that  is  base 
milk  and  that  is  excess  milk; 

(2)  Determine  the  value  of  the  total 
hundredweight  of  milk  of  producers 
specified  in  §  1007.94  (c)  and  (d)  to  whom 
no  base  milk  has  been  assigned  by  mul¬ 
tiplying  such  volume  by  the  Class  III 
price; 

(3)  Determine  the  total  value  of  excess 
milk  by  assigning  such  milk  in  series 
beginning  with  Class  m  to  the  hun¬ 
dredweight  of  milk  in  each  class  as  de¬ 
termined  pursuant  to  paragraph  (b) 

( 1 )  of  this  section,  multiplying  the  quan¬ 
tities  so  assigned  by  the  respective  class 
prices  and  adding  together  the  result¬ 
ing  amounts; 

(4)  Divide  the  total  value  of  excess 
milk  in  paragraph  (b)  (3)  of  this  sec¬ 
tion  by  the  total  hundredweight  of  such 
milk.  The  quotient,  rounded  to  the  near¬ 
est  cent,  shall  be  the  uniform  price  for 
excess  milk  * 

(5)  Multiply  the  total  hundredweight 
of  excess  milk  by  the  uniform  price  for 
excess  milk  computed  pursuant  to  para¬ 
graph  (b)(4)  of  this  section; 

(6)  Multiply  the  hundredweight  of 
milk  specified  in  paragraph  (a)  (4)  (ii) 
of  this  section  by  the  uniform  price  for 
the  month; 

(7)  Subtract  the  total  values  arrived  at 
in  paragraph  (b)  (2),  (5),  and  (6)  of 
this  section  from  the  amount  resulting 
from  the  computations  pursuant  to  para¬ 
graph  (a)  (1)  through  (4)  of  this  sec¬ 
tion;  and 

(8)  Divide  the  amount  obtained  in 
paragraph  (b)(7)  of  this  section  by  the 
total  hundredweight  of  base  milk  deter¬ 
mined  in  paragraph  (b)(1)  of  this  sec¬ 
tion  and  subtract  not  less  than  4  nor 
more  than  5  cents  per  hundredweight. 
The  resulting  figure  rounded  to  the  near¬ 
est  cent,  shall  be  the  uniform  price  for 
base  milk. 

§  1007.62  Announcement  of  uniform 
prices  and  butterfat  differential. 

The  market  administrator  shall  an¬ 
nounce  publicly  on  or  before: 

(a)  The  fifth  day  after  the  end  of  each 
month  the  butterfat  differential  for  such 
month;  and 

(b)  The  11th  day  after  the  end  of  each 
month  the  uniform  prices  for  such 
month. 

Payments  for  Milk 
§  1007.70  Producer-settlement  f und. 

The  market  administrator  shall  main¬ 
tain  a  separate  fund  known  as  the  “pro¬ 
ducer-settlement  fund’’  into  which  he 
shall  deposit  all  payments  into  such  fund 
pursuant  to  55  1007.71  and  1007.76  and 
out  of  which  he  shall  make  all  payments 
from  such  fund  pursuant  to  5  1007.72: 
Provided,  That  the  market  administrator 
shall  offset  the  payment  due  to  a  handler 
against  payments  due  from  such  handler. 


§  1007.71  Payments  to  the  producer- 
settlement  fund. 

(a)  On  or  before  the  12th  day  after 
the  end  of  the  month,  each  handler  shall 
pay  to  the  market  administrator  the 
amount,  if  any,  by  which  the  amount 
specified  in  paragraph  (a)(1)  of  this 
section  exceeds  the  amount  specified  in 
paragraph  (a)  (2)  of  this  section: 

(1)  The  total  value  of  milk  of  the 
handler  for  such  month  as  determined 
pursuant  to  5  1007.60. 

(2)  The  sum  of: 

(i)  The  value  at  the  uniform  prices 
pursuant  to  5  1007.61(b),  as  adjusted 
pursuant  to  5  1007.75,  of  such  handler’s 
receipts  of  producer  milk;  and 

(ii)  The  value  at  the  uniform  price 
pursuant  to  5  1007.61(a)  applicable  at 
the  location  of  the  plant  from  which 
received  of  other  source  milk  for  which 
a  value  is  computed  pursuant  to  5  1007.60 
(f). 

(b)  On  or  before  the  25th  day  after 
the  end  of  the  month  each  person  who 
operated  an  other  order  plant  that  was 
regulated  during  such  month  under  an 
order  providing  for  individual-handler 
pooling  shall  pay  to  the  market  adminis¬ 
trator  an  amount  computed  as  follows: 

(1)  Determine  the  quantity  of  recon¬ 
stituted  skim  milk  in  filled  milk  in  route 
disposition  from  such  plant  in  the  mar¬ 
keting  area  which  was  allocated  to  Class 
I  at  such  plant.  If  there  is  such  route  dis¬ 
position  from  such  plant  in  marketing 
areas  regulated  by  two  or  more  market¬ 
wide  pool  orders,  the  reconstituted  skim 
milk  allocated  to  Class  I  shall  be  prorated 
to  each  order  according  to  such  route  dis¬ 
position  in  each  marketing  area;  and 

(2)  Compute  the  value  of  the  reconsti¬ 
tuted  skim  milk  assigned  in  paragraph 
(b)(1)  of  this  section  to  route  disposition 
in  this  marketing  area  by  multiplying  the 
quantity  of  such  skim  milk  by  the  differ¬ 
ence  between  the  Class  I  price  under  this 
part  that  is  applicable  at  the  location  of 
the  other  order  plant  (but  not  to  be 
less  than  the  Class  m  price)  and  the 
Class  m  price. 

§  1007.72  Payments  from  the  producer- 
settlement  fund. 

On  or  before  the  13th  day  after  the 
end  of  each  month,  the  market  adminis¬ 
trator  shall  pay  to  each  handler  the 
amount,  if  any,  by  which  the  amount 
computed  pursuant  to  5  1007.71(a)(2) 
exceeds  the  amount  computed  pursuant 
to  5  1007.71(a)(1).  If,  at  such  time,  the 
balance  in  the  producer-settlement  fund 
is  insufficient  to  make  all  payments  pur¬ 
suant  to  this  section,  the  market  admin¬ 
istrator  shall  reduce  uniformly  such 
payments  and  shall  complete  such  pay¬ 
ments  as  soon  as  the  funds  are  available. 

§  1007.73  Payments  to  producers  and  to 
cooperative  associations. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  each  handler  shall 
make  payment  for  producer  milk  as 
follows: 

(1)  On  or  before  the  last  day  of  the 
month  to  each  producer  who  had  not  dis¬ 
continued  shipping  milk  to  such  handler 
before  the  15th  day  of  the  month,  not 


less  than  the  Class  in  price  for  the  pre¬ 
ceding  month  per  hundredweight  of  milk 
received  during  the  first  15  days  of  the 
month  less  proper  deductions  authorized 
in  writing  by  such  producer; 

(2)  On  or  before  the  15th  day  of  each 
month  at  not  less  than  the  applicable 
uniform  prices  for  the  quantities  of  base 
milk  and  excess  milk  received  adjusted 
by  the  butterfat  differential  computed 
pursuant  to  5  1007.74,  and  in  the  case  of 
base  milk  by  the  location  adjustment 
computed  pursuant  to  §  1007.75,  subject 
to  the  following: 

(i)  Less  payments  made  pursuant  to 
paragraph  (a)  (1)  of  this  section; 

(ii)  Less  proper  deductions  authorized 
by  such  producer; 

(ill)  Less  deductions  for  marketing 
services  made  pursuant  to  5  1007.86;  and 

(iv)  If  by  such  date  such  handler  has 
not  received  full  payment  from  the  mar¬ 
ket  administrator  pursuant  to  5  1007.72 
for  such  month,  he  may  reduce  pro  rata 
his  payments  to  producers  by  not  more 
than  the  amount  of  such  underpayment. 
Payment  to  producers  shall  be  completed 
thereafter  not  later  than  the  date  for 
making  payments  pursuant  to  this  para¬ 
graph  next  following  after  receipt  of  the 
balance  due  from  the  market  adminis¬ 
trator;  and 

(3)  On  or  before  the  15th  day  of  the 
month  at  not  less  than  the  Class  ill  price 
adjusted  by  the  butterfat  differential 
computed  pursuant  to  5  1007.74  for  the 
quantity  of  milk  received  from  producers 
described  in  5  1007.94  (c)  and  (d)  for 
whom  no  base  milk  has  been  computed. 

(b)  In  the  case  of  a  cooperative  asso¬ 
ciation  which  the  market  administrator 
determines  is  authorized  by  its  members 
to  collect  payment  for  their  milk  and 
which  has  so  requested  any  handler  in 
writing,  together  with  a  written  promise 
of  such  association  to  reimburse  the 
handler  the  amount  of  any  actual  loss 
incurred  by  him  because  of  any  improper 
claim  on  the  part  of  the  association,  such 
handler  on  or  before  the  day  prior  to  the 
date  on  which  payments  are  due  indi¬ 
vidual  producers  shall  pay  the  coopera¬ 
tive  association  for  milk  received  during 
the  month  from  the  producer- members 
of  such  association  as  determined  by  the 
market  administrator  an  amount  not 
less  than  the  total  due  such  producer- 
members  pursuant  to  paragraph  (a)  of 
this  section,  subject  to  the  following: 

(1)  Payment  pursuant  to  this  para¬ 
graph  shall  be  made  for  milk  received 
from  any  producer  beginning  on  the  first 
day  of  the  month  following  receipt  from 
the  cooperative  association  of  its  certifi¬ 
cation  that  such  producer  is  a  member, 
and  continuing  through  the  last  day  of 
the  month  next  preceding  receipt  of  no¬ 
tice  from  the  cooperative  association  of 
a  termination  of  membership  or  until 
the  original  request  is  rescinded  in  writ¬ 
ing  by  the  cooperative  association;  and 

(2)  Copies  of  the  written  request  of 
the  cooperative  association  to  receive 
payments  on  behalf  of  its  members,  to¬ 
gether  with  its  promise  to  reimburse  and 
its  certified  list  of  members,  shall  be 
submitted  simultaneously  both  to  the 
handler  and  to  the  market  administrator 
and  shall  be  subject  to  verification  by  the 
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market  administrator  at  his  discretion 
through  audit  of  the  records  of  the  co¬ 
operative  association.  Exceptions,  if  any, 
to  the  accuracy  of  such  certification 
claimed  by  any  producer  or  by  a  handler 
shall  be  made  by  written  notice  to  the 
market  administrator  and  shall  be  sub¬ 
ject  to  his  determination. 

§  1007.74  Buttcrfat  differential. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  uniform  prices 
for  base  and  excess  milk  shall  be  in¬ 
creased,  or  decreased,  respectively,  for 
each  one-tenth  percent  butterfat  varia¬ 
tion  from  3.5  percent  by  a  butterfat  dif¬ 
ferential,  rounded  to  the  nearest  one- 
tenth  cent,  which  shall  be  0.115  times  the 
simple  average  of  the  wholesale  selling 
prices  (using  the  midpoint  of  any  price 
range  as  one  price)  of  Grade  A  (92- 
score)  bulk  butter  per  pound  at  Chicago, 
as  reported  by  the  Department  for  the 
month. 

§  1007.75  Plant  location  adjustment*  for 
producers  and  on  nonpool  milk. 

(a)  The  uniform  price  and  the  uniform 
price  for  base  milk  shall  be  reduced  ac¬ 
cording  to  the  location  of  the  pool  plant 
at  the  rates  set  forth  in  §  1007.52(b); 
and 

(b)  The  uniform  price  applicable  to 
other  source  milk  shall  be  adjusted  at 
the  rates  set  forth  in  §  1007.52(b)  ap¬ 
plicable  at  the  location  of  the  nonpool 
plant  from  which  the  milk  was  received, 
except  that  the  uniform  price  shall  not 
be  less  than  the  Class  HI  price. 

§  1007.76  Payments  by  handler  operat¬ 
ing  a  partially  regulated  distributing 
plant. 

Each  handler  who  operates  a  partially 
regulated  distributing  plant  shall  pay  on 
or  before  the  25th  day  after  the  end  of 
the  month  to  the  market  administrator 
for  the  producer-settlement  fund  the 
amount  computed  pursuant  to  paragraph 
(a)  of  this  section.  If  the  handler  sub¬ 
mits  pursuant  to  SS  1007.30(b)  and 
1007.31(b)  the  information  necessary  for 
making  the  computations,  such  handler 
may  elect  to  pay  in  lieu  of  such  payment 
the  amount  computed  pursuant  to  para¬ 
graph  (b)  of  this  section: 

(a)  The  payment  under  this  para¬ 
graph  shall  be  the  amount  resulting  from 
the  following  computations: 

( 1 )  Determine  the  pounds  of  route  dis¬ 
position  in  the  marketing  area  from  the 
partially  regulated  distributing  plant; 

(2)  Subtract  the  pounds  of  fluid  milk 
products  received  at  the  partially  regu¬ 
lated  distributing  plant: 

(i)  As  Class  I  milk  from  pool  plants 
and  other  order  plants,  except  that  sub¬ 
tracted  under  a  similar  provision  of  an¬ 
other  Federal  milk  order;  and 

(ii)  From  another  non  pool  plant  that 
is  not  an  other  order  plant  to  the  extent 
that  an  equivalent  amount  of  fluid  milk 
products  disposed  of  to  such  nonpool 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 


an  offset  for  any  other  payment  obliga¬ 
tion  under  any  order; 

(3)  Subtract  the  pounds  of  recon¬ 
stituted  skim  milk  in  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 

(4)  Multiply  the  remaining  pounds  by 
the  difference  between  the  Class  I  price 
and  the  uniform  price  pursuant  to 
S  1007.61(a) ,  both  prices  to  be  applicable 
at  the  location  of  the  partially  regulated 
distributing  plant  (but  not  to  be  less 
than  the  Class  IH  price) ;  and 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  reconstituted 
skim  milk  specified  in  paragraph  (a)  (3) 
of  this  section  by  the  difference  be¬ 
tween  the  Class  I  price  applicable  at  the 
location  of  the  partially  regulated  dis¬ 
tributing  plant  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  III 
price. 

(b)  The  payment  under  this  para¬ 
graph  shall  be  the  amount  resulting  from 
the  following  computations : 

(1)  Determine  the  value  that  would 
have  been  computed  pursuant  to  §  1007.60 
for  the  partially  regulated  distributing 
plant  if  the  plant  had  been  a  pool  plant, 
subject  to  the  following  modifications: 

(i)  Fluid  milk  products  and  bulk  fluid 
cream  products  received  at  the  partially 
regulated  distributing  plant  from  a  pool 
plant  or  an  other  order  plant  shall  be 
allocated  at  the  partially  regulated  dis¬ 
tributing  plant  to  the  same  class  in  which 
such  products  were  classified  at  the  fully 
regulated  plant; 

(ii)  Fluid  milk  products  and  bulk  fluid 
cream  products  transferred  from  the 
partially  regulated  distributing  plant  to 
a  pool  plant  or  an  other  order  plant  shall 
be  classified  at  the  partially  regulated 
distributing  plant  in  the  class  to  which 
allocated  at  the  fully  regulated  plant. 
Such  transfers  shall  be  allocated  to  the 
extent  possible  to  those  receipts  at  the 
partially  regulated  distributing  plant 
from  pool  plants  and  other  order  plants 
that  are  classified  in  the  corresponding 
class  pursuant  to  paragraph  (b)  (1)  (i)  of 
this  section.  Any  such  transfers  re¬ 
maining  after  the  above  allocation  which 
are  classified  in  Class  I  and  for  which 
a  value  is  computed  for  the  handler  op¬ 
erating  the  partially  regulated  distribut¬ 
ing  plant  pursuant  to  5  1007.60  shall  be 
priced  at  the  uniform  price  (or  at  the 
weighted  average  price  if  such  is  pro¬ 
vided)  of  the  respective  order  regulating 
the  handling  of  milk  at  the  transferee 
plant,  with  such  uniform  price  adjusted 
to  the  location  of  the  nonpool  plant  (but 
not  to  be  less  than  the  lowest  class  price 
of  the  respective  order),  except  that 
transfers  of  reconstituted  skim  milk  in 
filled  milk  shall  be  priced  at  the  lowest 
class  price  of  the  respective  order;  and 

(iii)  If  the  operator  of  the  partially 
regulated  distributing  plant  so  requests, 
the  value  of  milk  determined  pursuant  to 
5  1007.60  for  such  handler  shall  include, 
in  lieu  of  the  value  of  other  source  milk 
specified  in  §  1007.60(f)  less  the  value  of 
such  other  source  milk  specified  in 
§  1007.71(a)  (2)  (ii),  a  value  of  milk  de¬ 
termined  pursuant  to  §  1007.60  for  each 


nonpool  plant  that  is  not  an  other  order 
plant  which  serves  as  a  supply  plant  for 
such  partially  regulated  distributing 
plant  by  making  shipments  to  the  par¬ 
tially  regulated  distributing  plant  during 
the  month  equivalent  to  the  requirements 
of  §  1007.7(b)  subject  to  the  following 
conditions: 

(a)  The  operator  of  the  partially 
regulated  distributing  plant  submits  with 
his  reports  filed  pursuant  to  §§  1007.30 
(b)  and  1007.31(b)  similar  reports  for 
each  such  nonpool  supply  plant; 

(b)  The  operator  of  such  nonpool  sup¬ 
ply  plant  maintains  books  and  records 
showing  the  utilization  of  all  skim  milk 
and  butterfat  received  at  such  plant 
which  are  made  available  if  requested  by 
the  market  administrator  for  verifica¬ 
tion  purposes;  and 

(c)  The  value  of  milk  determined  pur¬ 
suant  to  §  1007.60  for  such  nonpool  sup¬ 
ply  plant  shall  be  determined  in  the  same 
manner  prescribed  for  computing  the 
obligation  of  such  partially  regulated  dis¬ 
tributing  plant;  and 

(2)  From  the  partially  regulated  dis¬ 
tributing  plant’s  value  of  milk  computed 
pursuant  to  paragraph  (b)  (1)  of  this 
section,  subtract: 

(i)  The  gross  payments  by  the  opera¬ 
tor  of  such  partially  regulated  distribut¬ 
ing  plant,  adjusted  to  a  3.5  percent  but¬ 
terfat  basis  by  the  butterfat  differential 
specified  in  §  1007.74,  for  milk  received 
at  the  plant  during  the  month  that 
would  have  been  producer  milk  if  the 
plant  had  been  fully  regulated; 

(ii)  If  paragraph  (b)(1)  (iii)  of  this 
section  applies,  the  gross  payments  by 
the  operator  of  such  nonpool  supply 
plant,  adjusted  to  a  3.5  percent  butter¬ 
fat  basis  by  the  butterfat  differential 
specified  in  §  1007.74,  for  milk  received 
at  the  plant  during  the  month  that 
would  have  been  producer  milk  if  the 
plant  had  been  fully  regulated;  and 

(iii)  The  payments  by  the  operator  of 
the  partially  regulated  distributing  plant 
to  the  producer-settlement  fund  of  an¬ 
other  order  under  which  such  plant  is 
also  a  partially  regulated  distributing 
plant  and  like  payments  by  the  operator 
of  the  nonpool  supply  plant  if  para¬ 
graph  (b)  (1)  (iii)  of  this  section  applies. 

§  1007.77  Adjustment  of  accounts. 

When  verification  by  the  market  ad¬ 
ministrator  of  reports  or  payments  of  a 
handler  discloses  errors  resulting  in 
moneys  due  the  market  administrator 
from  such  handler,  such  handler  from 
the  market  administrator,  or  a  producer 
or  cooperative  association  from  such 
handler,  the  market  administrator  shall 
promptly  notify  such  handler  of  any 
amount  so  due  and  payment  thereof  shall 
be  made  not  later  than  the  date  for 
making  payment  next  following  such 
disclosure. 

§  1007.78  Charges  on  overdue  accounts. 

The  unpaid  obligation  of  a  handler 
pursuant  to  §§  1007.71,  1007.77,  1007.85, 
and  1007.86  shall  be  increased  one-half 
of  1  percent  for  each  month  or  portion 
thereof  that  such  obligation  is  overdue. 
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Administrative  Assessment  and  Market¬ 
ing  Service  Deduction 

§  1007.85  Assessment  for  order  admin¬ 
istration. 

As  his  pro  rata  share  of  the  expense  of 
administration  of  this  part,  each  handler 
shall  pay  to  the  market  administrator 
on  or  before  the  15th  day  after  the  end 
of  the  month  4  cents  per  hundredweight 
or  such  lesser  amount  as  the  Secretary 
may  prescribe  with  respect  to : 

(a)  Producer  milk  (including  such 
handler’s  own  production) ; 

(b)  Other  source  milk  allocated  to 
Class  I  pursuant  to  §  1007.44(a)(7)  and 
(11)  and  the  corresponding  steps  of 
5  1007.44(b),  except  such  other  source 
milk  that  is  excluded  from  the  computa¬ 
tions  pursuant  to  S  1007.60  (d)  and  (I) ; 
and 

(c)  Route  disposition  in  the  market¬ 
ing  area  from  a  partially  regulated  distri¬ 
buting  plant  that  exceeds  the  skim  milk 
and  butterfat  subtracted  pursuant  to 
§  1007.76(a)  (2). 

§  1007.86  Deduction  for  marketing 

service*. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  each  handler  in  mak¬ 
ing  payments  for  producer  milk  received 
during  the  month  shall  deduct  6  cents 
per  hundredweight  or  such  lesser  amount 
as  the  Secretary  may  prescribe  (except 
on  such  handler’s  own  farm  production) 
and  shall  pay  such  deductions  to  the 
market  administrator  not  later  than  the 
15th  day  after  the  end  of  the  month. 
Such  money  shall  be  used  by  the  market 
administrator  to  verify  or  establish 
weights,  samples  and  tests  of  producer 
milk  and  to  provide  producers  with  mar¬ 
ket  information.  Such  services  shall  be 
performed  by  the  market  administrator 
or  by  an  agent  engaged  by  and  respon¬ 
sible  to  him. 

(b)  If  the  Secretary  determines  that 
a  cooperative  association  is  performing 
for  its  members  the  services  set  forth  in 
paragraph  (a)  of  this  section,  each  han¬ 
dler  shall  make,  in  lieu  of  the  deductions 
specified  in  paragraph  (a)  of  this  sec¬ 
tion,  such  deductions  as  are  authorized 
by  such  members  and,  on  or  before  the 
15th  day  after  the  end  of  each  month, 
pay  over  such  deductions  to  the  associa¬ 
tion  rendering  such  services. 

Class  I  Base  Plan 

§  1007.90  Definition  of  terms  relating 
to  the  Class  I  base  plan. 

For  purposes  of  determination  and  as¬ 
signment  of  the  Class  I  base  of  each  pro¬ 
ducer  the  following  terms  are  defined : 

(a)  “Production  history"  means  the 
average  daily  marketings  of  a  producer 
during  the  production  history  period 
used  for  the  determination  of  bases  or 
the  future  updating  of  bases. 

<b)  “Production  history  base’’  means 
a  quantity  of  milk  in  pounds  per  day  as 
computed  pursuant  to  §  1007.91. 

( c )  “Production  history  period"  means 
the  days  or  months  to  be  used  for  the 
computation  of  the  production  history 
base  of  a  producer. 

<d>  “Average  daily  producer  milk  de¬ 
liveries”  of  any  producer  in  any  specified 


period  used  for  computing  a  production 
history  base  means  the  total  pounds  of 
producer  milk  delivered  by  the  producer 
divided  by  the  number  of  days’  produc¬ 
tion  represented  by  such  deliveries :  Pro¬ 
vided,  That  for  any  September-January 
period,  the  divisor  shall  be  the  actual 
days  of  production,  or  145  whichever  is 
greater. 

(e)  “Class  I  base"  means  a  quantity 
of  milk  in  pounds  per  day  computed  pur¬ 
suant  to  §  1007.94  for  which  a  producer 
may  receive  the  base  milk  price. 

(f )  “Base  milk”  means: 

(1)  Milk  received  from  a  producer 
which  is  not  in  excess  of  his  Class  I  base 
multiplied  by  the  number  of  days  of  pro¬ 
duction  of  producer  milk  delivered  dur¬ 
ing  the  month;  and 

(2)  Milk  received  from  a  producer  to 
whom  no  Class  I  base  has  been  issued  in 
the  amount  determined  for  such  pro¬ 
ducer  pursuant  to  S  1007.94  (c)  and  (d). 

(g)  “Excess  milk”  means  milk  received 
in  excess  of  base  milk  from  a  producer 
who  is  delivering  base  milk  during  such 
month. 

§  1007.91  Computation  of  production 
history  base. 

A  “production  history  base"  shall  be 
determined  by  the  market  administrator 
for  each  producer  eligible  for  such  base 
on  the  effective  date  of  this  provision  and 
on  March  1  of  each  year  thereafter.  The 
computation  of  production  history  base 
shall  be  subject  to  adjustments  due  to 
acquisition  or  disposition  by  transfer  of 
Class  I  base  or  other  modifications  of 
Class  I  base  due  to  hardship  or  loss  of 
Class  I  base  because  of  underdelivery  of 
base.  For  purposes  of  computation  of 
his  production  history  base,  a  producer 
shall  be  considered  as  having  been  on  the 
market  during  any  specified  period  if: 
As  a  producer  he  delivered  milk  of  his 
own  production  during  the  designated 
period  without  interruption  sufficient  to 
cause  forfeiture  of  base  pursuant  to 
5  1007.96(a) ;  and  during  such  period 
(after  the  effective  date  of  this  provi¬ 
sion)  did  not  dispose  of  all  his  Class  I 
base  by  transfer.  The  production  history 
base  for  each  producer  on  the  effective 
date  of  this  provision  shall  be  deter¬ 
mined  by  the  market  administrator  as 
follows: 

(a)  The  market  administrator  shall 
determine  a  production  history  base  for 
each  producer  who  delivered  at  least  100 
days’  production  during  the  immediately 
preceding  period  of  September-January 
by  computing  his  average  daily  producer 
milk  deliveries  as  defined  in  §  1007.90 
(d)  during  such  period. 

(b)  For  producers  who  delivered  milk 
on  less  than  100  days  during  the  imme¬ 
diately  preceding  period  of  September- 
January,  but  at  least  90  days  prior  to 
March  1,  the  market  administrator  shall 
determine  a  production  history  base  by 
multiplying  such  producer’s  average 
daily  producer  milk  deliveries  during  the 
months  in  which  milk  was  delivered  prior 
to  March  1,  by  .80  and  adjusting  by  a 
ratio  obtained  by  dividing  the  average 
daily  deliveries  per  producer  during  the 
most  recent  September-January  period 
by  the  average  daily  producer  milk  deliv¬ 


eries  during  the  same  months  used  for 
such  producer. 

(c)  Producers  wrho  have  delivered  milk 
for  less  than  90  days  prior  to  March  1 
shall  have  no  initial  production  history 
base  but  shall  be  assigned  a  history  of 
production  in  accordance  with  the  provi¬ 
sions  applicable  for  new  producers. 

(d)  For  each  producer  not  subject  to 
5  1007.94(d)  who  became  a  producer  for 
this  market  subsequent  to  September  1, 
1971,  because  the  plant  to  which  he  regu¬ 
larly  delivered  milk  became  a  fully  regu¬ 
lated  plant  pursuant  to  this  order,  a 
production  history  base  shall  be  deter¬ 
mined,  if  possible  pursuant  to  para¬ 
graph  (a)  or  (b)  of  this  section  based 
on  his  deliveries  of  milk  as  if  the  non¬ 
pool  plant  to  which  he  delivered  had 
been  a  pool  plant  during  the  representa¬ 
tive  period. 

(e)  A  producer  not  described  pursuant 
to  paragraph  (d)  of  this  section  who 
delivered  milk  to  a  nonpool  plant  (s) 
prior  to  becoming  a  producer  and  who 
is  not  subject  to  the  provisions  of 
§  1007.94(c)  shall  have  a  production 
history  base  effective  on  the  first  day  of 
the  second  month  following  the  month 
in  which  he  began  deliveries  of  pro¬ 
ducer  milk  to  a  pool  plant  if  a  produc¬ 
tion  history  base  can  be  computed  pur¬ 
suant  to  paragraph  (a)  or  (b)  of  this 
section  based  on  deliveries  of  milk  from 
the  same  farm  on  which  he  is  now  a 
producer  as  if  the  plant(s)  to  which  he 
delivered  had  been  a  pool  plant(s)  dur¬ 
ing  the  preceding  12  months. 

(f )  For  a  producer  who  held  producer- 
handler  status  at  any  time  subsequent  to 
September  1,  1971,  a  production  history 
base  shall  be  calculated  as  prescribed  in 
paragraph  (a)  of  this  section  as  if  the 
milk  of  his  own  production  received  at 
his  producer-handler  plant  had  been  re¬ 
ceived  at  a  pool  plant. 

(g)  With  respect  to  the  computation 
of  production  history  base  pursuant  to 
this  section,  the  following  rules  shall 
apply: 

(1)  If  a  producer  operated  more  than 
one  farm  at  the  same  time,  a  separate 
computation  shall  be  made  with  respect 
to  the  average  daily  producer  milk  de¬ 
liveries  from  each  farm  except  that  only 
one  computation  shall  be  made  with  re¬ 
spect  to  milk  production  resources  and 
facilities  of  a  producer-handler. 

(2)  Only  one  production  history  ba.se 
shall  be  allowed  with  respect  to  milk 
produced  by  one  or  more  persons  where 
the  land,  buildings,  and  equipment  are 
jointly  used,  owned  or  operated. 

§  1007.92  Updating  of  production  Ins¬ 
tory  bases. 

The  production  history  base  for  each 
producer  who  has  neither  disposed  of  his 
entire  base  by  transfer  nor  forfeited  his 
base  pursuant  to  §  1007.96(a)  or  after 
having  disposed  of  his  entire  base  by 
transfer  or  forfeiture,  has  met  the  deliv¬ 
ery  requirements  prescribed  in  §  1007.93 
shall  be  determined  by  the  market  ad¬ 
ministrator  on  March  1  of  each  year  as 
follows: 

(a)  Effective  March  1,  1973,  the  mar¬ 
ket  administrator  shall  update  the  pro- 
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duction  history  base  for  each  producer 
as  follows: 

(1)  Subject  to  the  provisions  of  para¬ 
graph  (a)  (1)  (i)  and  (li)  of  this  section 
for  a  producer  who  is  assigned  an 
initial  history  of  production  pursuant  to 
§  1007.91  (a)  or  (b)  on  the  effective  date 
of  this  order,  add  the  average  daily  milk 
deliveries  of  such  producer  during  the 
period  September  1972  through  January 
1973  to  the  production  history  bases 
computed  for  such  producer  on  the  ef¬ 
fective  date  of  this  order  and  divide  the 
result  by  2.  (i)  If  during  the  immediately 
preceding  September  through  January 
period  a  producer  delivered  not  less  than 
his  daily  Class  I  base  multiplied  by  the 
number  of  days  in  such  period,  then  his 
production  history  base  shall  not  be  re¬ 
duced.  <ii)  If  during  the  immediately 
preceding  period  of  September  through 
January  the  producer’s  average  daily 
producer  milk  deliveries  were  less  than 
his  daily  Class  I  base  then  such  pro¬ 
ducer’s  production  history  base  shall  be 
reduced  in  an  amount  proportionate  to 
the  amount  that  his  daily  Class  I  base 
exceeds  his  avarage  daily  deliveries  dur¬ 
ing  the  immediately  preceding  Septem¬ 
ber  through  January  period  but  in  no 
event,  shall  such  producer’s  production 
history  base  be  reduced  by  more  than  25 
percent. 

(2)  For  producers  who  had  not  pre¬ 
viously  been  assigned  a  production  his¬ 
tory  base,  a  history  of  production  shall 
be  determined  by  calculating  such  pro¬ 
ducer’s  average  daily  producer  milk 
deliveries  during  the  period  September 
1972  through  January  1973  and  multi¬ 
plying  the  result  by  0.80. 

(b)  Effective  March  1,  1974,  the  mar¬ 
ket  administrator  shall  update  the  pro¬ 
duction  history  base  for  each  producer  as 
follows: 

(1)  Subject  to  the  provisions  of  para¬ 
graph  (b)(1)  (i)  and  (ii)  of  this  sec¬ 
tion  for  a  producer  who  had  a  produc¬ 
tion  history  base  for  the  2  most  recent 
years,  determine  the  average  daily  pro¬ 
ducer  milk  deliveries  during  the  imme¬ 
diately  preceding  period  September 
through  January.  Add  the  resulting 
amount  to  the  production  history  base 
determined  for  each  of  the  2  most  recent 
years  and  divide  the  result  by  3:  (i)  If 
during  the  immediately  preceding  Sep¬ 
tember  through  January  period  a  pro¬ 
ducer  delivered  not  less  than  his  daily 
Class  I  base  multiplied  by  the  number 
of  days  in  such  period,  then  his  produc¬ 
tion  history  base  shall  not  be  reduced: 
(ii)  If  during  the  immediately  preceding 
period  of  September  through  January 
the  producer’s  average  daily  producer 
milk  deliveries  were  less  than  his  daily 
Class  I  base  then  such  producer’s  pro¬ 
duction  history  base  shall  be  reduced 
in  an  amount  proportionate  to  the 
amount  that  his  daily  Class  I  base  ex¬ 
ceeds  his  daily  deliveries  during  the  im¬ 
mediately  preceding  September  through 
January  period,  but  in  no  event  shall 
such  producer’s  production  history  base 
be  reduced  by  more  than  25  percent. 

(2)  Subject  to  the  provisions  of  para¬ 
graph  (b)  (2)  (i)  and  (ii)  of  this  sec¬ 
tion  for  a  producer  who  had  a  produc¬ 


tion  history  base  for  1  year,  the  market 
administrator  shall  determine  his  aver¬ 
age  daily  producer  milk  deliveries  dur¬ 
ing  the  immediately  preceding  period  of 
September  through  January  and  add 
such  amount  to  the  producer’s  previous 
production  history  base  and  divide  the 
result  by  2:  (i)  If  during  the  immedi¬ 
ately  preceding  period  of  September 
through  January  a  producer  delivered 
not  less  than  his  daily  Class  I  base  multi¬ 
plied  by  the  number  of  days  in  such 
period,  then  his  production  history  base 
shall  not  be  reduced:  (ii)  If  during  the 
immediately  preceding  period  of  Sep¬ 
tember  through  January  the  producer’s 
average  daily  producer  milk  deliveries 
were  less  than  his  daily  Class  I  base,  then 
such  producer’s  production  history  base 
shall  be  reduced  in  an  amount  propor¬ 
tionate  to  the  amount  that  his  d"ily 
Class  I  based  exceeds  his  average  daily 
deliveries  during  the  immediately  pre¬ 
ceding  September  through  January  pe¬ 
riod,  but  in  no  event  shall  such  producer’s 
production  history  base  be  reduced  by 
more  than  25  percent. 

(3)  For  producers  who  have  not  pre¬ 
viously  been  assigned  a  production  his¬ 
tory  base,  the  market  administrator  shall 
assign  a  production  history  equal  to  such 
producer’s  average  daily  producer  milk 
deliveries  during  the  immediately  pre¬ 
ceding  period  of  September  through  Jan¬ 
uary  and  multiply  the  result  by  0.80. 

(c)  Effective  March  1,  1975,  and  on 
March  1  of  each  year  thereafter  the 
market  administrator  shall  update  the 
history  of  production  for  each  producer 
as  follows: 

(1)  Subject  to  the  provisions  of  para¬ 
graph  (c)(1)  (i)  and  (ii)  of  this  sec¬ 
tion  for  producers  who  have  a  produc¬ 
tion  history  base  covering  3  or  more 
years,  the  market  administrator  shall 
compute  the  average  daily  producer  milk 
deliveries  for  such  producer  during  the 
immediately  preceding  period  of  Sep¬ 
tember  through  January  and  shall  add 
such  figure  to  the  average  daily  producer 
milk  deliveries  of  the  preceding  two 
years  and  divide  the  result  by  3.  (i)  If 
during  the  immediately  preceding  Sep¬ 
tember  through  January  period  a  pro¬ 
ducer  delivered  not  less  than  his  daily 
Class  I  base  multiplied  by  the  number  of 
days  in  such  period,  then  his  production 
history  base  shall  not  be  reduced,  (ii)  If 
during  the  immediately  preceding  Sep¬ 
tember  through  January  period  the  pro¬ 
ducer’s  average  daily  producer  milk  de¬ 
liveries  were  less  than  his  daily  Class  I 
base  then  such  producer’s  production 
history  base  shall  be  reduced  in  an 
amount  proportionate  to  the  amount 
that  his  daily  Class  I  base  exceeds  his 
average  daily  deliveries  during  the  imme¬ 
diately  preceding  September  through 
January  period,  but  in  no  event  shall 
such  producer’s  production  history  base 
be  reduced  by  more  than  25  percent. 

(2)  Subject  to  the  provisions  of  para¬ 
graph  (c)  (2)  (i)  and  (ii)  of  this  sec¬ 
tion  for  a  producer  who  had  a  pro¬ 
duction  history  base  for  the  two  most 
recent  periods,  determine  the  average 
producer  milk  deliveries  during  the  im¬ 
mediately  preceding  period  September 
through  January.  Add  the  resulting 


amount  to  the  production  history  base 
determined  for  each  of  the  two  most 
recent  periods  and  divide  the  result  by 
3.  (1)  If  during  the  immediately  preced¬ 
ing  September  through  January  period 
a  producer  delivered  not  less  than  his 
daily  Class  I  base  multiplied  by  the  num¬ 
ber  of  days  in  such  period,  then  his  pro¬ 
duction  history  bas^.  shall  not  be  reduced, 
(ii)  If  during  the  immediately  preceding 
period  of  September  through  January 
the  producer’s  average  daily  producer 
milk  deliveries  were  less  than  his  daily 
Class  I  base  then  such  producer’s  pro¬ 
duction  history  base  shall  be  reduced  in 
an  amount  proportionate  to  the  amount 
that  his  daily  Class  I  base  exceeds  his 
daily  deliveries  during  the  immediately 
preceding  September  through  January 
period,  but  In  no  event  shall  such  pro¬ 
ducer’s  production  history  base  be  re¬ 
duced  by  more  than  25  percent. 

(3)  Subject  to  the  provisions  of  para¬ 
graph  (c)(3)  (i)  and  (ii)  of  this  sec¬ 
tion  for  a  producer  who  had  a  produc¬ 
tion  history  base  for  1  year,  the  market 
administrator  shall  determine  his  aver¬ 
age  daily  producer  milk  deliveries  during 
the  immediately  preceding  period  of 
September  through  January  and  add 
such  amount  to  the  producer’s  previous 
production  history  base  and  divide  the 
result  by  2.  (i)  If  during  the  immediately 
preceding  period  of  September  through 
January  a  producer  delivered  not  less 
than  his  daily  Class  I  base  multiplied  by 
the  number  of  days  in  such  period,  then 
his  production  history  base  shall  not  be 
reduced,  (ii)  If  during  the  immediately 
preceding  period  of  September  through 
January  the  producer’s  average  daily 
producer  milk  deliveries  were  less  than 
his  daily  Class  I  base  then  such  pro¬ 
ducer’s  production  history  base  shall  be 
reduced  in  an  amount  proportionate  to 
the  amount  that  his  daily  Class  I  base 
exceeds  his  average  daily  deliveries  dar¬ 
ing  the  immediately  preceding  Septem¬ 
ber  through  January  period,  but  in  no 
event  shall  such  producer’s  production 
history  base  be  reduced  by  more  than  25 
percent. 

(4)  For  producers  who  have  not  pre¬ 
viously  been  assigned  a  production  his¬ 
tory  base,  the  market  administrator  shall 
assign  a  production  history  equal  to  such 
producer’s  average  daily  producer  milk 
deliveries  during  the  immediately  pre¬ 
ceding  period  of  September  through 
January  and  multiply  the  result  by  0.80. 

(5)  On  March  1  of  each  year  of  which 
this  plan  is  in  effect,  the  market  admin¬ 
istrator  shall  determine  a  production 
history  base  for  producers  who  delivered 
milk  for  less  than  100  days  in  the  im¬ 
mediately  preceding  period  of  September 
through  January  but  who  delivered  milk 
for  at  least  90  days  prior  to  March  1  by 
determining  such  producers  average 
daily  producer  milk  deliveries  during  the 
first  3  months  in  which  the  producer  de¬ 
livered  milk  to  the  market,  multiplying 
the  result  by  0.80  and  adjusting  by  a  ratio 
obtained  by  dividing  the  average  daily 
deliveries  per  producer  during  the  most 
recent  September-January  period  by  the 
average  daily  deliveries  per  producer 
during  the  same  months  used  for  such 
producer. 
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§  ]  007.93  New  producers. 

The  market  administrator  shall  deter¬ 
mine  a  history  of  production  for  each 
producer  for  whom  a  production  history 
base  was  not  determined  pursuant  to 
§  1007.91  as  follows: 

»a*  Any  producer  who  during  the  im¬ 
mediately  preceding  September  through 
January  period  delivered  his  milk  to  a 
nonpool  plant  which  became  a  pool  plant 
shall  be  assigned  a  history  of  production 
on  the  same  basis  as  other  producers 
under  the  order  as  though  the  deliveries 
to  the  nonpool  plant  had  been  deliveries 
to  a  pool  plant. 

(b)  Effective  on  the  first  day  of  the 
second  month  following  the  month  in 
which  he  began  deliveries  of  producer 
milk  to  a  pool  plant  a  producer  who  de¬ 
livered  milk  to  a  nonpool  plant  prior  to 
becoming  a  producer  as  defined  in  this 
order  shall  be  assigned  a  production  his¬ 
tory  base  on  the  same  basis  as  if  he  had 
been  a  producer  under  the  order  and  his 
deliveries  to  the  nonpool  plant  had  been 
deliveries  to  a  pool  plant  provided  that 
in  no  event  shall  the  production  history 
base  exceed  the  amount  of  milk  actually 
delivered  by  such  producer  under  this 
order. 

<c>  A  producer  who  delivered  no  milk 
to  a  nonpool  plant  or  who  delivered  milk 
to  a  pool  plant  for  less  than  90  days  prior 
to  March  1  of  any  year  and  who  has  not 
acquired  a  history  of  production  by 
transfer  shall  be  assigned  Class  I  base 
milk  pursuant  to  the  provisions  of 
§  1007.94(c). 

§  1007.94  Computation  of  Class  I  base 
or  base  milk  for  each  producer. 

On  the  effective  date  of  this  provision 
and  on  March  1  of  each  subsequent  year 
the  market  administrator  shall  assign 
a  Class  I  base  to  each  producer  who  has 
a  production  history  base.  Class  I  bases 
shall  be  assigned  to  producers  described 
in  §  1007.93  when  they  are  issued  pro¬ 
duction  history  bases.  Class  I  bases  shall 
be  computed  as  follows: 

(a>  Compute  a  “Class  I  base  percent¬ 
age''  as  follows: 

( 1 )  Determine  the  sum  of  Class  I  dis¬ 
positions  during  the  preceding  period  of 
September  through  January: 

(i)  Class  I  producer  milk  pursuant  to 
§  1007.44(c) ; 

<ii)  The  Class  I  disposition  of  plants 
during  the  period  when  they  were  non¬ 
pool  plants,  if  such  plants  were  pool 
plants  in  the  preceding  January;  and 

<iii)  The  Class  I  disposition  of  his 
own  production  of  a  person  who  was  a 
producer-handler  dining  a  portion  of 
the  year  and  who  held  producer  status 
in  the  preceding  January. 

Multiply  the  sum  by  1.15  and  divide  the 
result  by  153 : 

<  2 )  Divide  the  quantity  computed  pur¬ 
suant  to  paragraph  (a)(1)  of  this  sec¬ 
tion  by  a  quantity  which  is  the  total 
of  production  history  bases  computed 
pursuant  to  §  1007.91  or  §  1007.92,  which¬ 
ever  is  applicable.  The  result  shall  be 
converted  to  a  percentage  by  multiplying 
by  100  and  rounding  to  the  third  decimal 
place.  Such  percentage  shall  be  known 
as  the  “Class  I  base  percentage." 


(b)  The  Class  I  base  of  each  producer 
with  a  production  history  base  shall  be 
determined  by  multiplying  his  produc¬ 
tion  history  base  by  the  “Class  I  base 
percentage."  For  each  of  the  months  of 
June,  July,  and  August  the  Class  I  base 
so  computed  shall  be  reduced  by  the 
percentage  that  the  average  daily 
pounds  of  producer  milk  classified  as 
Class  I  in  June,  July,  and  August  of  the 
preceding  year  were  less  than  the  aver¬ 
age  daily  pounds  of  producer  milk  classi¬ 
fied  as  Class  I  in  the  preceding  months 
of  September  through  May. 

(c)  A  producer,  other  than  a  pro¬ 
ducer  pursuant  to  paragraph  (d)  of  this 
section,  who  has  no  production  history 
base  shall  be  assigned  base  milk  each 
month  until  the  first  March  1  on  which 
he  is  eligible  for  a  Class  I  base  in  an 
amount  equal  to  50  percent  of  his  aver¬ 
age  daily  deliveries  of  producer  milk  in 
such  month  multiplied  by  the  number 
of  days’  production  delivered  by  such 
producer  during  the  month  (1)  effective 
with  his  first  delivery  of  producer  milk 
if  he  begins  deliveries  in  the  months  of 
September  through  January,  and  (2)  ef¬ 
fective  on  the  first  day  of  the  second 
month  following  the  month  in  which  he 
began  delivery  if  he  begins  deliveries  in 
the  months  of  February  through  August. 
For  each  of  the  months  of  June,  July, 
and  August  the  base  milk  so  computed 
shall  be  reduced  by  the  percentage  that 
the  average  daily  pounds  of  producer 
milk  classified  as  Class  I  in  June,  July, 
and  August  of  the  preceding  year  were 
less  than  the  average  daily  pounds  of 
producer  milk  classified  as  Class  I  in  the 
immediately  preceding  months  of  Sep¬ 
tember  through  May. 

(d) (1)  A  producer  who,  after  having 
forfeited  or  disposed  of  all  of  his  Class 
I  base,  either  continues  as  a  producer 
on  the  market  or  discontinues  deliveries 
to  the  market  and  returns  to  the  market 
as  a  producer,  shall  be  assigned  base 
milk  equal  to  50  percent  of  his  average 
daily  deliveries  of  producer  milk  in  such 
month  multiplied  by  the  number  of  days’ 
production  delivered  by  such  producer 
during  the  month,  such  assignment  to 
be  effective  on  the  later  of  the  following 
dates:  the  first  day  of  the  third  month 
following  the  month  in  which  he  recom¬ 
mences  deliveries  of  producer  milk  on  the 
market,  or  the  first  day  of  the  twelfth 
month  following  the  month  in  which 
a  producer  who  forfeits  his  base  ceases 
deliveries  or  a  producer  disposes  of  his 
Class  I  base.  For  each  of  the  months  of 
June,  July,  and  August  the  base  milk  so 
computed  shall  be  reduced  by  the  per¬ 
centage  that  the  average  daily  pounds 
of  producer  milk  classified  as  Class  I  in 
June,  July,  and  August  of  the  preceding 
year  were  less  than  the  average  daily 
pounds  of  producer  milk  classified  as 
Class  I  in  the  immediately  preceding 
months  of  September  through  May.  The 
production  history  period  of  such  pro¬ 
ducer  shall  begin  on  the  later  of  the 
following  dates:  The  date  on  which  he 
first  received  payment  for  base  milk  or 
the  first  day  of  the  first  month  eligible 
for  use  in  a  production  history  period 
pursuant  to  §  1007.93. 


(2)  In  the  application  of  this  provi¬ 
sion,  use  of  the  same  production  facili¬ 
ties  by  another  person  (or  the  same  per¬ 
son  under  a  different  name)  to  produce 
milk  after  the  above  described  forfeiture 
or  transfer  of  base  shall  be  considered 
as  a  continuation  of  the  operation  by 
the  previous  operator  if  the  new  operator 
is  a  member  of  the  immediate  family  of 
the  previous  operator.  It  shall  be  applied 
also  to  any  production  facility  to  which 
a  Class  I  base  has  not  been  assigned, 
wherever  located,  operated  by  a  person 

(i)  With  respect  to  requests  pursuant 
to  paragraph  (a)  (1),  (3),  (4),  or  (5) 
of  this  section,  grant  or  adjust  produc¬ 
tion  history  bases  and  average  daily  pro¬ 
ducer  milk  deliveries  for  prior  years 
where  it  appears  appropriate,  delay  for¬ 
feiture  of  Class  I  base,  restore  forfeited 
base  or  reduced  average  daily  producer 
milk  deliveries  where  appropriate,  and 
permit  transfer  of  base  not  otherwise 
possible  under  the  order  provisions. 

(ii)  With  respect  to  requests  pursuant 
to  paragraph  (a)  (2)  of  this  section, 
either  reject  the  request  or  provide  ad¬ 
justment  in  the  form  of  additional  pro¬ 
duction  history  base  and  average  daily 
producer  milk  deliveries  for  prior  years 
where  it  appears  appropriate  and  the  ef¬ 
fective  date  thereof  of  such  adjustment. 
In  considering  such  requests  the  loss  of 
milk  production  due  to  the  following 
shall  not  be  considered  a  basis  for  hard¬ 
ship  adjustment: 

(at  Loss  of  milk  due  to  mechanical 
failure  of  farm  tank  or  other  farm  equip¬ 
ment:  and 

(b)  Inability  to  obtain  adequate  labor 
to  maintain  milk  production,  except  that 
hardship  adjustment  may  be  granted  in 
the  case  of  a  producer  or  the  son  of  a 
producer  who  entered  into  military  serv¬ 
ice  directly  from  employment  in  milk 
production. 

(4>  Recommendation  of  the  Producer 
Base  Committee  shall : 

(i)  If  to  deny  the  request,  be  final  upon 
notification  to  the  producer,  subject  only 
to  appeal  by  the  producer  to  the  Director, 
Dairy  Division,  within  45  days  after  such 
notification ;  or 

(ii)  If  to  grant  the  request  in  whole  or 
in  part,  be  transmitted  to  the  Director, 
Dairy  Division,  and  shall  become  final 
unless  vetoed  by  such  Director  within  15 
days  after  transmitted. 

(5)  Committee  membei’s  shall  be  re¬ 
imbursed  by  the  market  administrator 
from  the  funds  collected  under  §  1007.85 
for  their  services  at  $30  per  day  or  por¬ 
tion  thereof,  plus  necessary  travel  and 
subsistence  expenses  incurred  in  the  per¬ 
formance  of  their  duties  as  committee 
members. 

(d)  The  market  administrator  shall 
maintain  files  of  all  requests  for  allevia¬ 
tion  of  hardship  and  the  disposition  of 
such  requests.  These  files  shall  be  open 
to  the  inspection  of  any  interested  person 
during  the  regular  office  hours  of  the 
market  administrator. 

In  which  the  producer  who  forfeited  or 
transferred  his  base  has  a  financial  in¬ 
terest  if  such  facility  commences  pro¬ 
duction  on  or  after  the  effective  date  of 
the  transfer  or  forfeiture,  or  such  pro¬ 
ducer  acquired  his  financial  interest  in 
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such  person  later  than  3  months  prior 
to  the  effective  date  of  the  base  trans¬ 
fer  or  forfeiture. 

§1007.95  Transfer  of  bases. 

Production  history  and  Class  I  base 
may  be  transferred  pursuant  to  the  fol¬ 
lowing  rules  and  conditions: 

(a)  A  transfer  of  base  means  the 
transfer  of  both  the  production  history 
base  and  the  Class  I  base  associated  with 
it  at  the  time  of  transfer.  The  percentage 
of  Class  I  base  transferred  shall  be  ap¬ 
plied  to  the  total  production  history 
base  held  at  the  time  of  transfer  to  de¬ 
termine  the  corresponding  amount  of 
production  history  transferred. 

(b)  The  market  administrator  must 
be  notified  in  writing  by  the  holder  of 
Class  I  base  of  the  name  of  the  person 
to  whom  the  Class  I  base  is  to  be  trans¬ 
ferred,  the  effective  date  of  the  transfer, 
and  the  amount  of  base  to  be  transferred. 
Application  for  transfer  must  be  made 
to  the  market  administrator  on  forms 
approved  by  the  market  administrator 
and  signed  by  the  base  holder (s),  his 
heirs,  executor,  or  trustee*  and  by  the 
person  to  whom  such  base  is  to  be 
transferred. 

(c)  A  transfer  of  an  entire  base  may 
be  made  effective  on  any  day  of  the 
month  if  application  for  such  transfer  is 
filed  with  the  market  administrator 
within  5  days  thereafter.  Otherwise,  such 
transfer  shall  be  effective  on  the  first 
day  of  the  month  following  that  in  which 
application  is  made. 

(d)  A  transfer  of  a  portion  of  a  base 
shall  be  effective  the  first  day  of  the 
month  following  that  in  which  applica¬ 
tion  for  which  such  transfer  is  made  to 
the  market  administrator,  except  that  a 
portion  of  a  base  may  be  transferred  to 
be  effective  on  March  1  of  any  year  if  ap¬ 
plication  for  such  transfer  is  filed  with 
the  market  administrator  no  later  than 
March  15. 

(e)  A  producer  who  has  received  base 
by  transfer  on  or  after  March  1  of  any 
year  may  not  transfer  any  portion  of  the 
base  for  3  full  months  following  the  ef¬ 
fective  date  of  such  transfer. 

(f)  A  producer  who  has  transferred 
base  on  or  after  March  1  of  any  year  may 
not  receive  additional  base  by  transfer 
for  3  full  months  from  the  effective  date 
of  such  transfer. 

(g)  A  base  which  is  jointly  held  or  in 
a  partnership  may  be  transferred  in  port 
or  in  its  entirety  only  upon  application 
signed  by  each  joint  holder  or  partner, 
his  heirs,  executors,  or  trustee  and  by 
the  person  to  whom  such  base  is  to  be 
transferred. 

(h)  A  base  which  has  been  established 
by  two  or  more  persons  operating  a  dairy 
farm  jointly  or  as  a  partnership  may  be 
divided  among  the  joint  holders  or  part¬ 
ners  if  written  notification  of  the  agreed 
division  of  base  signed  by  each  joint 
holder  or  partner,  his  heirs,  executor,  or 
trustee,  is  received  by  the  market  ad¬ 
ministrator  prior  to  the  first  day  of  the 
month  on  which  such  division  is  to  be 
effective. 
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(i>  It  must  be  established  to  the  satis¬ 
faction  of  the  market  administrator  that 
the  conveyance  of  such  base  is  bona  fide 
and  not  for  the  purpose  of  evading  any 
provision  of  this  order,  and  comes  within 
the  remaining  provisions  of  this  section. 

(j)  A  transfer  may  be  made  only  to  a 
producer  (a  person  who  is  currently  a 
producer  on  the  market  or  who  will  be¬ 
come  a  producer  under  the  terms  of  the 
order  by  the  last  day  of  the  month  of 
transfer). 

(k)  In  the  case  of  an  intrafamily 
transfer  (including  transfers  to  an  estate 
and  from  an  estate  to  a  member  of  the 
immediate  family)  all  restrictions  on 
transferring  base  applicable  to  the  trans¬ 
feror  producer  shall  also  apply  to  the 
transferee. 

(l)  A  producer  who  receives  a  base 
pursuant  to  §  1007.91  (c)  or  (d)  may 
not  transfer  such  base,  other  than  pur¬ 
suant  to  paragraph  (k)  of  this  section, 
for  1  year  from  the  date  of  receipt. 

(m)  A  producer-handler  who  becomes 
a  producer  and  receives  a  base  may  not 
transfer  that  base  for  a  period  of  1  year 
from  the  date  of  receipt,  except  to  a 
member  of  the  immediate  family  pursu¬ 
ant  to  paragraph  (k)  of  this  section. 

(n)  A  base  which  has  been  computed 
from  less  than  a  full  production  history 
period  may  not  be  transferred,  except  as 
an  intrafamily  transfer  pursuant  to  para¬ 
graph  (k)  of  this  section. 

(o)  If  a  base  is  held  by  a  corporation, 
a  change  in  ownership  of  the  stock  which 
transfers  control  to  a  new  person  or 
persons  other  than  a  member  of  the 
immediate  family  of  the  person  trans¬ 
ferring  such  stock  will  require  a  trans¬ 
fer  of  bases  and  compliance  with  all  base 
rules  therein. 

§  1007.96  Miscellaneous  base  rules. 

The  following  base  rules  shall  be  ob¬ 
served  in  the  determination  of  bases: 

(a)  A  person  who  discontinues  deliv¬ 
ery  of  producer  milk  for  a  period  of  90 
consecutive  days  after  a  Class  I  base  is 
issued  to  him  shall  forfeit  his  production 
history,  together  with  any  Class  I  base 
and  production  history  base  held  pur¬ 
suant  to  the  provisions  of  this  order, 
except  that  a  person  entering  the  mili¬ 
tary  service  may  retain  them  until  1  year 
after  being  released  from  active  military 
service. 

(b)  As  soon  as  production  history 
bases  and  Class  I  bases  are  computed  by 
the  market  administrator,  notice  of  the 
amount  of  each  producer’s  production 
history  base  and  Class  I  base  shall  be 
given  by  the  market  administrator  to  the 
producer,  to  the  handler  receiving  such 
producer’s  milk,  and  to  the  cooperative 
association  of  which  the  producer  is  a 
member.  Each  handler,  following  receipt 
of  such  notice,  shall  promptly  po6t  in  a 
conspicuous  place  in  his  plant  a  list  or 
lists  showing  the  Class  I  base  of  each 
producer  whose  milk  is  received  at  such 
plant. 

(c)  As  a  condition  for  designation  as 
a  producer-handler  pursuant  to  §  1007.- 
10.  any  person  (including  any  member  of 
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the  immediate  family  of  such  a  person, 
any  affiliate  of  such  a  person,  or  any 
business  of  which  such  a  person  is  a 
part)  who  has  held  Class  I  base  any  time 
during  the  12-month  period  prior  to  such 
designation  shall  forfeit  the  maximum 
amount  of  Class  I  and  production  history 
base  held  at  any  time  during  such  12- 
month  period. 

§  1007.97  Hardship  provisions. 

Requests  of  producers  for  relief  from 
hardship  or  inequity  arising  under  the 
provisions  of  §§  1007.91  through  1007.96 
will  be  subject  to  the  following: 

(a)  After  bases  are  first  issued  under 
this  plan  and  after  bases  are  issued  on 
each  succeeding  March  1,  a  producer 
may  request  review  of  the  following  cir¬ 
cumstances  because  of  alleged  hardship 
or  inequity: 

(1)  He  was  not  issued  a  Class  I  base; 

(2)  His  production  history  base  is  not 
appropriate  because  of  unusual  condi¬ 
tions  during  the  base-earning  period 
such  as  loss  of  buildings,  herds,  or  other 
facilities  by  fire,  flood,  or  storms,  official 
quarantine,  disease,  pesticide  residue, 
condemnation  of  milk,  or  military  service 
of  the  producer  or  his  son; 

(3)  Loss  or  potential  loss  of  Class  I 
base  pursuant  to  §  1007.96(a) ; 

(4)  Loss  or  potential  lose  of  Class  I 
base  because  of  underdeliveries  pursuant 
to  §  1007.92;  and 

(5)  Inability  to  transfer  base  due  to 
the  provisions  of  §  1007.95  (1),  (m>,  and 
(n). 

(b)  The  producer  shall  file  with  the 
market  administrator  a  request  in  writ¬ 
ing  for  review  of  hardship  or  inequity 
not  later  than  45  days  after  notice  pur¬ 
suant  to  §  1007.96  with  respect  to  re¬ 
quests  pursuant  to  paragraph  (a)  (1)  or 

(2)  of  this  section,  or  not  later  than  45 
days  after  the  occurrence  with  respect  to 
requests  pursuant  to  paragraph  (a)  (3). 
(4),  or  (5)  of  this  section,  setting  forth: 

(1)  Conditions  that  caused  the  alleged 
hardship  or  inequity; 

(2)  The  extent  of  the  relief  or  adjust¬ 
ment  requested; 

(3)  The  basis  upon  which  the  amount 
of  adjustment  requested  was  deter¬ 
mined;  and 

(4)  Reasons  why  the  relief  or  adjust¬ 
ment  should  be  granted. 

(c)  One  or  more  Producer  Base  Com¬ 
mittees  shall  be  established  and  function 
as  follows: 

(1)  Each  Producer  Base  Committee 
shall  consist  of  five  producers  appointed 
by  the  market  administrator. 

(2)  Each  committee  shall  review  the 
requests  for  relief  from  hardship  or  in¬ 
equity  referred  to  it  by  the  market  ad¬ 
ministrator  at  a  meeting  in  which  the 
market  administrator  or  his  representa¬ 
tive  serves  as  recording  secretary  and  at 
which  the  applicant  may  appear  in  per¬ 
son  if  he  so  requests. 

(3)  Recommendations  with  respect  to 
each  such  request  shall  be  endorsed  at 
the  meeting  by  at  least  three  committee 
members  and  shall : 
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PART  1071— MILK  IN  NEOSHO 
VALLEY  MARKETING  AREA 

Subpart — Order  Regulating  Handling 

General  Provisions 

Sec. 

1071.1  General  provisions. 

Definitions 

1071.2  Neosho  Valley  marketing  area. 

1071.3  Route  disposition. 

1071.4  |  Reserved  |  \ 

1071.5  [Reserved] 

1071.6  [Reserved] 

1071.7  Pool  plant. 

1071.8  Nonpool  plant. 

1071.9  Handler. 

1071.10  Producer-handler. 

1071.11  [Reserved] 

1071.12  Producer. 

1071.13  Producer  milk. 

1071.14  Other  source  milk. 

1071.15  Fluid  milk  product. 

1071.16  Fluid  cream  product. 

1071.17  Filled  milk. 

1071.18  Cooperative  association. 

1 07 1 . 1 9  Del  i very  period. 

Handler  Reports 

1071.30  Reports  of  receipts  and  utilization. 

1071.31  Payroll  reports. 

1071.32  Other  reports. 

Classification  of  Milk 

1071.40  Classes  of  utilization. 

1 07 1 .4 1  Shrinkage. 

1071.42  Classification  of  transfers  and 

diversions. 

1071  43  General  classification  rules. 

1071.44  Classification  of  producer  milk 
1071  45  Market  administrator's  reports  and 
announcements  concerning  clas¬ 
sification. 

Class  Prices 

1071.50  Class  prices. 

1071.51  Basic  formula  price. 

1071.52  Plant  location  adjustments  for 

handlers. 

1071 .53  Announcement  of  class  prices. 

1071.54  Equivalent  price. 

Uniform  Price 

1071  60  Handler's  value  of  milk  for  comput¬ 
ing  uniform  price. 

1071 .61  Computation  of  uniform  price. 

1071  62  Announcement  of  uniform  price  and 
butterfat  differential. 

•  Payments  For  Milk 

1071.70  Producer-settlement  fund. 

1071.71  Payments  to  the  producer-settle¬ 

ment  fund. 

1071  72  Payments  from  the  producer-settle¬ 
ment  fund. 

1071.73  Payments  to  producers  and  to  co¬ 

operative  associations. 

1071.74  Butterfat  differential. 

1071.75  Plant  location  adjustments  for  pro¬ 

ducers  and  on  nonpool  milk. 

1071  76  Payments  by  handler  operating  a 
partially  regulated  distributing 
plant. 

1071.77  Adjustment  of  accounts. 

Administrative  Assessment  and  Marketing 
Service  Deduction 

1071.85  Assessment  for  order  administra¬ 
tion. 

1071  86  Deduction  for  marketing  services. 
Advertising  and  Promotion  Program 

1071.110  Agency. 

1071.111  Composition  of  Agency. 

1071.112  Term  of  office. 

1071.113  Selection  of  Agency  members. 

1071  114  Agency  operating  procedure. 

1071.115  Powers  of  the  Agency. 


Sec. 

1071.116  Duties  of  the  Agency. 

1071.117  Advertising,  Research,  Education 

and  Promotion  Program. 

1071.118  Limitation  of  expenditures  by  the 

Agency. 

1071.119  Personal  liability. 

1071.120  Procedure  for  requesting  refunds. 

1071.121  Duties  of  the  market  adminis¬ 

trator. 

1071.122  Liquidation. 

Authority:  The  provisions  of  this  Part 
1071  issued  under  secs.  1-19,  48  Stat.  31,  as 
amended  (7  U.S.C.  601-674). 

General  Provisions 
§  1071.1  General  provisions. 

The  terms,  definitions,  and  provisions 
in  Part  1000  of  this  chapter  are  hereby 
incorporated  by  reference  and  made  a 
part  of  this  order. 

Definitions 

§  1071.2  Neo»lio  Valley  marketing  area. 

“Neosho  Valley  marketing  area,”  here¬ 
inafter  called  the  “marketing  area,” 
means  all  of  the  territory  within  the 
counties  of  Allen,  Bourbon,  Chautauqua, 
Cherokee,  Crawford,  Labette,  Mont¬ 
gomery,  Neosho,  and  Wilson,  all  in  the 
State  of  Kansas,  and  the  counties  of  Bar¬ 
ton.  Jasper,  Newton,  and  Vernon,  all  in 
the  State  of  Missouri. 

§1071.3  Route  disposition. 

“Route  disposition”  means  a  delivery 
(including  delivery  by  a  vendor  or  sale 
from  a  plant  or  plant  store)  to  a  retail  or 
wholesale  outlet,  other  than  a  plant,  of 
any  fluid  milk  product  classified  as  Class 
I  milk. 

§  107 1 .4  I  Reserved  ] 

§  1071.5  IReserveil] 

§  1071.6  [Reserved] 

§1071.7  Pool  plant. 

Except  as  provided  in  paragraph  (c) 
of  this  section,  “pool  plant”  means  any 
milk  plant  described  in  paragraph  (a)  or 
(b>  of  this  section,  which  is  approved  by 
the  appropriate  health  authority  having 
jurisdiction  in  the  marketing  area. 

(a)  Any  plant,  hereinafter  referred  to 
as  a  “distributing  pool  plant,”  from 
which : 

(1)  During  the  current  delivery 
period  there  is  route  disposition,  except 
filled  milk,  in  the  marketing  area  equal 
to  10  percent  or  more  of  such  plant’s 
Grade  A  receipts  from  dairy  farmers  as 
specified  in  paragraph  (a m2)  of  this 
section;  and 

(1)  During  the  current  delivery  period 
there  is  disposed  of  as  Class  I  milk,  ex¬ 
cept  filled  milk,  an  amount  not  less  than 
an  applicable  percentage  of  such  plant’s 
Grade  A  receipts  as  specified  in  para¬ 
graph  (a)(2)  of  this  section  as  follows: 
(a)  April  through  August,  30  percent; 
and  (b)  September  through  March,  45 
percent;  or 

(ii)  During  five  of  the  six  immediately 
preceding  delivery  periods,  such  plant 
was  a  pool  plant  by  virtue  of  meeting  the 
specifications  pursuant  to  paragraph  (a) 
(1)  (i)  of  this  section;  and 

(2)  The  Grade  A  receipts  from  dairy 
farmers  to  be  used  in  calculating  the 


percentages  specified  in  paragraph  (a) 
(1)  of  this  section,  for  each  plant 
shall  include  all  receipts  of  Grade  A  milk 
from  dairy  farmers  and  handlers  de¬ 
scribed  in  $  1071.9(0  subject  to  the 
following  provisions : 

(i)  Milk  diverted  to  another  plant  for 
the  account  of  the  operator  of  the  plant 
from  which  the  milk  was  diverted  shall 
be  included  in  the  receipts  of  the  plant 
from  which  diverted  for  the  purposes  of 
this  section,  if  the  milk  is  claimed  as  di¬ 
verted  on  the  report  of  the  diverting  han¬ 
dler  filed  for  the  month  pursuant  to 
§  1071.30  (if  such  claim  is  made  by  the 
diverting  handler,  milk  so  diverted  shall 
be  excluded  from  the  receipts  of  the 
plant  to  which  diverted) ;  and 

(ii)  Milk  received  at  a  plant  operated 
by  a  cooperative  association  from  a 
handler  described  in  §  1071.9(c)  (2)  shall 
be  excluded  from  the  cooperative  asso¬ 
ciation’s  plant  receipts  for  the  purposes 
of  this  section. 

(b)  Any  plant,  hereinafter  referred  to 
as  a  “supply  pool  plant”,  from  which 
during  the  delivery  period  no  less  than 
50  percent  of  the  Grade  A  milk  received 
from  dairy  farmers  is  shipped  to  a 
plant (s)  described  in  paragraph  (a)  of 
this  section:  Provided,  That  if  such  plant 
is  a  pool  plant  during  each  of  the  months 
of  September  through  March  it  shall  be 
designated  as  a  pool  plant  in  the  next 
succeeding  months  of  April  through 
August,  unless  the  market  administrator 
is  requested  by  means  of  written  appli¬ 
cation  on  or  before  the  7th  day  after  the 
end  of  the  month  that  the  plant  should 
not  be  a  pool  plant.  All  plants  described 
in  this  paragraph  which  are  operated 
by  one  handler  may  be  considered  as  a 
unit,  upon  written  notice  to  the  market 
administrator  specifying  the  plants  to  be 
considered  as  a  unit  and  the  period  dur¬ 
ing  which  such  consideration  shall  apply. 
Such  notice,  and  the  notice  of  any  change 
in  designation,  shall  be  furnished  on  or 
before  the  7th  day  following  the  month 
to  which  the  notice  applies.  In  any  of 
the  months  of  April  through  August  a 
unit  shall  not  contain  plants  which  were 
not  qualified  as  pool  plants  either  in¬ 
dividually  or  as  members  of  another  unit, 
during  each  of  the  previous  months  of 
September  through  March. 

(c>  The  term  “pool  plant”  shall  not 
apply  to  the  following  plants: 

(1)  A  producer-handler  plant:  and 

(2)  A  plant  that  either  the  Secretary 
determines  disposed  of  a  greater  portion 
of  its  milk  as  Class  I  milk,  except  filled 
milk,  in  another  marketing  area  regu¬ 
lated  by  another  milk  marketing  agree¬ 
ment  or  order  issued  pursuant  to  the 
Act  or  is  otherwise  determined  pursuant 
to  the  provisions  of  another  milk  market¬ 
ing  agreement  or  order  to  be  subject  to 
the  pricing  and  payment  provisions  of 
such  agreement  or  order. 

§1071.8  IN  on  pool  plain. 

“Nonpool  plant”  means  any  milk  or 
filled  milk  receiving,  manufacturing  or 
processing  plant  other  than  a  pool  plant. 
The  following  categories  of  nonpool 
plants  are  further  defined  as  follows; 

(a)  ’  Other  order  plant”  means  a 
plant  that  is  fully  subject  to  the  pricing 
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and  pooling  provisions  of  another  order 
Issued  pursuant  to  the  Act. 

(b)  “Producer-handler  plant”  means 
a  plant  operated  by  a  producer-handler 
as  defined  in  any  order  (including  this 
part)  issued  pursuant  to  the  Act. 

(c)  “Partially  regulated  distributing 
plant”  means  a  nonpool  plant  that  is 
neither  an  other  order  plant  nor  a  pro¬ 
ducer-handler  plant,  from  which  there 
is  route  disposition  in  the  marketing 
area  in  consumer-type  packages  or  dis¬ 
penser  units  during  the  month. 

(d)  “Unregulated  supply  plant”  means 
a  nonpool  plant  from  which  fluid  milk 
products  are  moved  dining  the  month 
to  a  pool  plant  qualified  pursuant  to 
S  1071.7  and  which  is  neither  an  other 
order  plant  nor  a  producer-handler 
plant. 

§  1071.9  Handler. 

“Handler”  means : 

(a)  Any  person  in  his  capacity  as  the 
operator  of  a  pool  plant; 

(b)  Any  cooperative  association,  with 
respect  to  milk  of  its  member  producers 
which  it  causes  to  be  diverted  pursuant 
to  §  1071.13  for  the  account  of  such 
association; 

(c)  Any  cooperative  association,  with 
respect  to  milk  of  its  member  producers: 

(1)  For  which  it  elects  to  report  as  a 
handler  and  which  is  delivered  to  the 
pool  plant(s)  of  another  handler  in  a 
tank  truck  owned,  operated,  or  con¬ 
trolled,  by  such  association;  or 

(2)  Delivered  for  its  account  to  the 
pool  plant  of  another  cooperative  asso¬ 
ciation; 

(d)  Any  person  in  his  capacity  as  the 
operator  of  a  partially  regulated  distrib¬ 
uting  plant; 

(e)  A  producer-handler;  and 

(f )  Any  person  who  operates  an  other 
order  plant  described  in  §  1071.7(c). 

§  1071.10  Producer-handler. 

“Producer-handler”  means  any  person 
who,  with  the  approval  of  any  health 
authority  having  jurisdiction  in  the  mar¬ 
keting  area,  processes  milk  from  his  own 
farm  production  and  disposes  of  all  or  a 
portion  of  such  milk  as  Class  I  milk 
within  the  marketing  area,  who  receives 
no  milk  from  producers,  and  who  dis¬ 
poses  of  no  fluid  milk  products  in  excess 
of  those  (a)  received  from  a  pool  plant, 

(b)  received  from  an  other  order  plant 
that  are  classified  and  priced  as  Class 
I  milk  under  the  other  order,  and  (c) 
from  milk  of  his  own  production. 

§  1071.11  [Reserved] 

§  1071.12  Producer. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  “producer”  means  any 
person  who  produces  milk  under  a  dairy 
farm  permit  or  rating  issued  by  the  ap¬ 
propriate  health  authority  having  juris¬ 
diction  in  the  marketing  area  over  the 
production  of  milk  disposed  of  for  con¬ 
sumption  as  Grade  A  milk  whose  milk  is; 

(1)  Received  at  a  pool  plant;  or 

(2)  Diverted  pursuant  to  8  1071.13. 

(b)  “Producer”  shall  not  Include: 

(1)  A  producer-handler  as  defined  in 

any  order  (including  this  part)  issued 
pursuant  to  the  Act; 


(2)  Any  person  with  respect  to  milk 
produced  by  him  which  is  diverted  to  a 
pool  plant  from  an  other  order  plant  if 
the  other  order  designates  such  person 
as  a  producer  under  that  order  and  such 
milk  1s  allocated  to  Class  II  or  Class  III 
utilization  pursuant  to  8  1071.44(a)  (8) 
(iii)  and  the  corresponding  step  of 
8  1071.44(b) ;  and 

(3)  Any  person  with  respect  to  milk 
produced  by  him  which  is  diverted  from 
a  pool  plant  to  an  other  order  plant  if 
the  other  order  designates  such  person 
as  a  producer  under  that  order  with 
respect  to  such  milk. 

§  1071.13  Producer  milk. 

“Producer  milk”  shall  be  that  skim 
milk  and  butterfat  for  each  handler’s  ac¬ 
count  in  milk  received  from  producers 
pursuant  to  paragraphs  (a)  and  (b)  of 
this  section  as  follows: 

(a)  For  a  handler  operating  a  pool 
plant,  producer  milk  shall  include: 

(1)  Milk  received  directly  from  pro¬ 
ducers’  farms  (including  such  handler’s 
own  farm  production)  at  such  pool  plant, 
except  milk  received  from  a  handler  de¬ 
scribed  in  8  1071.9(c) ;  and 

(2)  Milk  diverted  by  such  pool  plant 
operator  pursuant  to  paragraph  (c)  of 
this  section. 

(b)  For  a  handler  described  in  §  1071.9 
(b)  or  (c),  producer  milk  shall  include: 

(1)  Milk  received  directly  from  pro¬ 
ducers’  farms  for  its  account  at  pool 
plants  (such  milk  shall  be  considered  as 
having  been  received  by  the  handler  at 
the  plant  to  which  it  is  delivered  and 
then  transferred  to  the  plant  operator) ; 
and 

(2)  Milk  diverted  for  its  account  pur¬ 
suant  to  paragraph  (c)  of  this  section. 

(c)  Milk  diverted  for  the  account  of  a 
pool  plant  operator  or  the  account  of  a 
cooperative  association  from  producers’ 
farms  to  a  nonpool  plant  that  is  not  a 
producer-handler  plant  shall  be  con¬ 
sidered  as  diverted  by  the  handler  for 
whose  account  it  was  diverted,  if  the 
diverting  handler  claimed  the  diversion 
on  his  report  for  the  month  filed  pur¬ 
suant  to  8  1071.30.  Milk  diverted  shall  be 
considered  as  received  at  the  pool  plant 
from  which  it  was  diverted  for  the  pur¬ 
pose  of  determining  applicable  location 
adjustments. 

§  1071.14  Other  source  milk. 

“Other  source  milk”  means  all  skim 
milk  and  butterfat  contained  in  or  rep¬ 
resented  by: 

(a)  Receipts  of  fluid  milk  products  and 
bulk  products  specified  in  §  1071.40 
(b)(1)  source  other  than  producers, 
handlers  described  in  §  1071.9(c),  pool 
plants,  or  inventory  at  the  beginning  of 
the  month; 

(b)  Receipts  in  packaged  form  from 
other  plants  of  products  specified  in 
8  1071.40(b)(1); 

(c)  Products  (other  than  fluid  milk 
products,  products  specified  in  §  1071.40 
(b)(1),  and  products  produced  at  the 
plant  during  the  same  month)  from  any 
source  which  are  reprocessed,  converted 
into,  or  combined,  with  another  product 
in  the  plant  during  the  month ;  and 


(d)  Receipts  of  any  milk  product 
(other  than  a  fluid  milk  product  or  a 
product  specified  in  8  1071.40(b)  (1) )  for 
which  the  handler  fails  to  establish  a 
disposition. 

§  1071.15  Fluid  milk  product. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  “fluid  milk  product” 
means  any  of  the  following  products  in 
fluid  or  frozen  form: 

(1)  Milk,  skim  milk,  lowfat  milk,  milk 
drinks,  buttermilk,  filled  milk,  and  milk¬ 
shake  and  ice  milk  mixes  containing  less 
than  20  percent  total  solids.  Including 
any  such  products  that  are  flavored,  cul¬ 
tured,  modified  with  added  nonfat  milk 
solids,  concentrated  (if  in  a  consumer- 
type  package),  or  reconstituted;  and 

(2)  Any  milk  product  not  specified  in 
paragraph  (a)(1)  of  this  section  or 
in  §  1071.40  (b)  or  (c)(1)  (1)  through 
(iv)  if  it  contains  by  weight  at  least  30 
percent  water  and  6.5  percent  nonfat 
milk  solids  and  l«as  than  9-percent  but¬ 
terfat  and  20  percent  total  solids. 

(b)  The  term  “fluid  milk  product” 
shall  not  include: 

(1)  Evaporated  or  condensed  milk 
(plain  or  sweetened) ,  evaporated  or  con¬ 
densed  skim  milk  (plain  or  sweetened), 
formulas  especially  prepared  for  Infant 
feeding  or  dietary  use  that  are  packaged 
in  hermetically  sealed  glass  or  all-metal 
containers,  any  product  that  contains  by 
weight  less  than  6.5  percent  nonfat  milk 
solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal  vol¬ 
ume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

§1071.16  Fluid  cream  product. 

“Fluid  cream  product”  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  sour  cream,  or  a  mixture  (in¬ 
cluding  a  cultured  mixture)  of  cream 
and  milk  or  skim  milk  containing  9  per¬ 
cent  or  more  butterfat,  with  or  without 
the  addition  of  other  ingredients. 

§  1071.17  Filled  milk. 

“Filled  milk”  means  any  combination 
of  nonmilk  fat  (or  oil)  with  skim  milk 
(whether  fresh,  cultured,  reconstituted, 
or  modified  by  the  addition  of  nonfat 
milk  solids),  with  or  without  milkfat,  so 
that  the  product  (including  stabilizers, 
emulsifiers,  or  flavoring)  resembles  milk 
or  any  other  fluid  milk  product,  and 
contains  less  than  6  percent  nonmilk  fat 
(or  oil). 

§1071.18  Cooperative  association. 

“Cooperative  association”  means  any 
cooperative  marketing  association  of 
producers  which  the  Secretary  deter¬ 
mines,  after  application  by  the  associa¬ 
tion: 

(a)  To  be  qualified  under  the  pro¬ 
visions  of  the  act  of  Congress  of  Febru¬ 
ary  18,  1922,  as  amended,  known  as  the 
“Capper- Volstead  Act”;  and, 

(b)  Is  authorized  by  Its  members  to 
make  collective  sales  or  to  market  milk 
or  its  products  for  its  members. 
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§  1071.19  Delivery  period. 

“Delivery  period”  means  a  calendar 
month,  or  any  portion  thereof  during 
which  this  part  is  in  effect. 

Handler  Reports 

§  1071.30  Report*  of  receipts  and  utili¬ 
zation. 

On  or  before  the  seventh  day  after  the 
end  of  each  month,  each  handler  shall 
report  for  such  month  to  the  market 
administrator,  in  the  detail  and  on  the 
forms  prescribed  by  the  market  admin¬ 
istrator,  as  follows: 

(a)  Each  handler,  with  respect  to  each 
of  his  pool  plants,  shall  report  the  quan¬ 
tities  of  skim  milk  and  butterfat  con¬ 
tained  in  or  represented  by: 

(1)  Receipts  of  producer  milk,  includ¬ 
ing  producer  milk  diverted  by  the 
handler  from  the  pool  plant  to  other 
plants; 

(2)  Receipts  of  milk  from  handlers 
described  in  5  1071.9(c); 

(3)  Receipts  of  fluid  milk  products 
and  bulk  fluid  cream  products  from  other 
pool  plants: 

(4)  Receipts  of  other  source  milk; 

(5)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  products  specified  in  §  1071.40(b) 

(1) ;  and 

(6)  The  utilization  or  disposition  of  all 
milk,  filled  milk,  and  milk  products  re¬ 
quired  to  be  reported  pursuant  to  this 
paragraph. 

(b)  Each  handler  operating  a  partially 
regulated  distributing  plant  shall  report 
with  respect  to  such  plant  in  the  same 
manner  as  prescribed  for  reports  re¬ 
quired  by  paragraph  (a)  of  this  section. 
Receipts  of  milk  that  would  have  been 
producer  milk  if  the  plant  had  been  fully 
regulated  shall  be  reported  in  lieu  of  pro¬ 
ducer  milk.  Such  report  shall  show  also 
the  quantity  of  any  reconstituted  skim 
milk  in  route  disposition  in  the  market¬ 
ing  area. 

(c)  Each  handler  described  in  §  1071.9 
(b)  and  (c)  shall  report: 

(1)  The  quantities  of  all  skim  milk  and 
butterfat  contained  in  receipts  of  milk 
from  producers;  and 

(2)  The  utilization  or  disposition  of  all 
such  receipts. 

(d)  Each  handler  not  specified  in  para¬ 
graphs  (a)  through  (c)  of  this  section 
shall  report  with  respect  to  his  receipts 
and  utilization  of  milk,  filled  milk,  and 
milk  products  in  such  manner  as  the 
market  administrator  may  prescribe. 

§  1071.31  Payroll  reports. 

(a)  On  or  before  the  20th  day  after  the 
end  of  each  month,  each  handler  de¬ 
scribed  in  §  1071.9  (a),  (b),  and  (c)  shall 
report  to  the  market  administrator  his 
producer  payroll  for  such  month,  in  the 
detail  prescribed  by  the  market  adminis¬ 
trator,  showing  for  each  producer: 

(1)  His  name  and  address; 

(2)  The  total  pounds  of  milk  received 
from  such  producer; 

(3)  The  average  butterfat  content  of 
such  milk;  and 

(4)  The  price  per  hundredweight,  the 
gross  amount  due,  the  amount  and  nature 
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of  any  deductions,  and  the  net  amount 
paid. 

(b)  Each  handler  operating  a  partially 
regulated  distributing  plant  who  elects  to 
make  payment  pursuant  to  S  1071.76(b) 
shall  report  for  each  dairy  farmer  who 
would  have  been  a  producer  if  the  plant 
had  been  fully  regulated  in  the  same 
manner  as  prescribed  for  reports  required 
by  paragraph  (a)  of  this  section. 

§  1071.32  Other  reports. 

(a)  Each  handler  who  causes  milk  to 
be  diverted  shall,  prior  to  such  diversion, 
report  to  the  market  administrator  and 
to  the  cooperative  association  of  which 
such  producer  is  a  member,  his  intention 
to  divert  such  milk,  the  proposed  date  or 
dates  of  such  diversion,  and  the  plant  to 
which  such  milk  is  to  be  diverted. 

(b)  In  addition  to  the  reports  required 
pursuant  to  paragraph  (a)  of  this  sec¬ 
tion  and  §5  1071.30  and  1071.31,  each 
handler  shall  report  such  other  informa¬ 
tion  as  the  market  administrator  deems 
necessary  to  verify  or  establish  such 
handler's  obligation  under  the  order. 

Classification  of  Milk 
§  1071.40  Classes  of  utilization. 

Except  as  provided  in  §  1071.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1071.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise  pro¬ 
vided  in  paragraphs  (b)  and  (c)  of  this 
section;  and 

(2)  Not  specifically  accounted  for  as 
Class  n  or  Class  in  milk. 

(b)  Class  II  milk.  Class  H  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product,  eggnog,  yogurt,  and  any 
product  containing  6  percent  or  more 
nonmilk  fat  (or  oil)  that  resembles  a 
fluid  cream  product,  eggnog,  or  yogurt, 
except  as  otherwise  provided  in  para¬ 
graph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified  in 
paragraph  (b)(1)  of  this  section; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  to 
any  commercial  food  processing  estab¬ 
lishment  (other  than  a  milk  or  filled  milk 
plant)  at  which  food  products  (other 
than  milk  products  and  filled  milk)  are 
processed  and  from  which  there  is  no  dis¬ 
position  of  fluid  milk  products  or  fluid 
cream  products  other  than  those  received 
in  consumer-type  packages;  and 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  and  dry  curd  cottage  cheese; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases)  containing  20  percent  or  more 
total  solids,  frozen  desserts,  and  frozen 
dessert  mixes; 

(iii)  Any  concentrated  milk  product  in 
bulk,  fluid  form; 

(iv)  Plastic  cream,  frozen  cream,  and 
anhydrous  milkfat; 

(v)  Custards,  puddings,  and  pancake 
mixes;  and 


(vi)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed  glass  or 
all-metal  containers. 

(c)  Class  III  milk.  Class  m  milk  shall 
be  all  skim  milk  and  butterfat: 

( 1 )  Used  to  produce : 

(1)  Cheese  (other  than  cottage  cheese, 
lowfat  cottage  cheese,  and  dry  curd  cot¬ 
tage  cheese) ; 

(ii)  Butter; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer- type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a  con¬ 
sumer-type  package;  and 

(v)  Any  product  not  otherwise  speci¬ 
fied  in  this  section; 

(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulhTor 
packaged  form  and  products  specified 
in  paragraph  (b)(1)  of  this  section  in 
bulk  form; 

(3)  In  fluid  milk  products  and  prod¬ 
ucts  specified  in  paragraph  (b)(1)  of  this 
section  that  are  disposed  of  by  a  handler 
for  animal  feed; 

(4)  In  fluid  milk  products  and  prod¬ 
ucts  and  products  specified  in  paragraph 
(b)(1)  of  this  section  that  are  dumped 
by  a  handler  if  the  market  administrator 
is  notified  of  such  dumping  in  advance 
and  is  given  the  opportunity  to  verify 
such  disposition; 

(5)  In  skim  milk  in  any  modified  fluid 
milk  product  that  is  in  excess  of  the 
quantity  of  skim  milk  in  such  product 
that  was  included  within  the  fluid  milk 
product  definition  pursuant  to  §  1071.15; 
and 

(6)  In  shrinkage  assigned  pursuant  to 
§  1071.41(a)  to  the  receipts  specified  in 
§  107.41(a)(2)  and  in  shrinkage  speci¬ 
fied  in  §  1071.41(b)  and  (c). 

§  1071.41  Shrinkage. 

For  purposes  of  classifying  all  skim 
milk  and  butterfat  to  be  reported  by  a 
handler  pursuant  to  §  1071.30,  the 
market  administrator  shall  determine  the 
following: 

(a)  The  pro  rata  assignment  of 
shrinkage  of  skim  milk  and  butterfat, 
respectively,  at  each  pool  plant  to  the 
respective  quantities  of  skim  milk  and 
butterfat: 

(1)  In  the  receipts  specified  in  para¬ 
graph  (b)  (1)  through  (6)  of  this  section 
on  which  shrinkage  is  allowed  pursuant 
to  such  paragraph:  and 

(2)  In  other  source  milk  not  specified 
in  paragraph  (b)  (1)  through  (6)  of  this 
section  which  was  received  in  the  form 
of  a  bulk  fluid  milk  product; 

(b)  The  shrinkage  of  skim  milk  and 
butterfat,  respectively,  assigned  pursuant 
to  paragraph  (a)  of  this  section  to  the 
receipts  specified  in  paragraph  (a)(1)  of 
this  section  that  is  not  in  excess  of : 

(1)  Two  percent  (5  percent  with  re¬ 
spect  to  skim  milk  during  the  months  of 
April,  May,  and  June)  of  the  skim  milk 
and  butterfat,  respectively,  in  producer 
milk  (excluding  milk  diverted  by  the 
plant  operator  to  another  plant) ; 

(2)  Plus  1.5  percent  (4.5  percent  with 
respect  to  skim  milk  during  the  months 
of  April,  May,  and  June)  of  the  skim 
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milk  and  butterfat,  respectively,  in  milk 
received  from  a  handler  described  in 
§1071.9(c) ,  except  that  If  the  operator  of 
the  plant  to  which  the  milk  1s  delivered 
purchases  such  milk  on  the  basis  of 
weights  determined  from  its  measure¬ 
ment  at  the  farm  and  butterfat  tests  de¬ 
termined  from  farm  bulk  tank  samples, 
the  applicable  percentage  under  this  sub- 
paragraph  shall  be  2  percent  (5  percent 
with  respect  to  skim  milk  during  the 
months  of  April,  May,  and  June) ; 

(3)  Plus  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  producer 
milk  diverted  from  such  plant  by  the 
plant  operator  to  another  plant,  except 
that  if  the  operator  of  the  plant  to  which 
the  milk  is  delivered  purchases  such  milk 
on  the  basis  of  weights  determined  from 
its  measurement  at  the  farm  and  butter¬ 
fat  tests  determined  from  farm  bulk 
tank  samples,  the  applicable  percentage 
under  this  subparagraph  shall  be  zero; 

(4)  Plus  1.5  percent  (4.5  percent  with 
respect  to  skim  milk  during  the  months 
of  April,  May,  and  June)  of  the  skim 
milk  and  butterfat,  respectively,  in  bulk 
fluid  milk  products  received  by  transfer 
from  other  pool  plants; 

(5)  Plus  1.5  percent  (4.5  percent  with 
respect  to  skim  milk  during  the  months 
of  April,  May,  and  June)  of  the  skim 
milk  and  butterfat,  respectively,  in  bulk 
fluid  milk  products  received  by  transfer 
from  other  order  plants,  excluding  the 
quantity  for  which  Class  II  or  Class  III 
classification  is  requested  by  the  opera¬ 
tors  of  both  plants; 

(6)  Plus  1.5  percent  (4.5  percent  with 
respect  to  skim  milk  during  the  months 
of  April,  May,  and  June)  of  the  skim 
milk  and  butterfat,  respectively,  in  bulk 
fluid  milk  products  received  from  un¬ 
regulated  supply  plants,  excluding  the 
quantity  for  which  Class  II  or  Class  III 
classification  is  requested  by  the  handler; 
and 

(7)  Less  1.5  percent  (4.5  percent  with 
respect  to  skim  milk  during  the  months 
of  April,  May,  and  June)  of  the  skim 
milk  and  butterfat,  respectively,  in  bulk 
milk  transferred  to  other  plants  that  is 
not  in  excess  of  the  respective  amounts 
of  skim  milk  and  butterfat  to  which  per¬ 
centages  are  applied  in  paragraph  (b) 

(1),  (2),  (4),  (5),  and  (6)  of  this 
section;  and 

(c)  The  quantity  of  skim  milk  and 
butterfat,  respectively,  in  shrinkage  of 
milk  from  producers  for  which  a  cooper¬ 
ative  association  is  the  handler  pursuant 
to  §  1071.9  (b)  or  (c) ,  but  not  in  excess  of 
0.5  percent  of  the  skim  milk  and  butter¬ 
fat,  respectively,  in  such  milk.  If  the 
operator  of  the  plant  to  which  the  milk 
is  delivered  purchases  such  milk  on  the 
basis  of  weights  determined  from  its 
measurement  at  the  farm  and  butterfat 
tests  determined  from  farm  bulk  tank 
samples,  the  applicable  percentage  under 
this  paragraph  for  the  cooperative  as¬ 
sociation  shall  be  zero. 

§  1071.42  Classification  of  transfers 
and  diversions. 

(a)  Transfers  to  pool  plants.  Skim 
milk  or  butterfat  transferred  in  the  form 
of  a  fluid  milk  product  or  a  bulk  fluid 


cream  product  from  a  pool  plant  to  an¬ 
other  pool  plant  or  by  a  handler  de¬ 
scribed  In  S  1071.9(c)  to  another  han¬ 
dler’s  pool  plant  shall  be  classified  as 
Class  I  milk  unless  both  handlers  re¬ 
quest  the  same  classification  in  another 
class.  In  either  case,  the  classification  of 
such  transfers  shall  be  subject  to  the 
following  conditions: 

(1)  The  skim  milk  or  butterfat  classi¬ 
fied  in  each  class  shall  be  limited  to  the 
amount  of  skim  milk  and  butterfat,  re¬ 
spectively,  remaining  in  such  class  at 
the  transferee-plant  after  the  computa¬ 
tions  pursuant  to  §  1071.44(a)  (12)  and 
the  corresponding  step  of  §  1071.44(b) ; 

(2)  If  the  transferor-plant  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1071.44(a)  (7) 
or  the  corresponding  step  of  §  1071.44(b) , 
the  skim  milk  or  butterfat  so  transferred 
shall  be  classified  so  as  to  allocate  the 
least  possible  Class  I  utilization  to  such 
other  source  milk;  and 

(3)  If  the  transferor-handler  received 
during  the  month  other  source  milk  to  be 
allocated  pursuant  to  $  1071.44(a)  (11) 
or  (12)  or  the  corresponding  steps  of 
§  1071.44(b),  the  skim  milk  or  butterfat 
so  transferred,  up  to  the  total  of  the 
skim  milk  and  butterfat,  respectively,  in 
such  receipts  of  other  source  milk,  shall 
not  be  classified  as  Class  I  milk  to  a 
greater  extent  than  would  be  the  case 
if  the  other  source  milk  had  been  re¬ 
ceived  at  the  transferee-plant. 

(b)  Transfers  and  diversions  to  other 
order  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
product  from  a  pool  plant  to  an  other 
order  plant  shall  be  classified  in  the  fol¬ 
lowing  manner.  Such  classification  shall 
apply  only  to  the  skim  milk  or  butterfat 
that  is  in  excess  of  any  receipts  at  the 
pool  plant  from  the  other  order  plant  of 
skim  milk  and  butterfat,  respectively,  in 
fluid  milk  products  and  bulk  fluid  cream 
products,  respectively,  that  are  in  the 
same  category  as  described  in  para¬ 
graph  (b)  (1),  (2),  or  (3)  of  this  section: 

(1)  If  transferred  as  packaged  fluid 
milk  products,  classification  shall  be  in 
the  classes  to  which  allocated  as  a  fluid 
milk  product  under  the  other  order; 

(2)  If  transferred  in  bulk  form,  clas¬ 
sification  shall  be  in  the  classes  to  which 
allocated  under  the  other  order  (includ¬ 
ing  allocation  under  the  conditions  set 
forth  in  paragraph  (b)(3)  of  this 
section) ; 

(3)  If  the  operators  of  both  plants  so 
request  in  their  reports  of  receipts  and 
utilization  filed  with  their  respective 
market  administrators,  transfers  or  di¬ 
versions  in  bulk  form  shall  be  classified  as 
Class  II  or  Class  III  milk  to  the  extent 
of  such  utilization  available  for  such 
classification  pursuant  to  the  allocation 
provisions  of  the  other  order; 

(4)  If  information  concerning  the 
classes  to  which  such  transfers  or  diver¬ 
sions  were  allocated  under  the  other 
order  is  not  available  to  the  market 
administrator  for  the  purpose  of  estab¬ 
lishing  classification  under  this  para¬ 
graph,  classification  shall  be  as  Class 


I,  subject  to  adjustment  when  such  in¬ 
formation  is  available; 

(5)  For  purposes  of  this  paragraph,  if 
the  other  order  provides  for  a  different 
number  of  classes  of  utilization  than  is 
provided  for  urjder  this  part,  skim  milk 
or  butterfat  allocated  to  a  class  consist¬ 
ing  primarily  of  fluid  milk  products  shall 
be  classified  as  Class  I  milk,  and  skim 
milk  or  butterfat  allocated  to  the  other 
classes  shall  be  classified  as  Class  III 
milk;  and 

(6)  If  the  form  in  which  any  fluid 
milk  product  that  is  transferred  to  an 
other  order  plant  is  not  defined  as  a  fluid 
milk  product  under  such  other  order, 
classification  under  this  paragraph  shall 
be  in  accordance  with  the  provisions  of 
§  1071.40. 

(c)  Transfers  to  producer-handlers. 
Skim  milk  or  butterfat  transferred  in  the 
following  forms  from  a  pool  plant  to  a 
producer-handler  under  this  or  any  other 
Federal  order  shall  be  classified: 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  fluid  milk  product;  and 

(2)  In  accordance  with  the  utilization 
assigned  to  it  by  the  market  administra¬ 
tor,  if  transferred  in  the  form  of  a  bulk 
fluid  cream  product.  For  this  purpose,  the 
producer-handler’s  utilization  of  skim 
milk  and  butterfat  in  each  class,  in  series 
beginning  with  Class  III,  shall  be  as¬ 
signed  to  the  extent  possible  to  his  re¬ 
ceipts  of  skim  milk  and  butterfat,  re¬ 
spectively,  in  bulk  fluid  cream  products, 
pro  rata  to  each  source. 

(d)  Transfers  and  diversions  to  other 
nonpool  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  following 
forms  from  a  pool  plant  to  a  nonpool 
plant  that  is  not  an  other  order  plant  or  a 
producer-handler  plant  shall  be  classi¬ 
fied: 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  packaged  fluid  milk  prod¬ 
uct;  and 

(2)  As  Class  I  milk,  if  transferred  or 
diverted  in  the  form  of  a  bulk  fluid  milk 
product  or  a  bulk  fluid  cream  product, 
unless  the  following  conditions  apply: 

(i)  If  the  conditions  described  in 
paragraph  (d)  (2)  (i)  (a)  and  (b)  of  this 
section  are  met,  transfers  or  diversions 
in  bulk  form  shall  be  classified  on  the 
basis  of  the  assignment  of  the  nonpool 
plant’s  utilization  to  its  receipts  as  set 
forth  in  paragraph  (d)  (2)  (ii)  through 
(viii)  of  this  section: 

(a)  The  transferor-handler  or  diver¬ 
tor-handler  claims  such  classification  in 
his  report  of  receipts  and  utilization  filed 
pursuant  to  S  1071.30  for  the  month 
within  which  such  transaction  occurred ; 
and 

(b)  The  nonpool  plant  operator  main¬ 
tains  books  and  records  showing  the  uti¬ 
lization  of  all  skim  milk  and  butterfat 
received  at  such  plant  which  are  made 
available  for  verification  purposes  if  re¬ 
quested  by  the  market  administrator; 

(ii)  Route  disposition  in  the  market¬ 
ing  area  of  each  Federal  milk  order  from 
the  nonpool  plant  and  transfers  of  pack¬ 
aged  fluid  milk  products  from  such  non¬ 
pool  plant  to  plants  fully  regulated  there¬ 
under  shall  be  assigned  to  the  extent 
possible  in  the  following  sequence: 
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(a)  Pro  rata  to  receipts  of  packaged 
fluid  milk  products  at  such  nonpool  plant 
from  pool  plants; 

(b)  Pro  rata  to  any  remaining  unas¬ 
signed  receipts  of  packaged  fluid  milk 
products  at  such  nonpool  plant  from 

other  order  plants; 

(c)  Pro  rata  to  receipts  of  bulk  fluid 
milk  products  at  such  non  pool  plant  from 

pool  plants;  and 

(d>  Pro  rata  to  any  remaining  unas¬ 
signed  receipts  of  bulk  fluid  milk  prod¬ 
ucts  at  such  nonpool  plant  from  other 
order  plants; 

tiii)  Any  remaining  Class  I  disposition 
of  packaged  fluid  milk  products  from  the 
nonpool  plant  shall  be  assigned  to  the 
extent  possible  pro  rata  to  any  remaining 
unassigned  receipts  of  packaged  fluid 
milk  products  at  such  nonpool  plant  from 
pool  plants  and  other  order  plants; 

(iv)  Transfers  of  bulk  fluid  milk  prod¬ 
ucts  from  the  nonpool  plant  to  a  plant 
fully  regulated  under  any  Federal  milk 
order,  to  the  extent  that  such  transfers 
to  the  regulated  plant  exceed  receipts 
of  fluid  milk  products  from  such  plant 
and  are  allocated  to  Class  I  at  the  trans¬ 
feree-plant,  shall  be  assigned  to  the  ex¬ 
tent  possible  in  the  following  sequence: 

(a)  Pro  rata  to  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from  pool 
plants;  and 

(b)  Pro  rata  to  any  remaining  unas¬ 
signed  receipts  of  fluid  milk  products  at 
such  nonpool  plant  from  other  order 
plants; 

(v)  Any  remaining  unassigned  Class  I 
disposition  from  the  nonpool  plant  shall 
be  assigned  to  the  extent  possible  In  the 
following  sequence : 

(a)  To  such  nonpool  plant’s  receipts 
from  dairy  farmers  who  the  market  ad¬ 
ministrator  determines  constitute  reg¬ 
ular  sources  of  Grade  A  milk  for  such 
nonpool  plant;  and 

(b)  To  such  nonpool  plant’s  receipts 
of  Grade  A  milk  from  plants  not  fully 
regulated  under  any  Federal  milk  order 
which  the  market  administrator  deter¬ 
mines  constitute  regular  sources  of 
Grade  A  milk  for  such  nonpool  plant; 

(vi)  Any  remaining  unassigned  re¬ 
ceipts  of  bulk  fluid  milk  products  at  the 
nonpool  plant  from  pool  plants  and  other 
order  plants  shall  be  assigned,  pro  rata 
among  such  plants,  to  the  extent  possible 
first  to  any  remaining  Class  I  utilization, 
then  to  Class  III  utilization,  and  then  to 
Class  II  utilization  at  such  nonpool 
plant ; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants, 
to  the  extent  possible  first  to  any  remain¬ 
ing  Class  III  utilization,  then  to  any  re¬ 
maining  Class  II  utilization,  and  then  to 
Class  I  utilization  at  such  nonpool  plant; 
and 

(viii)  In  determining  the  nonpool 
plant’s  utilization  for  purposes  of  this 
subparagraph,  any  fluid  milk  products 
and  bulk  fluid  cream  products  trans¬ 
ferred  from  such  nonpool  plant  to  a  plant 
not  fully  regulated  under  any  Federal 
milk  order  shall  be  classified  on  the  basis 


of  the  second  plant’s  utilization  using 
the  same  assignment  priorities  at  the 
second  plant  that  are  set  forth  in  this 
subparagraph. 

§  1071.43  General  classification  rules. 

In  determining  the  classification  of 
producer  milk  pursuant  to  S  1071.44,  the 
following  rules  shall  apply: 

(a)  Each  month  the  market  adminis¬ 
trator  shall  correct  for  mathematical 
and  other  obvious  errors  all  reports  filed 
pursuant  to  §  1071.30  and  shall  compute 
separately  for  each  pool  plant  and  for 
each  cooperative  association  with  respect 
to  milk  for  which  it  is  the  handler  pur¬ 
suant  to  §  1071.9  (b)  or  (c)  the  pounds 
of  skim  milk  and  butterfat,  respectively. 
In  each  class  in  accordance  with 
SS  1071.40, 1071.41,  and  1071.42; 

(b)  If  any  of  the  water  contained  in 
the  milk  from  which  a  product  is  made 
is  removed  before  the  product  is  utilized 
or  disposed  of  by  a  handler,  the  pounds 
of  skim  milk  in  such  product  that  are 
to  be  considered  under  this  part  as  used 
or  disposed  of  by  the  handler  shall  be  an 
amount  equivalent  to  the  nonfat  milk 
solids  contained  in  such  product  plus  all 
of  the  water  originally  associated  with 
such  solids;  and 

(c)  The  classification  of  producer  milk 
for  which  a  cooperative  association  is  the 
handler  pursuant  to  §  1071.9  (b)  or  (c) 
shall  be  determined  separately  from  the 
operations  of  any  pool  plant  operated 
by  such  cooperative  association. 

§  1071.44  Classification  of  producer 
milk. 

For  each  month  the  market  adminis¬ 
trator  shall  determine  the  classification 
of  producer  milk  of  each  handler  de¬ 
scribed  in  §  1071.9(a)  for  each  of  his  pool 
plants  separately  and  of  each  handler 
described  in  §  1071.9  (b)  and  (c)  by  al¬ 
locating  the  handler’s  receipts  of  skim 
milk  and  butterfat  to  his  utilization  as 
follows: 

(a)  Skim  milk  shall  be  allocated  in  the 
following  manner: 

(1)  Subtract  from  the  total  pounds 
of  skim  milk  in  Class  III  the  pounds  of 
skim  milk  in  shrinkage  specified  in 
5  1071.41(b); 

(2)  Subtract  from  the  total  pounds 
of  skim  milk  in  Class  I  the  pounds  of 
skim  milk  in  receipts  of  packaged  fluid 
milk  products  from  ar  unregulated 
supply  plant  to  the  extent  that  an  equiv¬ 
alent  amount  of  skim  milk  disposed  of 
to  such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is  classi¬ 
fied  and  priced  as  Class  I  milk  and  is 
not  used  as  an  offset  for  any  other  pay¬ 
ment  obligation  under  any  order; 

(3)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  fluid  milk  products  re¬ 
ceived  in  packaged  form  from  an  other 
order  plant,  except  that  to  be  subtracted 
pursuant  to  paragraph  (a)  (7)  (vi)  of 
this  section,  as  follows: 

(i)  From  Class  TII  milk,  the  lesser  of 
the  pounds  remaining  or  2  percent  of 
such  receipts;  and 

(ii)  From  Class  I  milk,  the  remainder 
of  such  receipts; 


(4)  Subtract  from  the  pounds  of  skim 
milk  in  Class  II  the  pounds  of  skim 
milk  in  products  specified  in  §  1071.40(b) 

(1)  that  were  received  in  packaged  form 
from  other  plants,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  II; 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products  speci¬ 
fied  in  $  1071.40(b)(1)  that  were  in  in¬ 
ventory  at  the  beginning  of  the  month  in 
packaged  form,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  II.  This  subparagraph  shall  apply 
only  if  the  pool  plant  was  subject  to  the 
provisions  of  this  subparagraph  or  com¬ 
parable  provisions  of  another  Federal 
milk  order  in  the  immediately  preceding 
month; 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  other  source  milk 
(except  that  received  in  the  form  of  a 
fluid  milk  product  or  a  fluid  cream  prod¬ 
uct)  that  is  used  to  produce,  or  added  to, 
any  product  specified  in  §  1071.40(b) ,  but 
not  in  excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II; 

(7)  Subtract  in  the  order  specified  be¬ 
low  from  the  pounds  of  skim  milk  re¬ 
maining  in  each  class,  in  series  beginning 
with  Class  III,  the  pounds  of  skim  milk 
in  each  of  the  following: 

(i)  Other  source  milk  (except  that  re¬ 
ceived  in  the  form  of  a  fluid  milk  prod¬ 
uct)  and,  if  paragraph  (a)  (5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1071.40(b)  (1)  that  was  not 
subtracted  pursuant  to  paragraph  (a) 
(4) ,  (5) ,  and  (6i  of  this  section; 

(ii)  Receipts  of  fluid  milk  products 
(except  filled  milk)  for  which  Grade  A 
certification  is  not  established; 

(iii)  Receipts  of  fluid  milk  products 
from  unidentified  sources, 

(iv)  Receipts  of  fluid  milk  products 
from  a  producer-handler  as  defined 
under  this  or  any  other  Federal  milk 
order; 

(v)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  unregulated 
supply  plant  that  were  not  subtracted 
pursuant  to  paragraph  (a)  (2)  of  this 
section;  and 

(vi)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  other  order 
plant  that  is  regulated  under  any  Fed¬ 
eral  milk  order  providing  for  individual- 
handler  pooling,  to  the  extent  that  re¬ 
constituted  skim  milk  is  allocated  to 
Class  I  at  the  transferor-plant; 

(8)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk  re¬ 
maining  in  Class  n  and  Class  III,  in  se¬ 
quence  beginning  with  Class  III : 

(i)  The  pounds  of  skim  milk  in  re¬ 
ceipts  of  fluid  milk  products  from  an  un¬ 
regulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraph  (a) 

(2)  and  (7)  (v)  of  this  section  for 
which  the  handler  requests  a  classifica¬ 
tion  other  than  Class  I,  but  not  in  excess 
of  the  pounds  of  skim  milk  remaining  in 
Class  II  and  Class  III  combined; 

(ii)  The  pounds  of  skim  milk  in  re¬ 
ceipts  of  fluid  milk  products  from  an  un- 
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regulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraph  (a) 
(2),  (7)(v),  and  (8)  (i)  of  this  section 
which  are  in  excess  of  the  pounds  of  skim 
milk  determined  pursuant  to  paragraph 
(a>  (8)  (ii) '  (a)  through  (c)  of  this  sec¬ 
tion.  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  Class  II  and  Class  III 
combined  exceed  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  n  and  Class  III  shall 
be  increased  (increasing  Class  III  first  to 
the  extent  permitted  by  the  handler’s 
total  Class  III  utilization  at  his  other 
pool  plants)  by  an  amount  equal  to  such 
quantity  to  be  subtracted  and  the  pounds 
of  skim  milk  in  Class  I  shall  be  decreased 
by  a  like  amount.  In  such  case,  the 
pounds  of  skim  milk  remaining  in  each 
class  at  this  allocation  step  at  other  pool 
plants  of  the  handler  shall  be  adjusted  to 
to  the  extent  possible  in  the  reverse  di¬ 
rection  by  a  like  amount.  Such  adjust¬ 
ment  shall  be  made  at  the  other 
plants  in  sequence  beginning  with  the 
plant  having  the  least  minus  location 
adjustment: 

(a)  Multiply  by  1.25  the  sum  of  the 
pounds  of  skim  milk  remaining  in  Class 

I  at  this  allocation  step  at  all  pool  plants 
of  the  handler; 

(b)  Subtract  from  the  above  result 
the  sum  of  the  pounds  of  skim  milk  in 
receipts  at  all  pool  plants  of  the  handler 
of  producer  milk,  milk  from  a  handler 
described  in  §  1071.9(c) .  fluid  milk  prod¬ 
ucts  from  pool  plants  of  other  handlers, 
and  bulk  fluid  milk  products  from  other 
order  plants  that  were  not  subtracted 
pursuant  to  paragraph  (a)  (7)  (vi)  of  this 
section;  and 

(c)  Multiply  any  plus  quantity  result¬ 
ing  above  by  the  percentage  that  the  re¬ 
ceipts  of  skim  milk  in  fluid  milk  prod¬ 
ucts  from  unregulated  supply  plants  that 
remain  at  this  pool  plant  is  of  all  such 
receipts  remaining  at  this  allocation  step 
at  all  pool  plants  of  the  handlers;  and 

(iii)  The  pounds  of  skim  milk  in  re¬ 
ceipts  of  bulk  fluid  milk  products  from 
another  order  plant  that  are  in  excess  of 
bulk  fluid  milk  products  transferred  or 
diverted  to  such  plant  and  that  were  not 
subtracted  pursuant  to  paragraph  (a) 
(7),  (vi)  of  this  section,  if  Class  II  or 
Class  III  classification  is  requested  by 
the  operator  of  the  other  order  plant  and 
the  handler,  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

II  and  Class  III  combined; 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1071.40(b)  (1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraph  (a)(5)  and  (7)  (i)  of  this 
section; 

(10)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  III  the  pounds  of  skim 
milk  subtracted  pursuant  to  paragraph 

(a)(1)  of  this  section; 

(11)  Subject  to  the  provisions  of 
paragraph  (a)(ll)(i)  of  this  section, 
subtract  from  the  pounds  of  skim  milk 
remaining  In  each  class  at  the  plant,  pro 
rata  to  the  total  pounds  of  skim  milk  re¬ 


maining  in  Class  I  and  in  Class  II  and 
Class  III  combined  at  this  allocation  step 
at  all  pool  plants  of  the  handler,  with  the 
quantity  prorated  to  Class  II  and  Class 
III  combined  being  subtracted  first  from 
Class  III  and  then  from  Class  II,  the 
pounds  of  skim  milk  in  receipts  of  fluid 
milk  products  from  an  unregulated  sup¬ 
ply  plant  that  were  not  subtracted  pur¬ 
suant  to  paragraph  (a)(2),  (7)(v),  and 
(8)  (i)  and  (ii)  of  this  section  and 
that  were  not  offset  by  transfers  or  diver¬ 
sions  of  fluid  milk  products  to  the  same 
unregulated  supply  plant  from  which 
fluid  milk  products  to  be  allocated  at  this 
step  were  received: 

(i)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  any  class  pursuant  to 
this  subparagraph  exceed  the  pounds 
of  skim  milk  remaining  in  such  class, 
the  pounds  of  skim  milk  in  such  class 
shall  be  increased  by  an  amount  equal  to 
such  quantity  to  be  subtracted  and  the 
pounds  of  skim  milk  in  the  other  classes 
(beginning  with  the  higher-priced  class) 
shall  be  decreased  by  a  like  amount.  In 
such  case,  the  pounds  of  skim  milk  re¬ 
maining  in  each  class  at  this  allocation 
step  at  other  pool  plants  of  the  handler 
shall  be  adjusted  to  the  extent  possible 
in  the  reverse  direction  by  a  like  amount. 
Such  adjustment  shall  be  made  at  the 
other  plants  in  sequence  beginning  with 
the  plant  having  the  least  minus  location 
adjustment; 

(12)  Subtract  in  the  manner  specified 
below  from  the  pounds  of  skim  milk  re¬ 
maining  in  each  class  the  pounds  of  skim 
milk  in  receipts  of  bulk  fluid  milk  prod¬ 
ucts  from  an  other  order  plant  that  are 
in  excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
paragraph  (a)  (7)  (vi)  and  (8)  (iii)  of 
this  section: 

(i)  Subject  to  the  provisions  of  para¬ 
graph  (a)(12)(ii)  and  (iii)  of  this  sec¬ 
tion,  such  subtraction  shall  be  pro  rata 
to  the  pounds  of  skim  milk  in  Class  I 
and  in  Class  II  and  Class  III  combined, 
with  the  quantity  prorated  to  Class  II  and 
Class  III  combined  being  subtracted  first 
from  Class  in  and  then  from  Class  n, 
with  respect  to  whichever  of  the  follow¬ 
ing  quantities  represents  the  lower  pro¬ 
portion  of  Class  I  milk: 

(a)  The  estimated  utilization  of  skim 
milk  of  all  handlers  in  each  class  as  an¬ 
nounced  for  the  month  pursuant  to 
§  1071.45(a) ;  or 

(b)  The  total  pounds  of  skim  milk  re¬ 
maining  in  each  class  at  this  allocation 
step  at  all  pool  plants  of  the  handler; 

(ii)  Should  the  proration  pursuant  to 
paragraph  (a)  (12)  (i)  of  this  section  re¬ 
sult  in  the  total  pounds  of  skim  milk  at 
all  pool  plants  of  the  handler  that  are 
to  be  subtracted  at  this  allocation  step 
from  Class  II  and  Class  III  combined  ex¬ 
ceeding  the  pounds  of  skim  milk  remain¬ 
ing  in  Class  II  and  Class  III  at  all  such 
plants,  the  pounds  of  such  excess  shall 
be  subtracted  from  the  pounds  of  skim 
milk  remaining  in  Class  I  after  such  pro¬ 
ration  at  the  pool  plants  at  which  such 
other  source  milk  was  received;  and 

(iii)  Except  as  provided  in  paragraph 
(a)  (12)  (ii)  of  this  section,  should  the 


computations  pursuant  to  paragraph 

(a)  (12)  (i)  or  (ii)  of  this  section  re¬ 
sult  in  a  quantity  of  skim  milk  to  be 
subtracted  from  any  class  that  exceeds 
the  pounds  of  skim  milk  remaining  in 
such  class,  the  pounds  of  skim  milk  in 
such  class  shall  be  increased  by  an 
amount  equal  to  such  quantity  to  be 
subtracted  and  the  pounds  of  skim  milk 
in  the  other  classes  (beginning  with  the 
higher-priced  class)  shall  be  decreased 
by  a  like  amount.  In  such  case,  the 
pounds  of  skim  milk  remaining  in  each 
class  at  this  allocation  step  at  other  pool 
plants  of  the  handler  shall  be  adjusted 
to  the  extent  possible  in  the  reverse  di¬ 
rection  by  a  like  amount.  Such  adjust¬ 
ment  shall  be  made  at  the  other  plants 
in  sequence  beginning  with  the  plant  hav¬ 
ing  the  least  minus  location  adjustment; 

( 13 )  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  receipts  of  fluid  milk 
products  and  bulk  fluid  cream  products 
from  another  pool  plant  or  a  handler 
described  in  §  1071.9(c)  according  to  the 
classification  of  such  products  pursuant 
to  §  1071.42(a) ;  and 

(14)  If  the  total  pounds  of  skim  milk 
remaining  in  all  classes  exceed  the 
pounds  of  skim  milk  in  producer  milk, 
subtract  such  excess  from  the  pounds  of 
skim  milk  remaining  in  each  class* in 
series  beginning  with  Class  m.  Any 
amount  so  subtracted  shall  be  known  as 
"overage”; 

(b)  Butterfat  shall  be  allocated  in  ac¬ 
cordance  with  the  procedure  outlined  for 
skim  milk  in  paragraph  (a)  of  this  sec¬ 
tion;  and 

(c)  The  quantity  of  producer  milk  in 
each  class  shall  be  the  combined  pounds 
of  skim  milk  and  butterfat  remaining  in 
each  class  after  the  computations  pursu¬ 
ant  to  §  1071.44(a)  (14)  and  the  corre¬ 
sponding  step  of  §  1071.44(b). 

§  1071.45  Market  administrator’s  re¬ 
ports  and  announcements  concern¬ 
ing  class!  Beat  ion. 

The  market  administrator  shall  make 
the  following  reports  and  announcements 
concerning  classification: 

(a)  Whenever  required  for  the  pur¬ 
pose  of  allocating  receipts  from  other 
order  plants  pursuant  to  §  1071.44(a)  (12) 
and  the  corresponding  step  of  §  1071.44 

(b) ,  estimate  and  publicly  announce  the 
utilization  (to  the  nearest  whole  per¬ 
centage)  in  each  class  during  the  month 
of  skim  milk  and  butterfat,  respectively, 
in  producer  milk  of  all  handlers.  Such 
estimate  shall  be  based  upon  the  most 
current  available  data  and  shall  be  final 
for  such  purpose. 

(b)  Report  to  the  market  administra¬ 
tor  of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and  utiliza¬ 
tion  for  the  month  is  received  from  a 
handler  who  has  received  fluid  milk  prod¬ 
ucts  or  bulk  fluid  cream  products  from  an 
other  order  plant,  the  class  to  which  such 
receipts  are  allocated  pursuant  to 
§  1071.44  on  the  basis  of  such  report,  and, 
thereafter,  any  change  in  such  allocation 
required  to  correct  errors  disclosed  in  the 
verification  of  such  report. 

(c)  Furnish  to  each  handler  operating 
a  pool  plant  who  has  shipped  fluid  milk 
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products  or  bulk  fluid  cream  products  to 
an  other  order  plant  the  class  to  which 
such  shipments  were  allocated  by  the 
market  administrator  of  the  other  order 
on  the  basis  of  the  report  by  the  receiving 
handler,  and,  as  necessary,  any  changes 
in  such  allocation  arising  from  the  veri¬ 
fication  of  such  report. 

(d)  On  or  before  the  12th  day  after 
the  end  of  each  delivery  period,  report 
to  each  cooperative  association  which  so 
requests,  the  amount  and  class  utiliza¬ 
tion  of  the  milk  caused  to  be  delivered  to 
each  handler  by  such  cooperative  asso¬ 
ciation,  either  directly  or  from  producers 
who  are  members  of  such  cooperative 
association.  For  purposes  of  this  report, 
the  milk  so  delivered  by  a  cooperative 
association  shall  be  prorated  to  each 
class  in  the  proportion  that  the  total 
quantity  of  producer  milk  received  by 
such  handler  was  to  the  quantity  of  milk 
in  each  class. 

Class  Prices 
§  1071.50  Class  prices. 

Subject  to  the  provisions  of  §1071.52, 
the  class  prices  for  the  month  per  hun¬ 
dredweight  of  milk  containing  3.5  per¬ 
cent  butterfat  shall  be  as  follows: 

(a)  Class  I  price.  The  Class  I  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $1.54: 
Provided,  That  the  price  so  determined 
shall  be  further  adjusted  by  subtracting 
any  amount  by  which  such  price  ex¬ 
ceeds  the  higher  of,  or  adding  any 
amount  by  which  such  price  is  less  than, 
the  lower  of  the  following: 

(1)  The  price  for  Class  I  milk  of  3.5 
percent  butterfat  content  established 
for  the  same  month  or  delivery  period 
pursuant  to  Part  1106  of  this  chapter 
regulating  the  handling  of  milk  in  the 
Oklahoma  Metropolitan  marketing  area 
less  33  cents;  or 

(2)  The  price  for  Class  1  milk  of  3.5 
percent  butterfat  content  established  for 
the  same  month  or  delivery  period  for 
Zone  1  under  Part  1062  of  this  chapter 
regulating  the  handling  of  milk  in  the 
St.  Louis-Ozarks  marketing  area,  plus 
15  cents. 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
month  plus  10  cents. 

<c)  Class  III  price.  The  Class  III  price 
shall  be  the  basic  formula  price  for  the 
month. 

§  1071.51  Basic  formula  price. 

The  “basic  formula  price”  shall  be 
the  average  price  per  hundredweight  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as  reported 
by  the  Department  for  the  month,  ad¬ 
justed  to  a  3.5  percent  butterfat  basis 
and  rounded  to  the  nearest  cent.  For  such 
adjustment,  the  butterfat  differential 
( rounded  to  the  nearest  one-tenth  cent) 
per  one-tenth  percent  butterfat  shall  be 
0.12  times  the  simple  average  of  the 
wholesale  selling  prices  (using  the  mid¬ 
point  of  any  price  range  as  one  price) 
of  Grade  A  (92-score)  bulk  butter  per 
pound  at  Chicago,  as  reported  by  the  De¬ 
partment  for  the  month.  For  the  purpose 


of  computing  the  Class  I  price,  the  re¬ 
sulting  price  shall  be  not  less  than  $4.33. 
§  1071.52  Plant  location  adjustments 
for  handlers. 

(a)  For  milk  received  from  producers 
at  a  pool  plant  located  more  than  50 
miles  by  shortest  highway  distance  as 
measured  by  the  market  administrator, 
from  the  nearest  of  the  city  halls  in 
Joplin  or  Nevada,  Mo.,  or  Chanute 
or  Independence,  Kans.,  and  disposed 
of  as  Class  I  milk  or  assigned  Class  I  lo¬ 
cation  adjustment  credit  pursuant  to 
paragraph  (b)  of  this  section,  the  price 
computed  pursuant  to  §  1071.50(a)  shall 
be  reduced  by  10  cents  if  such  plant  is  lo¬ 
cated  more  than  50  miles  but  not  more 
than  60  miles  from  such  city  hall  and  by 
an  additional  2  cents  for  each  15  miles 
or  fraction  thereof  that  such  distance 
exceeds  60  miles; 

(b)  For  purposes  of  calculating  such 
adjustment,  transfers  between  pool 
plants  shall  be  assigned  Class  I  disposi¬ 
tion  at  the  transferee-plant  in  a  volume 
not  in  excess  of  that  by  which  105  per¬ 
cent  of  Class  I  disposition  at  the  trans¬ 
feree-plant  exceeds  the  sum  of  receipts 
at  such  plant  from  producers  and  han¬ 
dlers  described  in  §1071.9(c),  and  the 
pounds  assigned  as  Class  I  to  receipts 
from  other  order  plants  and  unregulated 
supply  plants.  Such  assignment  is  to  be 
made  first  to  transferor-plants  at  which 
no  location  adjustment  credit  is  appli¬ 
cable  and  then  in  sequence  beginning 
with  the  plant  at  which  the  least  location 
adjustment  would  apply;  and 

(c)  The  Class  I  price  applicable  to 
other  source  milk  shall  be  adjusted  at  the 
rates  set  forth  in  paragraph  (a)  of  this 
section,  except  that  the  adjusted  Class  I 
price  shall  not  be  less  than  the  Class  ill 
price. 

§  1071.53  Announcement  of  cla**  prices. 

The  market  administrator  shall  an¬ 
nounce  publicly  on  or  before  the  fifth  day 
of  each  month  the  Class  I  price  for  the 
following  month  and  the  Class  II  and 
Class  III  prices  for  the  preceding  month. 

§  1071.54  Equivalent  price. 

If  for  any  reason  a  price  or  pricing 
constituent  required  by  this  part  for 
computing  class  prices  or  for  other  pur¬ 
poses  is  not  available  as  prescribed  in 
this  part,  the  market  administrator  shall 
use  a  price  or  pricing  constituent  deter¬ 
mined  by  the  Secretary  to  be  equivalent 
to  the  price  or  pricing  constituent  that  is 
required. 

Uniform  Price 

§  1071.60  Handler's  value  of  milk  for 
computing  uniform  price. 

For  the  purpose  of  computing  the  uni¬ 
form  price,  the  market  administrator 
shall  determine  for  each  month  the  value 
of  milk  of  each  handler  with  respect  to 
each  of  his  pool  plants  and  of  each  han¬ 
dler  described  in  §  1071.9  (b)  and  (c) 
as  follows: 

(a)  Multiply  the  pounds  of  producer 
milk  in  each  class  as  determined  pursuant 
to  §  1071.44  by  the  applicable  class  prices 
and  add  the  resulting  amounts; 


(b)  Add  the  amounts  obtained  from 
multiplying  the  pounds  of  overage  sub¬ 
tracted  from  each  class  pursuant  to 
§  1071.44(a)  (14)  and  the  corresponding 
step  of  §  1071.44(b)  by  the  respective 
class  prices,  as  adjusted  by  the  butterfat 
differential  specified  in  §  1071.74,  that 
are  applicable  at  the  location  of  the  pool 
plant; 

(c)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  HI  price  for  the  preceding  month 
and  the  Class  I  price  applicable  at  the 
location  of  the  pool  plant  or  the  Class  II 
price,  as  the  case  may  be,  for  the  current 
month  by  the  hundredweight  of  skim 
milk  and  butterfat  subtracted  from  Class 
I  and  Class  II  pursuant  to  §  1071.44(a) 
(9)  and  the  corresponding  step  of 
§  1071.44(b); 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  HI  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I  pursu¬ 
ant  to  8  1071.44(a)(7)  (i)  through  (iv) 
and  the  corresponding  step  of  §  1071.44 
(b),  excluding  receipts  of  bulk  fluid 
cream  products  from  an  other  order 
plant; 

(e)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  transferor-plant  and  the  Class  III 
price  by  the  hundredweight  of  skim  milk 
and  butterfat  subtracted  from  Class  I 
pursuant  to  i  1071.44(a)  (7)  (v)  and  (vl) 
and  the  corresponding  step  of  §  1071.44 
(b); 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest  unregu¬ 
lated  supply  plants  from  which  an  equiv¬ 
alent  volume  was  received  by  the  pounds 
of  skim  milk  and  butterfat  subtracted 
from  Class  I  pursuant  to  §  1071.44(a) 
(11)  and  the  corresponding  step  of 
§  1071.44(b),  excluding  such  skim  milk 
and  butterfat  In  receipts  of  bulk  fluid 
milk  products  from  an  unregulated  sup¬ 
ply  plant  to  the  extent  that  an  equiv¬ 
alent  amount  of  skim  milk  or  butterfat 
disposed  of  to  such  plant  by  handlers 
fully  regulated  under  any  Federal  milk 
order  is  classified  and  priced  as  Class  I 
milk  and  is  not  used  as  an  offset  for  any 
other  payment  obligation  under  any  or¬ 
der;  and 

(g)  For  the  first  month  that  this 
paragraph  is  effective,  subtract  the 
amount  obtained  from  multiplying  the 
difference  between  the  Class  I  price  ap¬ 
plicable  at  the  location  of  the  pool  plant 
and  the  Class  II  price,  both  for  the  pre¬ 
ceding  month,  by  the  hundredweight  of 
skim  milk  and  butterfat  in  any  fluid  milk 
product  or  product  specified  in  §  1071.40 
(b)  that  was  in  the  plant’s  inventory  at 
the  end  of  the  preceding  month  and 
classified  as  Class  I  milk. 

§  1071.61  Computation  of  uniform 
price. 

For  each  month  the  market  adminis¬ 
trator  shall  compute  the  uniform  price 
per  hundredweight  for  milk  of  3.5 
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percent  butterfat  content  received  from 
producers  as  follows: 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1071.60  for  all 
handlers  who  filed  the  reports  prescribed 
by  §  1071.30  for  the  month  and  who  made 
the  payments  pursuant  to  §§  1071.71  and 
1071.73  for  the  preceding  month; 

(b)  Add  an  amount  equal  to  the  total 
value  of  the  location  adjustments  com¬ 
puted  pursuant  to  §  1071.75; 

(c)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  unobligated  balance 
in  the  producer-settlement  fund; 

(d)  Subtract  an  amount  computed 
by  multiplying  the  total  hundredweight 
of  producer  milk  included  pursuant  to 
paragraph  (a)  of  this  section  by  5  cents; 

(e)  Divide  the  resulting  amount  by 
the  sum  of  the  following  for  all  handlers 
included  in  these  computations: 

(1)  The  total  hundredweight  of  pro¬ 
ducer  milk;  and 

(2)  The  total  hundredweight  for  which 
a  value  is  computed  pursuant  to  8  1071.60 

(f) ;  and 

(f)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  per  hundredweight. 
The  result  shall  be  the  “uniform  price” 
for  milk  received  from  producers. 

§  1071.62  Announcement  of  uniform 
price  and  butterfat  differential. 

The  market  administrator  shall  an¬ 
nounce  publicly  on  or  before: 

(a)  The  fifth  day  after  the  end  of  each 
month  the  butterfat  differential  for  such 
month;  and 

(b)  The  12th  day  after  the  end  of  each 
month  the  uniform  price  for  such  month. 

Payments  For  Milk 
§  1071.70  Producer-settlement  fund. 

The  market  administrator  shall  es¬ 
tablish  and  maintain  a  separate  fund 
known  as  the  “producer-settlement 
fund,”  into  which  he  shall  deposit  pay¬ 
ments  made  by  handlers  pursuant  to 
88  1071.71,  1071.76,  and  1071.77  and  out 
of  which  he  shall  make  payments  to 
handlers  pursuant  to  S§  1071.72  and 
1071.77:  Provided,  That  payments  due 
to  any  handler  shall  be  offset  by  pay¬ 
ments  due  from  such  handler. 

§  1071.71  Payments  to  the  producer- 
settlement  fund. 

(a)  On  or  before  the  13th  day  after 
the  end  of  the  month,  each  handler  shall 
pay  to  the  market  administrator  the 
amount,  if  any,  by  which  the  amount 
specified  in  paragraph  (a)  (1)  of  this 
section  exceeds  the  amount  specified  in 
paragraph  (a)  (2)  of  this  section: 

(1)  The  total  value  of  milk  of  the 
handler  for  such  month  as  determined 
pursuant  to  §  1071.60. 

(2)  The  sum  of: 

(i)  The  value  at  the  uniform  price,  as 
adjusted  pursuant  to  §  1071.75,  of  such 
handler’s  receipts  of  producer  milk;  and 

(ii)  The  value  at  the  uniform  price 
applicable  at  the  location  of  the  plant 
from  which  received  plus  5  cents  of  other 
source  milk  for  which  a  value  is  com¬ 
puted  pursuant  to  §  1071.60(f). 

(b)  On  or  before  the  25th  day  after  the 
end  of  the  month  each  person  who  op¬ 


erated  an  other  order  plant  that  was 
regulated  during  such  month  under  an 
order  providing  for  individual-handler 
pooling  shall  pay  to  the  market  admin¬ 
istrator  an  amount  computed  as  follows: 

(11  Determine  the  quantity  of  recon¬ 
stituted  skim  milk  in  filled  milk  in  route 
disposition  from  such  plant  in  the  mar¬ 
keting  area  which  was  allocated  to  Class 
I  at  such  plant.  If  there  is  such  route 
disposition  from  such  plant  in  marketing 
areas  regulated  by  two  or  more  market¬ 
wide  pool  orders,  the  reconstituted  skim 
milk  allocated  to  Class  I  shall  be  prorated 
to  each  order  according  to  such  route 
disposition  in  each  marketing  area;  and 

(2)  Compute  the  value  of  the  recon¬ 
stituted  skim  milk  assigned  in  paragraph 
(b)(1)  of  this  section  to  route  disposition 
in  this  marketing  area  by  multiplying 
the  quantity  of  such  skim  milk  by  the 
difference  between  the  Class  I  price 
under  this  part  that  is  applicable  at  the 
location  of  the  other  order  plant  (but 
not  to  be  less  than  the  Class  in  price) 
and  the  Class  III  price. 

§  1071.72  Payments  from  the  producer- 
settlement  fund. 

On  or  before  the  14th  day  after  the 
end  of  each  month  the  market  adminis¬ 
trator  shall  pay  to  each  handler  the 
amount,  if  any,  by  which  the  amount 
computed  pursuant  to  8  1071.71(a)(2) 
exceeds  the  amount  computed  pursuant 
to  §  1071.71(a)  (1).  The  market  adminis¬ 
trator  shall  offset  any  payment  due  any 
handler  against  payments  due  from  such 
handler.  If  the  balance  in  the  producer- 
settlement  fund  is  insufficient  to  make  all 
payments  pursuant  to  this  section,  the 
market  administrator  shall  reduce  uni¬ 
formly  such  payments  and  shall  com¬ 
plete  such  payments  as  soon  as  the  nec¬ 
essary  funds  are  available. 

§  1071.73  Payments  to  producers  and  to 
cooperative  associations. 

Each  handler  shall  make  payment  as 
follows: 

(a)  On  or  before  the  last  day  of  each 
delivery  period  to  each  producer  for  milk 
received  from  him  during  the  first  15 
days  of  such  delivery  period  at  not  less 
than  the  Class  III  price  for  the  preceding 
delivery  period:  Provided,  That  with  re¬ 
spect  to  producers  whose  milk  was 
caused  to  be  delivered  to  such  handler 
by  a  cooperative  association  which  is  au¬ 
thorized  to  collect  payments  for  such 
milk,  the  handler  shall,  if  the  coopera¬ 
tive  association  so  requests,  pay  such  co¬ 
operative  association  at  least  2  days 
before  the  end  of  the  delivery  period,  an 
amount  equal  to  the  sum  of  the  individ¬ 
ual  payments  otherwise  payable  to  such 
producers  in  accordance  with  this 
paragraph. 

(b)  On  or  before  the  17th  day  after 
the  end  of  each  delivery  period,  for  all 
milk  received  during  such  delivery  period 
from  such  producer  at  not  less  than  the 
uniform  price  for  such  delivery  period 
computed  pursuant  to  8  1071.61  subject 
to  the  following  adjustments:  (1)  The 
butterfat  and  location  differentials  pur¬ 
suant  to  §8  1071.74  and  1071.75;  (2)  pay¬ 
ment  made  pursuant  to  paragraph  (a)  of 


this  section;  (3)  deductions  for  market¬ 
ing  services  pursuant  to  8  1071.86,  (4)  de¬ 
ductions  authorized  by  the  producer  ;  and 
(5)  any  error  in  payments  to  such  pro¬ 
ducer  for  past  delivery  periods :  Provided. 
That  if  by  such  date  such  handler  has  not 
received  full  payment  for  milk  for  such 
delivery  period  pursuant  to  §  1071.72,  he 
may  reduce  uniformly  per  hundred¬ 
weight,  for  all  producers  his  payments 
pursuant  to  this  paragraph,  by  an 
amount  not  in  excess  of  the  per  hun¬ 
dredweight  reduction  in  payments  from 
the  market  administrator:  Provided  fur¬ 
ther,  That  the  handler  shall  make  such 
balance  of  payment  to  those  producers 
to  whom  it  is  due  on  or  before  the  date 
for  making  payments,  pursuant  to  this 
paragraph,  next  following  that  on  which 
such  balance  of  payment  is  received  from 
the  market  administrator:  And  provided 
further.  That  with  respect  to  producers 
whose  milk  was  caused  to  be  delivered  to 
such  handler  by  a  cooperative  associa¬ 
tion  which  is  authorized  to  collect  pay¬ 
ment  for  such  milk,  the  handler  shall,  if 
the  cooperative  association  so  requests, 
pay  such  cooperative  association,  on  or 
before  the  15th  day  after  the  end  of  each 
delivery  period  an  amount  equal  to  the 
sum  of  the  individual  payments  other¬ 
wise  payable  to  such  producer  in  accord¬ 
ance  with  this  paragraph;  and 

(c)  On  or  before  the  17th  day  after 
the  end  of  each  delivery  period,  to  each 
handler  described  in  8  1071.9(c)  for  milk 
received  from  such  handler,  not  less  than 
the  value  of  such  milk  as  is  classified  pur¬ 
suant  to  8  1071.42(a)  at  the  class  prices, 
as  adjusted  by  the  butterfat  differential 
specified  in  8  1071.74,  that  are  applicable 
at  the  location  of  the  handler’s  pool 
plant. 

§  1071.74  Butterfat  differential. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  uniform  price 
shall  be  increased  or  decreased,  respec¬ 
tively,  for  each  0.1-percent  butterfat 
variation  from  3.5  percent  by  a  butterfat 
differential,  rounded  to  the  nearest  0.1 
cent,  which  shall  be  0.115  times  the  sim¬ 
ple  average  of  the  wholesale  selling  prices 
(using  the  midpoint  of  any  price  range 
as  one  price)  of  Grade  A  (92-score)  bulk 
butter  per  pound  at  Chicago,  as  reported 
by  the  Department  for  the  month. 

§  1071.75  Plant  location  adjustments  for 
producers  and  on  nonpool  milk. 

(a)  The  uniform  price  for  producer 
milk  received  at  a  pool  plant  shall  be 
adjusted  according  to  the  location  of  the 
pool  plant  at  the  rates  set  forth  in 
8  1071.52. 

(b)  The  uniform  price  applicable  to 
other  source  milk  shall  be  subject  to  the 
same  adjustments  applicable  to  the  uni¬ 
form  price  under  paragraph  (a)  of  this 
section,  except  that  the  adjusted  uniform 
price  plus  5  cents  shall  not  be  less  than 
the  Class  III  price. 

§  1071.76  Payments  by  handler  operat¬ 
ing  a  partially  regulated  distributing 
plant. 

Each  handler  who  operates  a  partially 
regulated  distributing  plant  shall  pay  on 
or  before  the  25th  day  after  the  end  of 
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the  month  to  the  market  administrator 
for  the  producer-settlement  fund  the 
amount  computed  pursuant  to  paragraph 

(a)  of  this  section.  If  the  handler  sub¬ 
mits  pursuant  to  S§  1071.30(b)  and 
1071.31(b)  the  information  necessary  for 
making  the  computations,  such  handler 
may  elect  to  pay  in  lieu  of  such  payment 
the  amount  computed  pursuant  to  para¬ 
graph  (b)  of  this  section: 

(a)  The  payment  under  this  para¬ 
graph  shall  be  the  amount  resulting  from 
the  following  computations: 

(1)  Determine  the  pounds  of  route 
disposition  in  the  marketing  area  from 
the  partially  regulated  distributing 
plant; 

(2)  Subtract  the  pounds  of  fluid  milk 
products  received  at  the  partially  regu¬ 
lated  distributing  plant: 

(i)  As  Class  I  milk  from  pool  plants 
and  other  order  plants,  except  that  sub¬ 
tracted  under  a  similar  provision  of 
another  Federal  milk  order;  and 

(ii)  From  another  nonpool  plant  that 
Is  not  an  other  order  plant  to  the  extent 
that  an  equivalent  amount  of  fluid  milk 
products  disposed  of  to  such  nonpool 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment  obliga¬ 
tion  under  any  order; 

(3)  Subtract  the  pounds  of  reconsti¬ 
tuted  skim  milk  in  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 

(4)  Multiply  the  remaining  pounds  by 
the  difference  between  the  Class  I  price 
and  the  uniform  price  plus  5  cents,  both 
prices  to  be  applicable  at  the  location 
of  the  partially  regulated  distributing 
plant  (except  that  the  Class  I  price  and 
the  uniform  price  plus  5  cents  shall  not 
be  less  than  the  Class  m  price) ;  and 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  reconstituted 
skim  milk  specified  in  paragraph  (a)(3) 
of  this  section  by  the  difference  be¬ 
tween  the  Class  I  price  applicable  at  the 
location  of  the  partially  regulated  dis¬ 
tributing  plant  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  in 
price. 

(b)  The  payment  under  this  paragraph 
shall  be  the  amount  resulting  from  the 
following  computations: 

(1)  Determine  the  value  that  would 
have  been  computed  pursuant  to  §  1071.60 
for  the  partially  regulated  distributing 
plant  if  the  plant  had  been  a  pool  plant, 
subject  to  the  following  modifications: 

(i)  Fluid  milk  products  and  bulk  fluid 
cream  products  received  at  the  partially 
regulated  distributing  plant  from  a  pool 
plant  or  an  other  order  plant  shall  be 
allocated  at  the  partially  regulated  dis¬ 
tributing  plant  to  the  same  class  in 
which  such  products  were  classified  at 
the  fully  regulated  plant; 

(ii)  Fluid  milk  products  and  bulk  fluid 
cream  products  transferred  from  the  par¬ 
tially  regulated  distributing  plant  to  a 
pool  plant  or  an  other  order  plant  shall 
be  classified  at  the  partially  regulated 
distributing  plant  in  the  class  to  which 
allocated  at  the  fully  regulated  plant. 
Such  transfers  shall  be  allocated  to  the 


extent  possible  to  those  receipts  at  the 
partially  regulated  distributing  plant 
from  pool  plants  and  other  order  plants 
that  are  classified  in  the  corresponding 
class  pursuant  to  paragraph  (b)(1)  (i) 
of  this  section.  Any  such  transfers  re¬ 
maining  after  the  above  allocation  which 
are  classified  in  Class  I  and  for  which  a 
value  is  computed  for  the  handler  operat¬ 
ing  the  partially  regulated  distributing 
plant  pursuant  to  §  1071.60  shall  be 
priced  at  the  uniform  price  (or  at  the 
weighted  average  price  if  such  is  pro¬ 
vided)  of  the  respective  order  regulating 
the  handling  of  milk  at  the  transferee 
plant,  with  such  uniform  price  adjusted 
to  the  location  of  the  nonpool  plant  (but 
not  to  be  less  than  the  lowest  class  price 
of  the  respective  order),  except  that 
transfers  of  reconstituted  skim  milk  in 
filled  milk  shall  be  priced  at  the  lowest 
class  price  of  the  respective  order;  and 

(iii)  If  the  operator  of  the  partially 
regulated  distributing  plant  so  requests, 
the  value  of  milk  determined  pursuant 
to  §  1071.60  for  such  handler  shall  in¬ 
clude,  in  lieu  of  the  value  of  other  source 
milk  specified  in  §  1071.60(f)  less  the 
value  of  such  other  source  milk  specified 
in  $  1071.71  (a)(2) (ii),  a  value  of  milk 
determined  pursuant  to  §  1071.60  for 
each  nonpool  plant  that  is  not  an  other 
order  plant  which  serves  as  a  supply 
plant  for  such  partially  regulated  dis¬ 
tributing  plant  by  making  shipments  to 
the  partially  regulated  distributing  plant 
during  this  month  equivalent  to  the  re¬ 
quirements  of  §  1071.7(b)  subject  to  the 
following  conditions: 

(а)  The  operator  of  the  partially  reg¬ 
ulated  distributing  plant  submits  with 
his  reports  filed  pursuant  to  §§  1071.30 

(b)  and  1071.31(b)  similar  reports  for 
each  such  nonpool  supply  plant; 

(б)  The  operator  of  such  nonpool  sup¬ 
ply  plant  maintains  books  and  records 
showing  the  utilization  of  all  skim  milk 
and  butterfat  received  at  such  plant 
which  are  made  available  if  requested  by 
the  market  administrator  for  verification 
purposes;  and 

(c)  The  value  of  milk  determined  pur¬ 
suant  to  §  1071.60  for  such  nonpool  sup¬ 
ply  plant  shall  be  determined  in  the  same 
manner  prescribed  for  computing  the  ob¬ 
ligation  of  such  partially  regulated  dis¬ 
tributing  plant;  and 

(2)  From  the  partially  regulated  dis¬ 
tributing  plant’s  value  of  milk  computed 
pursuant  to  paragraph  (b)(1)  of  this 
section,  subtract: 

(i)  The  gross  payments  by  the  opera¬ 
tor  of  such  partially  regulated  distribut¬ 
ing  plant,  adjusted  to  a  3.5  percent  but¬ 
terfat  basis  by  the  butterfat  differential 
specified  in  §  1071.74,  for  milk  received 
at  the  plant  during  the  month  that 
would  have  been  producer  milk  if  the 
plant  had  been  fully  regulated; 

(ii)  If  paragraph  (b)(1)  (iii)  of  this 
section  applies,  the  gross  payments  by 
the  operator  of  such  nonpool  supply 
plant,  adjusted  to  a  3.5  percent  butterfat 
basis  by  the  butterfat  differential  spec¬ 
ified  in  $  1071.74,  for  milk  received  at  the 
plant  during  the  month  that  would  have 
been  producer  milk  if  the  plant  had  been 
fully  regulated ;  and 


(iii)  The  payments  by  the  operator  of 
the  partially  regulated  distributing  plant 
to  the  producer-settlement  fund  of 
another  order  under  which  such  plant  is 
also  a  partially  regulated  distributing 
plant  and  like  payments  by  the  operator 
of  the  nonpool  supply  plant  if  paragraph 
(b)  (1)  (iii)  of  this  section  applies. 

§  1071.77  Adjustment  of  accounts. 

Whenever  audit  by  the  market  admin¬ 
istrator  of  any  handler’s  reports,  books, 
records,  or  accounts  discloses  errors  re¬ 
sulting  in  moneys  due  (a)  the  market 
administrator  from  such  handler,  (b) 
such  handler  from  the  market  adminis¬ 
trator,  or  (c)  any  producer  or  coopera¬ 
tive  association  from  such  handler,  the 
market  administrator  shall  promptly 
notify  such  handler  of  any  amount  so 
due  and  payment  thereof  shall  be  made 
on  or  before  the  next  date  for  making 
payments  set  forth  in  the  provisions 
under  which  such  error  occurred. 

Administrative  Assessment  and 

MaRKETINC  SERVICE  DEDUCTION 

§  1071.85  Assessment  for  order  admin¬ 
istration. 

As  his  pro  rata  share  of  the  expense 
of  administering  the  order,  each  handler 
shall  pay  to  the  market  administrator  on 
or  before  the  16th  day  after  the  end  of 
the  month  5  cents  per  hundredweight,  or 
such  lesser  amount  as  the  Secretary  may 
prescribe,  with  respect  to : 

(a)  Producer  milk  received  by  a  pool 
plant  operator  (including  such  handler’s 
own  production) ; 

(b)  Milk  received  from  a  handler  de¬ 
scribed  in  §  1071.9(c) ; 

(c)  Producer  milk  of  a  handler  de¬ 
scribed  in  S  1071.9(b) ; 

(d)  Other  source  milk  allocated  to 
Class  I  pursuant  to  $  1071.44(a)  (7)  and 
(11)  and  the  corresponding  step  of 
{  1071.44(b),  except  such  other  source 
milk  that  is  excluded  from  the  computa¬ 
tions  pursuant  to  {  1071.60  (d)  and  <f) ; 
and 

(e)  Route  disposition  in  the  market¬ 
ing  area  from  a  partially  regulated  dis¬ 
tributing  plant  that  exceeds  the  skim 
milk  and  butterfat  subtracted  pursuant 
to  {  1071.76(a)(2). 

§  1071.86  Deduction  for  marKcting 
services. 

(a)  Deduction  for  marketing  services. 
Except  as  set  forth  in  paragraph  (b)  of 
this  section,  each  handler,  in  making 
payments  to  producers  (other  than  him¬ 
self)  pursuant  to  5  1071.73  shall  deduct 
6  cents  per  hundredweight  or  such  lesser 
amount  as  the  Secretary  may  prescribe 
with  respect  to  all  milk  received  by  such 
handler  from  producers  during  the 
delivery  period,  and  shall  pay  such 
deductions  to  the  market  administrator 
on  or  before  the  15th  day  after  the  end 
of  such  delivery  period.  Such  moneys 
shall  be  used  by  the  market  administra¬ 
tor  to  sample,  test,  and  check  the  weights 
of  milk  received  from  producers  and  to 
provide  producers  with  market  informa¬ 
tion. 

(b)  Deductions  with  respect  to  mem¬ 
bers  of  a  cooperative  association.  In  the 
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case  of  producers  who  are  members  of 
a  cooperative  association,  or  who  have 
given  written  authorization  for  the  ren¬ 
dering  of  marketing  services  and  the 
taking  of  deductions  therefor  by  a  co¬ 
operative  association,  and  for  whom  the 
Secretary  determines  such  a  cooperative 
association  is  actually  performing  the 
services  set  forth  in  paragraph  (a)  of 
this  section,  each  handler  shall  make,  in 
lieu  of  the  deduction  specified  in  para¬ 
graph  (a)  of  this  section,  such  deduc¬ 
tions  from  the  payments  to  be  made  to 
such  producers  as  may  be  authorized  by 
such  producers  and  on  or  before  the  15th 
day  after  the  end  of  such  delivery  pe¬ 
riod  pay  over  such  deduction  to  the  co¬ 
operative  association  rendering  such 
services. 

Advertising  and  Promotion  Program 
§  1071.110  Agency. 

•  Agency"  means  an  agency  organized 
by  producers  and  producers’  cooperative 
associations,  in  such  form  and  with 
methods  of  operation  specified  In  this 
part,  which  is  authorized  to  expend  funds 
made  available  pursuant  to  §  1071.121 

(b)(1),  on  approval  by  the  Secretary, 
for  the  purposes  of  establishing  or  pro¬ 
viding  for  establishment  of  research  and 
development  projects,  advertising  (ex¬ 
cluding  brand  advertising) ,  sales  promo¬ 
tion,  educational,  and  other  programs, 
designed  to  improve  or  promote  the  do¬ 
mestic  marketing  and  consumption  of 
milk  and  its  products.  Members  of  the 
Agency  shall  serve  without  compensa¬ 
tion  but  shall  be  reimbursed  for  reason¬ 
able  expenses  incurred  in  the  perform¬ 
ance  of  duties  as  members  of  the  Agency. 

§1071.111  Composition  »f  Agency. 

Subject  to  the  conditions  of  para¬ 
graph  (a)  of  this  section,  each  coopera¬ 
tive  association  or  combination  of  co¬ 
operative  associations,  as  provided  for 
under  §  1071.113(b),  is  authorized  one 
agency  representative  for  each  full  5 
percent  of  the  participating  member 
producers  (producers  who  have  not  re¬ 
quested  refunds  for  the  most  recent  quar¬ 
ter*  it  represents.  Cooperative  associa¬ 
tions  with  less  than  5  percent  of  the 
total  participating  producers  which  have 
elected  not  to  combine  pursuant  to 
§  1071.113(b),  and  participating  pro¬ 
ducers  who  are  not  members  of  coopera¬ 
tives,  are  authorized  to  select  from  such 
group,  in  total,  one  agency  representa¬ 
tive  for  each  full  5  percent  that  such 
producers  constitute  of  the  total  par¬ 
ticipating  producers.  If  such  group  of 
producers  in  total  constitutes  less  than 
5  percent,  it  shall  nevertheless  be  au¬ 
thorized  to  select  from  such  group  in 
total  one  agency  representative.  For  the 
purpose  of  the  agency’s  initial  organiza¬ 
tion,  all  persons  defined  as  producers 
shall  be  considered  as  participating 
producers. 

(a)  If  any  cooperative  association  or 
combination  of  cooperative  associations, 
as  provided  for  under  5  1071.113(b),  has 
a  majority  of  the  participating  pro¬ 
ducers,  representation  from  such  coop¬ 
erative  or  group  of  cooperatives,  as  the 
case  may  be,  shall  be  limited  to  the 
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minimum  number  of  representatives 
necessary  to  constitute  a  majority  of  the 
agency  representatives. 

§  1071.112  Term  of  office. 

The  term  of  office  of  each  member  of 
the  Agency  shall  be  1  year,  or  until  a 
replacement  is  designated  by  the  co¬ 
operative  association  or  is  otherwise  ap¬ 
propriately  elected. 

§  1071.113  Selection  of  Agency  mem¬ 
bers. 

The  selection  of  Agency  members  shall 
be  made  pursuant  to  paragraphs  (a), 

(b),  and  (c)  of  this  section.  Each  person 
selected  shall  qualify  by  filing  with  the 
market  administrator  a  written  accept¬ 
ance  promptly  after  being  notified  of 
such  selection. 

(a)  Each  cooperative  authorized  one 
or  more  representatives  to  the  Agency 
shall  notify  the  market  administrator  of 
the  name  and  address  of  each  represent¬ 
ative  who  shall  serve  at  the  pleasure  of 
the  cooperative. 

(b)  For  purposes  of  this  program,  co¬ 
operative  associations  may  elect  to  com¬ 
bine  their  participating  memberships 
and,  if  the  combined  total  of  participat¬ 
ing  producers  of  such  cooperatives  is  5 
percent  or  more  of  the  total  participating 
producers,  such  cooperatives  shall  be  eli¬ 
gible  to  select  a  representative(s)  to  the 
Agency  under  the  rules  of  §  1071.111  and 
paragraph  (a>  of  this  section. 

(c)  Selection  of  agency  members  to 
represent  participating  nonmember  pro¬ 
ducers  and  participating  producer  mem¬ 
bers  of  a  cooperative  association  (s)  hav¬ 
ing  less  than  the  required  five  (5)  per¬ 
cent  of  the  producers  participating  in  the 
advertising  and  promotion  program  and 
who  have  not  elected  to  combine  mem¬ 
berships  as  provided  in  paragraph  (b) 
of  this  section,  shall  be  supervised  by  the 
market  administrator  in  the  following 
manner: 

(1)  Promptly  after  the  effective  date 
of  this  amending  order,  and  annually 
thereafter,  the  market  administrator 
shall  give  notice  to  participating  pro¬ 
ducer  members  of  such  cooperatives  and 
participating  nonmembers  producers  of 
their  opportunity  to  nominate  one  or 
more  agency  representatives,  as  the  case 
may  be,  and  also  shall  specify  the  num¬ 
ber  of  representatives  to  be  selected. 

(2)  Following  the  closing  date  for 
nominations,  the  market  administrator 
shall  announce  the  nominees  who  are 
eligible  for  agency  membership  and  shall 
conduct  a  referendum  among  the  indi¬ 
vidual  producers  eligible  to  vote.  The 
election  to  membership  shall  be  deter¬ 
mined  on  the  basis  of  the  nominee  (or 
nominees)  receiving  the  largest  number 
of  eligible  votes.  If  an  elected  representa¬ 
tive  subsequently  discontinues  producer 
rtatus  or  is  otherwise  unable  to  complete 
his  term  of  office,  the  market  administra- 
toi  shall  appoint  as  his  replacement  the 
participating  producer  who  received  the 
next  highest  number  of  eligible  votes. 

§  1071.114  Agency  operating  procedure. 

A  majority  of  the  Agency  members 
shall  constitute  a  quorum  and  any  ac¬ 
tion  of  the  Agency  shall  require  a  major- 
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ity  of  concurring  votes  of  those  present 
and  voting. 

§1071.113  Powers  of  llie  Agency. 

The  Agency  is  empowered  to: 

(a)  Administer  the  terms  and  provi¬ 
sions  within  the  scope  of  Agency  au¬ 
thority  pursuant  to  §  1071.110; 

(b)  Make  rules  and  regulations  to  ef¬ 
fectuate  the  purposes  of  Public  Law 
91-670; 

(c)  Recommend  amendments  to  the 
Secretary;  and 

(d)  With  approval  of  the  Secretary, 
enter  into  contracts  and  agreements  with 
persons  or  organizations  as  deemed 
necessary  to  carry  out  advertising  and 
promotion  programs  and  projects  speci¬ 
fied  in  §§  1071.110  and  1071.117. 

§  1071.116  Duties  of  the  Agency. 

The  Agency  shall  perform  all  duties 
necessary  to  carry  out  the  terms  and  pro¬ 
visions  of  this  program  including,  but 
not  limited  to  the  following: 

(a)  Meet,  organize,  and  select  from 
among  its  members  a  chairman  and  such 
other  officers  and  committees  as  may  be 
necessary,  and  adopt  and  make  public 
such  rules  as  may  be  necessary  for  the 
conduct  of  its  business; 

(b)  Develop  programs  and  projects 
pursuant  to  §§  1071.110  and  1071.117; 

(c)  Keep  minutes,  books,  and  records 
and  submit  books  and  records  for  exami¬ 
nation  by  the  Secretary  and  furnish  any 
information  and  reports  requested  by 
the  Secretary ; 

(d)  Prepare  and  submit  to  the  Secre¬ 
tary  for  approval  prior  to  each  quarterly 
period  a  budget  showing  the  projected 
amounts  to  be  collected  during  the 
quarter  and  how  such  funds  are  to  be  dis¬ 
bursed  by  the  Agency: 

(e)  When  desirable,  establish  an  ad¬ 
visory  committee (s)  of  persons  other 
than  Agency  members: 

(f)  Employ  and  fix  the  compensation 
of  any  person  deemed  to  be  necessary  to 
its  exercise,  of  powrers  and  performance 
of  duties; 

(g)  Establish  the  rate  of  reimburse¬ 
ment  to  the  members  of  the  Agency  for 
expenses  in  attending  meetings  and  pay 
the  expenses  of  administering  the 
Agency:  and 

(h)  Provide  for  the  bonding  of  all  per¬ 
sons  handling  Agency  funds  in  an 
amount  and  with  surety  thereon  satis¬ 
factory  to  the  Secretary. 

§  1071.117  Advertising,  Research,  Edu¬ 
cation,  and  Promotion  Program. 

The  Agency  shall  develop  and  submit 
to  the  Secretary  for  approval  all  pro¬ 
grams  or  projects  undertaken  under  the 
authority  of  this  part.  Such  programs  or 
projects  may  provide  for: 

(a)  The  establishment,  issuance,  ef¬ 
fectuation,  and  administration  of  appro¬ 
priate  programs  or  projects  for  the  ad¬ 
vertising  and  promotion  of  milk  and  milk 
products  on  a  nonbrand  basis; 

(b)  The  utilization  of  the  services  of 
other  organizations  to  carry  out  Agency 
programs  and  projects  if  the  Agency 
finds  that  such  activities  will  benefit  pro¬ 
ducers  under  this  part;  and 
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(c)  The  establishment,  support,  and 
conduct  of  research  and  development 
projects  and  studies  that  the  Agency 
finds  will  benefit  all  producers  under  this 
part. 

§  1071,118  Limitation  of  expenditure* 
by  the  Agency. 

(a)  Not  more  than  5  percent  of  the 
funds  received  by  the  Agency  pursuant 
to  §  1071.121(b)(1)  shall  be  utilized  for 
administrative  expense  of  the  Agency. 

(b)  Agency  funds  shall  not,  in  any 
manner,  be  used  for  political  activity  or 
for  the  purpose  of  influencing  govern¬ 
mental  policy  or  action,  except  in  recom¬ 
mending  to  the  Secretary  amendments  to 
the  advertising  and  promotion  program 
provisions  of  this  part. 

<c)  Agency  funds  may  not  be  ex¬ 
pended  to  solicit  producer  participation. 

(d)  Agency  funds  may  be  used  only 
for  programs  and  projects  promoting  the 
domestic  marketing  and  consumption  of 
milk  and  its  products. 

§1071.119  Personal  liability. 

No  member  of  the  Agency  shall  be  held 
personally  responsible,  either  individu¬ 
ally  or  jointly  with  others,  in  any  way 
whatsoever  to  any  person  for  errors  in 
judgment,  mistakes,  or  other  acts,  either 
of  commission  or  omission,  of  such  mem¬ 
ber  in  performance  of  his  duties,  except 
for  acts  of  willful  misconduct,  gross  neg¬ 
ligence,  or  those  which  are  criminal  in 
nature. 

§  1071.120  Procedure  for  requesting 
refunds. 

Any  producer  may  apply  for  refund 
under  the  procedure  set  forth  under  par¬ 
agraphs  (a)  through  (c)  of  this  section. 

(a)  Ref  mid  shall  be  accomplished  only 
through  application  filed  with  the  mar¬ 
ket  administrator  in  the  form  prescribed 
by  the  market  administrator  and  signed 
by  the  producer.  Only  that  information 
necessary  to  identify  the  producer  and 
the  records  relevant  to  the  refund  may  be 
required  of  such  producer. 

(b)  Except  as  provided  in  paragraph 

(c)  of  this  section,  the  request  shall  be 
submitted  within  the  first  15  days  of  De¬ 
cember,  March,  June,  or  September  for 
milk  to  be  marketed  during  the  ensuing 
calendar  quarter  beginning  on  the  first 
day  of  January,  April,  July,  and  October, 
respectively. 

(c)  A  dairy  farmer  who  first  acquires 
producer  status  under  this  part  after  the 
15th  day  of  December,  March,  June,  or 
September,  as  the  case  may  be,  and  prior 
to  the  start  of  the  next  refund  notifica¬ 
tion  period  as  specified  in  paragraph  (b) 
of  this  section,  may,  upon  application 
filed  with  the  market  administrator  pur¬ 
suant  to  paragraph  (a)  of  this  section, 
be  eligible  for  refund  on  all  marketings 
against  which  an  assessment  is  withheld 
during  such  period  and  including  the 
remainder  of  the  calendar  quarter  in¬ 
volved.  This  paragraph  also  shall  be  ap¬ 
plicable  to  all  producers  during  the  pe¬ 
riod  following  the  effective  date  of  this 
amending  order  to  the  beginning  of  the 
first  full  calendar  quarter  for  which  the 
opportunity  exists  for  such  producers  to 


request  refunds  pursuant  to  paragraph 
(b)  of  this  section. 

§  1071.121  Duties  of  the  market  admin¬ 
istrator. 

Except  as  specified  in  §  1071.116,  the 
market  administrator,  in  addition  to 
other  duties  specified  by  this  part,  shall 
perform  all  the  duties  necessary  to  ad¬ 
minister  the  terms  and  provisions  of  the 
advertising  and  promotion  program  in¬ 
cluding,  but  not  limited  to,  the  follow¬ 
ing: 

(a)  Within  30  days  after  the  effective 
date  of  this  amending  order,  and  annu¬ 
ally  thereafter,  conduct  a  referendum  to 
determine  representation  on  the  Agency 
pursuant  to  §  1071.113(c). 

(b)  Set  aside  the  amounts  subtracted 
under  §  1071.61(d)  into  an  advertising 
and  promotion  fund,  separately  ac¬ 
counted  for,  from  which  shall  be  dis¬ 
bursed  : 

(1)  To  the  Agency  each  month,  all 
such  funds  less  any  necessary  amount 
held  in  reserve  to  cover  refunds  pursu¬ 
ant  to  paragraph  (b)  (2)  and  (3)  of  this 
section,  and  payments  to  cover  ex¬ 
penses  of  the  market  administrator  in¬ 
curred  in  the  administration  of  the 
advertising  and  promotion  program 
(including  audit) . 

(2)  Refund  to  producers  the  amounts 
of  mandatory  checkoff  for  advertising 
and  promotion  programs  required  under 
authority  of  State  law  applicable  to  such 
producers,  but  not  in  amounts  that  ex¬ 
ceed  a  rate  of  5  cents  per  hundredweight 
on  the  volume  of  milk  pooled  by  any  such 
producer  for  which  deductions  were 
made  pursuant  to  $  1071.61(d) . 

(3)  After  the  end  of  each  calendar 
quarter  make  a  refund  to  each  producer 
who  has  made  application  for  such  re¬ 
fund  pursuant  to  §  1071.120.  Such  refund 
shall  be  computed  at  the  rate  of  5  cents 
per  hundredweight  of  such  producer’s 
milk  pooled  for  which  deductions  were 
made  pursuant  to  $  1071.61(d)  for  such 
calendar  quarter,  less  the  amount  of  any 
refund  otherwise  made  to  the  producer 
pursuant  to  paragraph  (b)  (2)  of  this 
section. 

(c)  Promptly  after  the  effective  date 
of  this  amending  order,  and  thereafter 
with  respect  to  new  producers,  forward 
to  each  producer  a  copy  of  the  provi¬ 
sions  of  the  advertising  and  promotion 
program  (§§  1071.110  through  1071.122). 

(d)  Make  necessary  audits  to  establish 
that  all  Agency  funds  are  used  only  for 
authorized  purposes. 

§  1071.122  Liquidation. 

In  the  event  that  the  provisions  of  this 
advertising  and  promotion  program  are 
terminated,  any  remaining  uncommitted 
funds  applicable  thereto  shall  revert 
to  the  producer- settlement  fund  of 
§  1071.70. 

PART  1073 — MILK  IN  WICHITA, 
KANS.,  MARKETING  AREA 

Subpart — Order  Regulating  Handling 

General  Provisions 

Sec. 

1073.1  General  provisions. 


Definitions 

Sec. 

1073.2  Wichita.  Kans.,  marketing  area. 

1073.3  Route  disposition. 

1073.4  [Reserved! 

1073.5  Distributing  plant. 

1073.6  Supply  plant. 

1073.7  Pool  plant. 

1073.8  Nonpool  plant. 

1073.9  Handler. 

1073.10  Producer-handler. 

1073.11  [Reserved] 

1073.12  Producer. 

1073.13  Producer  milk. 

1073.14  Other  source  milk. 

1073.15  Fluid  milk  product. 

1073.16  Fluid  cream  product. 

1073.17  Filled  mUk. 

1073.18  Cooperative  association. 

Handler  Reports 

1073.30  Reports  of  receipts  and  utilization. 

1073.31  Payroll  reports. 

1073.32  Other  reports. 

Classification  of  Milk 

1073.40  Classes  of  utUlzatlon. 

1073.41  Shrinkage. 

1073.42  Classification  of  transfers  and  di¬ 

versions. 

1073  .43  General  classification  rules. 

1073.44  Classification  of  producer  milk. 

1073.45  Market  administrator’s  reports  and 

announcements  concerning  classi¬ 
fication. 

Class  Prices 

1073.50  Class  prices. 

1073.51  Basic  formula  price. 

1073.52  Plant  location  adjustments  for 

handlers. 

1073.53  Announcement  of  class  prices. 

1073.54  Equivalent  price. 

Uniform  Price 

1073.60  Handler's  value  of  milk  for  com¬ 

puting  uniform  price. 

1073.61  Computation  of  uniform  price. 

1073.62  Announcement  of  uniform  price  and 

butterfat  differential. 

Payments  for  Milk 

1073.70  Producer-settlement  fund. 

1073.71  Payments  to  the  producer-settle¬ 

ment  fund. 

1073.72  Payments  from  the  producer-settle¬ 

ment  fund. 

1073.73  Payments  to  producers  and  to  co¬ 

operative  associations. 

1073.74  Butterfat  differential. 

1073.75  Plant  location  adjustments  for  pro¬ 

ducers  and  on  nonpool  milk. 

1073.76  Payments  by  handler  operating  a 

partially  regulated  distributing 
plant. 

1073.77  Adjustment  of  accounts. 

1073.78  Charges  on  overdue  accounts. 
Administrative  Assessment  and  Marketing 

Service  Deduction 

1073.85  Assessment  for  order  administra¬ 

tion. 

1073.86  Deduction  for  marketing  services. 
Advertising  and  Promotion  Program 

1073.110  Agency. 

1073.111  Composition  of  Agency. 

1073.112  Term  of  office. 

1073.113  Selection  of  Agency  members. 

1073.114  Agency  operating  procedure. 

1073.115  Powers  of  the  Agency. 

1073.116  Duties  of  the  Agency. 

1073.117  Advertising.  Research,  Education 

and  Promotion  Program. 

1073.118  Limitation  of  expenditures  by  the 

Agency. 


FEDERAL  REGISTER,  VOL.  38,  NO.  175 — TUESDAY,  SEPTEMBER,  11,  1973 


PROPOSED  RULES 


25069 


Sec. 

1073.119  Personal  liability. 

1073.120  Procedure  for  requesting  refunds. 

1073.121  Duties  of  the  market  administra¬ 

tor. 

1073.122  Liquidation. 

Authority:  The  provisions  of  this  Part 
1073  issued  under  secs.  1-19,  48  Stat.  31,  as 
amended  (7  U.S.C.  601-674) . 

General  Provisions 
§  1073.1  General  provisions. 

The  terms,  definitions,  and  provisions 
in  Part  1000  of  this  chapter  are  hereby 
incorporated  by  reference  and  made  a 
part  of  this  order. 

Definitions 

§  1073.2  Wirliita,  Kan*.,  marketing 
area. 

“Wichita,  Kans.,  marketing  area”, 
hereinafter  called  the  marketing  area, 
means  all  the  territory  within  the 
counties  enumerated  below,  all  within 
the  State  of  Kansas,  together  with  all 
territory  within  the  boundaries  so  desig¬ 
nated  which  is  occupied  by  government 
(municipal,  State  or  Federal)  reserva¬ 
tions  or  installations: 

Zone  i 


Barber. 

Marion. 

Barton. 

McPherson. 

Butler. 

Pawnee. 

Comanche. 

Pratt. 

Cowley. 

Reno. 

Edwards. 

Rice. 

Ellis. 

Rush. 

Harper. 

Russell. 

Harvey. 

Sedgwick. 

Kingman. 

Stafford. 

Kiowa. 

Sumner. 

Zone  n 

Clark. 

Lane. 

Finney. 

Meade. 

Ford. 

Morton. 

Gove. 

Ness. 

Grant. 

Scott. 

Gray. 

Seward. 

Greeley. 

Stanton. 

Hamilton. 

Stevens. 

Haskell. 

Trego. 

Hodgeman. 

Kearny. 

Wichita. 

§  1073.3 

Route  disposition. 

“Route  disposition”  means  a  delivery 
from  a  distributing  plant  (including  a 
delivery  by  a  vendor,  from  a  plant  store 
or  through  a  vending  machine)  to  a  re¬ 
tail  or  wholesale  outlet,  other  than  a 
plant,  of  any  fluid  milk  product  classi¬ 
fied  as  Class  I  milk. 

§  1073.4  [Reserved] 

§  1073.5  Distributing  plant. 

“Distributing  plant”  means  a  plant 
which  is  approved  by  an  appropriate 
health  authority  for  the  processing  or 
packaging  of  Grade  A  milk  and  from 
which  during  the  month  route  dispo¬ 
sition  is  made  in  the  marketing  area. 

§  1073.6  Supply  plant. 

“Supply  plant”  means  a  plant  from 
which  fluid  milk  products,  acceptable  to 
an  appropriate  health  authority  for  dis¬ 
tribution  under  a  Grade  A  label,  are 
shipped  during  the  month  to  and  physi¬ 
cally  received  at  a  distributing  plant. 


§  1073.7  Pool  plant. 

Except  as  provided  in  paragraph  (d) 
of  this  section,  “pool  plant”  means: 

(a)  Any  distributing  plant: 

(1)  From  which  route  disposition,  ex¬ 
cept  filled  milk,  is  an  amount  equal  to  25 
percent  or  more  during  the  months  of 
March  through  July  and  35  percent  dur¬ 
ing  all  other  months  of  such  plant’s  total 
receipts  of  Grade  A  milk  direct  from 
dairy  farmers,  supply  plants,  and  han¬ 
dlers,  described  in  §  1073.9(c)  and  route 
disposition  in  the  marketing  area  is  an 
amount  equal  to  10  percent  or  more  of 
such  receipts.  In  any  case  in  which  the 
entire  quantity  of  fluid  milk  products, 
except  filled  milk,  disposed  of  in  pack¬ 
ages  in  a  particular  size  and  form  is 
received  in  such  packages  from  other 
plants,  all  such  disposition  shall  be  cred¬ 
ited  to  the  plant  from  which  such  pack¬ 
ages  were  received  and  shall  be  deducted 
from  the  appropriate  disposition  of  the 
receiving  plant;  or 

(2)  Qualified  as  a  pool  plant  in  the 
immediately  preceding  month  on  the 
basis  of  the  performance  standards  de¬ 
scribed  in  paragraph  (a)(1)  of  this 
section; 

(b>  Any  supply  plant  from  which 
during  the  month  50  percent  or  more  of 
the  Grade  A  milk  received  from  dairy 
farmers  and  handlers  described  in 
§  1073.9(c)  is  shipped  to  a  plant(s)  de¬ 
scribed  in  paragraph  (a)  of  this  section. 
Any  supply  plant  which  has  shipped  to 
a  plant(s)  described  in  paragraph  (a) 
of  this  section  the  required  percentages 
of  its  receipts  during  each  of  the  months 
of  August  through  November  shall  be 
designated  a  pool  plant  in  each  of  the 
following  months  of  December  through 
July  unless  the  plant  operator  requests 
the  market  administrator  in  writing  that 
such  plant  not  be  a  pool  plant.  Such 
nonpool  plant  status  shall  be  effective 
the  first  month  following  such  notice 
and  thereafter  until  the  plant  again 
qualifies  as  a  pool  plant  on  the  basis  of 
shipments;  and 

(c)  Any  plant  which  is  operated  by  a 
cooperative  association  and  60  percent  or 
more  of  the  milk  delivered  during  the 
current  month  by  producers  who  are 
members  of  such  association  is  delivered 
directly  or  is  transferred  by  the  associa¬ 
tion  to  pool  plants  as  described  in  para¬ 
graphs  (a)  and  (b)  of  this  section,  unless 
such  a  plant  qualifies  for  the  month  as 
a  “pool  plant”  under  another  order  is¬ 
sued  pursuant  to  the  Act  by  delivering 
50  percent  or  more  of  its  Grade  A  re¬ 
ceipts  from  dairy  farmers  to  plants 
which  qualified  as  “pool  plants”  under 
such  other  order. 

(d>  The  term  "pool  plant”  shall  not 
apply  to  the  following  plants: 

(1) A  producer-handler  plant: 

(2)  A  distributing  plant  which  meets 
the  pooling  requirements  of  another  Fed¬ 
eral  order  and  from  which  route  disposi¬ 
tion,  except  filled  milk,  during  the  month 
in  such  other  Federal  order  marketing 
area  is  greater  than  was  so  disposed  of 
in  this  marketing  area,  except  that  if 
such  plant  was  subject  to  all  the  pro¬ 
visions  of  this  part  in  the  immediately 


preceding  month,  it  shall  continue  to  be 
subject  to  all  the  provisions  of  this  part 
until  the  third  consecutive  month  in 
which  a  greater  proportion  of  such  Class 
I  disposition  is  made  in  such  other  mar¬ 
keting  area  unless,  notwithstanding  the 
provisions  of  this  paragraph,  it  is  regu¬ 
lated  under  such  other  order ; 

(3)  A  distributing  plant  which  meets 
the  pooling  requirements  of  another 
Federal  order  and  from  which  route  dis¬ 
position,  except  filled  milk,  during  the 
month  in  this  marketing  area  is  greater 
than  was  so  disposed  of  in  such  other 
Federal  order  marketing  area  but  which 
plant  is,  nevertheless,  fully  regulated 
under  such  other  Federal  order;  and 

(4)  A  supply  plant  meeting  the  re¬ 
quirements  of  paragraph  (b)  of  this  sec¬ 
tion  which  also  meets  the  pooling  re¬ 
quirements  of  another  Federal  order 
and  from  which  greater  qualifying  ship¬ 
ments  are  made  during  the  month  to 
plants  regulated  under  such  other  order 
than  are  made  to  plants  regulated  under 
this  part,  except  during  the  months  of 
December  through  July,  if  such  plant  re¬ 
tains  automatic  pooling  status  under  this 
part. 

§  1073.8  Nonpool  plant. 

“Nonpool  plant”  means  any  milk  or 
filled  milk  receiving,  manufacturing  or 
processing  plant  other  than  a  pool  plant. 
The  following  categories  of  nonpool 
plants  are  further  defined  as  follows: 

(a)  "Other  order  plant”  means  a 
plant  that  is  fully  subject  to  the  pricing 
and  pooling  provisions  of  another  order 
issued  pursuant  to  the  Act; 

(b>  “Producer-handler  plant”  means 
a  plant  operated  by  a  producer-handler 
as  defined  in  any  order  (including  this 
part)  issued  pursuant  to  the  Act; 

(c)  “Partially  regulated  distributing 
plant”  means  a  nonpool  plant  that  is 
neither  an  other  order  plant  nor  a  pro¬ 
ducer-handler  plant  which  has  route 
disposition  in  consumer-type  packages  or 
dispenser  units  in  the  marketing  area 
during  the  month;  and 

(d>  “Unregulated  supply  plant"  means 
a  nonpool  plant  that  is  a  supply  plant  and 
is  neither  an  other  order  plant  nor  a  pro¬ 
ducer-handler  plant  from  which  fluid 
milk  products  are  shipped  to  a  pool 
plant. 

§  1073.9  Handler. 

“Handler”  means: 

(a)  Any  person  who  operates  a  pool 
plant; 

(b)  Any  cooperative  association  with 
respect  to  milk  of  its  member  producers 
which  is  diverted  pursuant  to  §  1073.13 
for  the  account  of  such  association: 

(c)  A  cooperative  association  with  re¬ 
spect  to  milk  of  its  member  producers 
which  is  received  from  the  farm  for 
delivery  to  the  pool  plant  of  another 
handler  in  a  tank  truck  owned  and  oper- 
erated  by,  or  under  contract  to,  such' 
cooperative  association  if  the  coopera¬ 
tive  association  notifies  the  market  ad¬ 
ministrator  and  the  handler  to  whom  the 
milk  is  delivered,  in  writing  prior  to  the 
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first  day  of  the  month  in  which  the  milk 
is  delivered,  that  it  wishes  to  be  the  han¬ 
dler  for  the  milk.  In  this  case,  the  milk 
is  received  from  producers  by  the  coop¬ 
erative  association  at  the  location  of  the 
plant  to  which  it  is  delivered; 

(d)  Any  person  who  operates  a  par¬ 
tially  regulated  distributing  plant; 

(e)  A  producer-handler;  and 

(f)  Any  person  who  operates  an  other 
order  plant  described  in  $  1073.7(d). 

§  1073.10  Producer-handler. 

“Producer-handler”  means  any  person, 
who  is  both  a  dairy  farmer  and  the 
operator  of  a  distributing  plant,  and  who 
meets  the  qualifications  specified  in  para¬ 
graphs  (a)  and  (b)  of  this  section: 

(a)  His  disposition  of  fluid  milk 
products  does  not  exceed  his  own  farm 
production,  receipts  of  fluid  milk  prod¬ 
ucts  from  pool  plants  and  receipts  of 
packaged  fluid  milk  products  from  other 
order  plants;  and 

(b)  The  maintenance,  care  and  man¬ 
agement  of  the  dairy  animals  and  other 
resources  necessary  to  produce  the  milk 
and  the  processing,  packaging  and  dis¬ 
tribution  of  the  milk  are  the  personal 
enterprise  and  the  personal  risk  of  such 
person. 

§  1073.11  [  Reserved  ] 

§  1073.12  Producer. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  “producer”  means 
any  person  who  produces  milk  in  com¬ 
pliance  with  the  Grade  A  inspection  re¬ 
quirements  of  a  duly  constituted  health 
authority  and  wThose  milk  is; 

(1)  Received  at  a  pool  plant;  or 

(2)  Diverted  as  producer  milk  pur¬ 
suant  to  §  1073.13. 

(b)  “Producer”  shall  not  Include; 

(1)  A  producer-handler  as  defined  in 
any  order  (including  this  part)  Issued 
pursuant  to  the  Act; 

(2)  Any  person  wTith  respect  to  milk 
produced  by  him  which  is  diverted  to  a 
pool  plant  from  an  other  order  plant  if 
the  other  order  designates  such  person  as 
a  producer  under  that  order  and  such 
milk  is  allocated  to  Class  n  or  Class  in 
utilization  pursuant  to  1  1073.44(a)(8) 
(iii)  and  the  corresponding  step  of 
S  1073.44(b) ;  and 

(3)  Any  person  with  respect  to  milk 
produced  by  him  which  is  diverted  from 
a  pool  plant  to  an  other  order  plant  if 
the  other  order  designates  such  person 
as  a  producer  under  that  order  with  re¬ 
spect  to  such  milk. 

§  1073.13  Producer  milk. 

“Producer  milk”  shall  be  that  skim 
milk  and  butterfat  for  each  handler’s 
account  in  the  following  milk  from 
producers: 

(a)  With  respect  to  the  operations  of 
a  pool  plant: 

(1)  Received  directly  from  such  pro¬ 
ducers; 

(2)  Diverted  by  the  operator  of  such 
pool  plant  to  a  nonpool  plant  that  is  not 
a  producer-handler  plant,  subject  to  the 
condition  of  paragraph  (c)  of  this  sec¬ 
tion;  and 

(3)  Which  is  received  at  such  pool 
plant  from  a  handler  described  in 


§  1073.9(c),  for  all  purposes  other  than 
those  specified  in  paragraph  (b)  (2)  (i) 
of  this  section; 

(b)  With  respect  to  receipts  by  a  co¬ 
operative  association  in  addition  to  those 
pursuant  to  paragraph  (a)  of  this 
section: 

(1)  Diverted  from  a  pool  plant  to  a 
nonpool  plant  that  is  not  a  producer- 
handler  plant  by  a  cooperative  associa¬ 
tion  acting  as  a  handler  as  described  in 
§  1073.9(b),  subject  to  the  condition  of 
paragraph  (c)  of  this  section;  and 

(2)  For  which  the  cooperative  associa¬ 
tion  is  the  handler  as  described  in 
§  1073.9(c)  to  the  following  extent: 

(1)  For  purposes  of  reporting  pursuant 
to  §§  1073.30(c)  and  1073.31(a)  and 
making  payments  to  producers  pursu¬ 
ant  to  5  1073.73(a);  and 

(ii)  For  all  purposes,  with  respect  to 
any  such  milk  which  is  not  delivered  to 
the  pool  plant  of  another  handler;  and 

(c)  For  the  purposes  of  location  ad¬ 
justments  pursuant  to  §§  1073.52  and 
1073.75,  milk  diverted  shall  be  priced  at 
the  location  of  the  pool  plant  from 
which  diverted. 

§1073.14  Other  source  milk. 

“Other  source  milk”  means  all  skim 
milk  and  butterfat  contained  in  or  rep¬ 
resented  by; 

(a)  Receipts  of  fluid  milk  products  and 
bulk  products  specified  in  §  1073.40(b)  (1) 
from  any  source  other  than  producers, 
handlers  described  in  §  1073.9(c),  pool 
plants,  or  inventory  at  the  beginning  of 
the  month; 

(b)  Receipts  in  packaged  form  from 
other  plants  of  products  specified  in 
§  1073.40(b)(1); 

(c)  Products  (other  than  fluid  milk 
products,  products  specified  in  §  1073.40 
(b)(1),  and  products  produced  at  the 
plant  during  the  same  month)  from  any 
source  which  are  reprocessed,  converted 
into,  or  combined  with  another  product 
in  the  plant  during  the  month;  and 

(d)  Receipts  of  any  milk  product 
(other  than  a  fluid  milk  product  or  a 
product  specified  in  §  1073.40(b)  (1))  for 
which  the  handler  fails  to  establish  a 
disposition. 

§  1073.15  Fluid  milk  product. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  “fluid  milk  product” 
means  any  of  the  following  products  in 
fluid  or  frozen  form: 

(1)  Milk,  skim  milk,  lowTat  milk,  milk 
drinks,  buttermilk,  filled  milk,  and  milk¬ 
shake  and  ice  milk  mixes  containing  less 
than  20  percent  total  solids,  including 
any  such  products  that  are  flavored,  cul¬ 
tured,  modified  with  added  nonfat  milk 
solids,  concentrated  (if  in  a  consumer- 
type  package) ,  or  reconstituted;  and 

(2)  Any  milk  product  not  specified  in 
paragraph  (a)(1)  of  this  section  or  in 
I  1073.40  (b)  or  (c)(1)  (i)  through  (iv) 
if  it  contains  by  weight  at  least  80  per¬ 
cent  water  and  6.5  percent  nonfat  milk 
solids  and  less  than  9  percent  butterfat 
and  20  percent  total  solids. 

(b)  The  term  “fluid  milk  product” 
shall  not  include: 


(1)  Evaporated  or  condensed  milk 
(plain  or  sweetened) ,  evaporated  or  con¬ 
densed  skim  milk  (plain  or  sweetened), 
formulas  especially  prepared  for  infant 
feeding  or  dietary  use  that  are  packaged 
in  hermetically  sealed  glass  or  all-metal 
containers,  any  product  that  contains  by 
weight  less  than  6.5  percent  nonfat  milk 
solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal  volume 
of  an  unmodified  product  of  the  same 
nature  and  butterfat  content. 

§  1073.16  Fluid  cream  product. 

“Fluid  cream  product”  means  cream 
(other  than  plastic  creafn  or  frozen 
cream),  sour  cream,  or  a  mixture  (in¬ 
cluding  a  cultured  mixture)  of  cream 
and  milk  or  skim  milk  containing  9  per¬ 
cent  or  more  butterfat,  with  or  without 
the  addition  of  other  ingredients. 

§  1073.17  Filled  milk. 

“Filled  milk”  means  any  combination 
of  nonmilk  fat  (or  oil)  with  skim  milk 
(w’hether  fresh,  cultured,  reconstituted, 
or  modified  by  the  addition  of  nonfat 
milk  solids),  with  or  without  milkfat, 
so  that  the  product  (including  stabilizers, 
emulsifiers,  or  flavoring)  resembles  milk 
or  any  other  fluid  milk  product,  and  con¬ 
tains  less  than  6  percent  nonmilk  fat  (or 
oil). 

§  1073.18  Cooperative  association. 

“Cooperative  association”  means  any 
cooperative  marketing  association  of 
producers  which  the  Secretary  deter¬ 
mines: 

(a)  To  be  qualified  under  the  provi¬ 
sions  of  the  Act  of  Congress  of  February 
18,  1922,  as  amended,  known  as  the 
"Capper-Volstead  Act”;  and 

(b)  To  be  engaged  in  making  collec¬ 
tive  sales,  or  marketing  milk  or  its  prod¬ 
ucts  for  its  members. 

Handler  Reports 

§  1073.30  Reports  of  receipt*  and  utili¬ 
zation. 

On  or  before  the  8th  day  after  the 
end  of  each  month,  each  handler  shall 
report  for  such  month  to  the  market 
administrator,  in  the  detail  and  on  the 
forms  prescribed  by  the  market  admin¬ 
istrator,  as  follows : 

(а)  Each  handler,  with  respect  to  each 
of  his  pool  plants,  shall  report  the  quan¬ 
tities  of  skim  milk  and  butterfat  con¬ 
tained  in  or  represented  by: 

(1)  Receipts  of  producer  milk,  includ¬ 
ing  producer  milk  diverted  by  the  han¬ 
dler  from  the  pool  plant  to  other  plants; 

(2)  Receipts  of  milk  from  handlers 
described  in  §  1073.9(c) ; 

(3)  Receipts  of  fluid  milk  products 
and  bulk  fluid  cream  products  from 
other  pool  plants ; 

(4)  Receipts  of  other  source  milk; 

(5)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  products  specified  in  §  1073.40(b) 
(1);  and 

(б)  The  utilization  or  disposition  of  all 
milk,  filled  milk,  and  milk  products  re- 
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quired  to  be  reported  pursuant  to  this 
paragraph. 

(b)  Each  handler  operating  a  partially 
regulated  distributing  plant  shall  re¬ 
port  with  respect  to  such  plant  in  the 
same  manner  as  prescribed  for  reports 
required  by  paragraph  (a)  of  this  sec¬ 
tion.  Receipts  of  milk  that  would  have 
been  producer  milk  if  the  plant  had 
been  fully  regulated  shall  be  reported 
in  lieu  of  producer  milk.  Such  report 
shall  show  also  the  quantity  of  any  re¬ 
constituted  skim  milk  in  route  disposi¬ 
tion  in  the  marketing  area. 

(c)  Each  handler  described  in  §  1073.9 
(b)  and  (c)  shall  report: 

(1)  The  quantities  of  all  skim  milk 
and  butterfat  contained  in  receipts  of 
milk  from  producers;  and 

(2)  The  utilization  or  disposition  of 
all  such  receipts. 

(d)  Each  handler  not  specified  in  par¬ 
agraphs  (a)  through  (c)  of  this  section 
shall  report  with  respect  to  his  receipts 
and  utilization  of  milk,  filled  milk,  and 
milk  products  in  such  manner  as  the 
market  administrator  may  prescribe. 

§  1073.31  Payroll  reports. 

'  (a)  On  or  before  the  20th  day  after 
the  end  of  each  month,  each  handler 
described  in  §  1073.9  (a),  (b),  and  (c) 
shall  report  to  the  market  administrator 
his  producer  payroll  for  such  month,  in 
the  detail  prescribed  by  the  market  ad¬ 
ministrator,  showing  for  each  producer: 

( 1 )  His  name  and  address ; 

(2)  The  total  pounds  of  milk  received 
from  such  producer; 

(3)  The  average  butterfat  content  of 
such  milk ;  and 

(4)  The  price  per  hundredweight,  the 
gross  amount  due,  the  amount  and  na¬ 
ture  of  any  deductions,  and  the  net 
amount  paid. 

( b )  Each  handler  operating  a  partially 
regulated  distributing  plant  who  elects 
to  make  payment  pursuant  to  §  1073.76 
(b)  shall  report  for  each  dairy  farmer 
who  would  have  been  a  producer  if 
the  plant  had  been  fully  regulated  in  the 
same  manner  as  prescribed  for  reports 
required  by  paragraph  (a)  of  this  section. 

§  1073.32  Ollier  reports. 

In  addition  to  the  reports  required  pur¬ 
suant  to  §§  1073.30  and  1073.31,  each 
handler  shall  report  such  other  Informa¬ 
tion  as  the  market  administrator  deems 
necessary  to  verify  or  establish  such 
handler’s  obligation  under  the  order. 

Classification  of  Milk 
§  1073.10  Classes  of  utilization. 

Except  as  provided  in  §  1073.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1073.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise  pro¬ 
vided  in  paragraphs  (b)  and  (c)  of  this 
section;  and 

(2)  Not  specifically  accounted  for  as 
Class  n  or  Class  HI  milk. 

(b)  Class  II  milk.  Class  n  milk  shall  be 
all  skim  milk  and  butterfat: 


(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product,  eggnog,  yogurt,  and  any 
product  containing  6  percent  or  more 
nonmilk  fat  (or  oil)  that  resembles  a 
fluid  cream  product,  eggnog,  or  yogurt, 
except  as  otherwise  provided  in  para¬ 
graph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified  in 
paragraph  (b)(1)  of  this  section; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  to 
any  commercial  food  processing  estab¬ 
lishment  (other  than  a  milk  or  filled  milk 
plant)  at  which  food  products  (other 
than  milk  products  and  filled  milk)  are 
processed  and  from  which  there  is  no 
disposition  of  fluid  milk  products  or  fluid 
cream  products  other  than  those  received 
in  consumer-type  packages;  and 

( 4 )  Used  to  produce : 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  and  dry  curd  cottage  cheese; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases)  containing  20  percent  or  more 
total  solids,  frozen  desserts,  and  frozen 
dessert  mixes; 

( iii)  Any  concentrated  milk  product  in 
bulk,  fluid  form; 

(iv)  Plastic  cream,  frozen  cream,  and 
anhydrous  milkfat; 

(v)  Custards,  puddings,  and  pancake 
mixes;  and 

(vi)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed  glass  or 
all-metal  containers. 

(c)  Class  III  milk.  Class  in  milk  shall 
be  all  skim  milk  and  butterfat: 

( 1 )  Used  to  produce : 

(1)  Cheese  (other  than  cottage  cheese, 
low  fat  cottage  cheese,  and  dry  curd  cot¬ 
tage  cheese) ; 

(ii)  Butter; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer- type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a  con¬ 
sumer-type  package;  and 

(v)  Any  product  not  otherwise  speci¬ 
fied  in  this  section ; 

(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulk  or 
packaged  form  and  products  specified  in 
paragraph  (b)  (1)  of  this  section  in  bulk 
form; 

(3)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  of  this  sec¬ 
tion  that  are  disposed  of  by  a  handler 
for  animal  feed; 

(4)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  of  this  sec¬ 
tion  that  are  dumped  by  a  handler  if  the 
market  administrator  is  notified  of  such 
dumping  in  advance  and  is  given  the  op¬ 
portunity  to  verify  such  disposition; 

(5)  In  skim  milk  in  any  modified  fluid 
milk  product  that  is  in  excess  of  the 
quantity  of  skim  milk  in  such  product 
that  was  included  within  the  fluid  milk 
product  definition  pursuant  to  §  1073.15; 
and 

(6)  In  shrinkage  assigned  pursuant  to 
§  1073.41(a)  to  the  receipts  specified  in 
§  1073.41(a)(2)  and  in  shrinkage  speci¬ 
fied  in  §  1073.41  (b)  and  (c). 


§  1073.41  Shrinkage. 

For  purposes  of  classifying  all  skim 
milk  and  butterfat  to  be  reported  by  a 
handler  pursuant  to  §  1073.30,  the  mar¬ 
ket  administrator  shall  determine  the 
following : 

(a)  The  pro  rata  assignment  of 
shrinkage  of  skim  milk  and  butterfat,  re¬ 
spectively,  at  each  pool  plant  to  the  re¬ 
spective  quantities  of  skim  milk  and 
butterfat: 

(1)  In  the  receipts  specified  in  para¬ 
graph  (b)  (1)  through  (6)  of  this  section 
on  which  shrinkage  is  allowed  pursuant 
to  such  paragraph;  and 

(2)  In  other  source  milk  not  specified 
In  paragraph  (b)  (1)  through  (6)  of 
this  section  which  was  received  in  the 
form  of  a  bulk  fluid  milk  product; 

(b)  The  shrinkage  of  skim  milk  and 
butterfat,  respectively,  assigned  pursu¬ 
ant  to  paragraph  (a)  of  this  section  to 
the  receipts  specified  in  paragraph  (a) 
(1 )  of  this  section  that  is  not  in  excess  of : 

( 1 )  Two  percent  of  the  skim  milk  and 
butterfat,  respectively,  in  producer  milk 
(excluding  milk  diverted  by  the  plant 
operator  to  another  plant  and  milk  re¬ 
ceived  from  a  handler  described  in 
§  1073.9(c)); 

(2)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  milk  re¬ 
ceived  from  a  handler  described  in 
§  1073.9(c),  except  that  if  the  operator 
of  the  plant  to  which  the  milk  is  deliv¬ 
ered  purchases  such  milk  on  the  basis  of 
weights  determined  from  its  measure¬ 
ment  at  the  farm  and  butterfat  tests  de¬ 
termined  from  farm  bulk  tank  samples, 
the  applicable  percentage  under  this  sub- 
paragraph  shall  be  2  percent; 

(3)  Plus  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  producer 
milk  diverted  from  such  plant  by  the 
plank  operator  to  another  plant,  except 
that  if  the  operator  of  the  plant  to  which 
the  milk  is  delivered  purchases  such  milk 
on  the  basis  of  weights  determined  from 
its  measurement  at  the  farm  and  butter¬ 
fat  tests  determined  from  farm  bulk  tank 
samples,  the  applicable  percentage  under 
this  subparagraph  shall  be  zero; 

(4)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  pool  plants; 

(5)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  order  plants,  excluding  the  quan¬ 
tity  for  which  Class  II  or  Class  III  classi¬ 
fication  is  requested  by  the  operators  of 
both  plants; 

(6>  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  from  unregulated 
supply  plants,  excluding  the  quantity  for 
which  Class  II  or  Class  III  classification 
is  requested  by  the  handler;  and 

(7)  Less  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  milk 
transferred  to  other  plants  that  is  not  in 
excess  of  the  respective  amounts  of  skim 
milk  and  butterfat  to  which  percentages 
are  applied  in  paragraph  (b)(1),  (2), 
(4),  (5),  and  (6)  of  this  section;  and 

(c)  The  quantity  of  skim  milk  and 
butterfat,  respectively,  in  shrinkage  of 
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milk  from  producers  for  which  a  co¬ 
operative  association  is  the  handler  pur¬ 
suant  to  $  1073.9  (b)  or  (c),  but  not  in 
excess  of  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  such  milk. 
If  the  operator  of  the  plant  to  which 
the  milk  is  delivered  purchases  such  milk 
on  the  basis  of  weights  determined  from 
its  measurement  at  the  farm  and  butter- 
fat  tests  determined  from  farm  bulk  tank 
samples,  the  applicable  percentage  un¬ 
der  this  paragraph  for  the  cooperative 
association  shall  be  zero. 

§  1073.42  Classification  of  transfers  and 
diversions. 

(a)  Transfers  to  -pool  plants.  Skim 
milk  or  butterfat  transferred  in  the  form 
of  a  fluid  milk  product  or  a  bulk  fluid 
cream  product  from  a  pool  plant  to 
another  pool  plant  shall  be  classified  as 
Class  I  milk  unless  the  operators  of  both 
plants  request  the  same  classification  in 
another  class.  In  either  case,  the  classifi¬ 
cation  of  such  transfers  shall  be  subject 
to  the  following  conditions: 

(1)  The  skim  milk  or  butterfat  classi¬ 
fied  in  each  class  shall  be  limited  to  the 
amount  of  skim  milk  and  butterfat,  re¬ 
spectively,  remaining  in  such  class  at  the 
transferee-plant  after  the  computations 
pursuant  to  §  1073.44(a)  (12)  and  the 
corresponding  step  of  §  1073.44(b) ; 

(2)  If  the  transferor-plant  received 
during  the  month  other  source  milk  to  be 
allocated  pursuant  to  §  1073.44(a)  (7)  or 
the  corresponding  step  of  §  1073.44(b), 
the  skim  milk  or  butterfat  so  transferred 
shall  be  classified  so  as  to  allocate  the 
least  possible  Class  I  utilization  to  such 
other  source  milk;  and 

(3)  If  the  transferor-handler  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  $  1073.44(a) 
(11)  or  (12)  or  the  corresponding  steps 
of  S  1073.44(b),  the  skim  milk  or  butter¬ 
fat  so  transferred,  up  to  the  total  of  the 
skim  milk  and  butterfat,  respectively,  in 
such  receipts  of  other  source  milk,  shall 
not  be  classified  as  Class  I  milk  to  a 
greater  extent  than  would  be  the  case  if 
the  other  source  milk  had  been  received 
at  the  transferee-plant. 

(b)  Transfers  and  diversions  to  other 
order  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
product  from  a  pool  plant  to  an  other 
order  plant  shall  be  classified  in  the 
following  manner.  Such  classification 
shall  apply  only  to  the  skim  milk  or 
butterfat  that  is  in  excess  of  any  receipts 
at  the  pool  plant  from  the  other  order 
plant  of  skim  milk  and  butterfat,  re¬ 
spectively,  in  fluid  milk  products  and 
bulk  fluid  cream  products,  respectively, 
that  are  in  the  same  category  as  de¬ 
scribed  in  paragraph  (b)  (1),  (2),  or  (3) 
of  this  section: 

(1)  If  transferred  as  packaged  fluid 
milk  products,  classification  shall  be  in 
the  classes  to  which  allocated  as  a  fluid 
milk  product  under  the  other  order; 

(2)  If  transferred  in  bulk  form,  clas¬ 
sification  shall  be  in  the  classes  to  which 
allocated  under  the  other  order  (includ¬ 
ing  allocation  under  the  conditions  set 
forth  in  paragraph  (b)  (3)  of  this  section; 


(3)  If  the  operators  of  both  plants  so 
request  in  their  reports  of  receipts  and 
utilization  filed  with  their  respective 
market  administrators,  transfers  or  di¬ 
versions  in  bulk  form  shall  be  classified 
as  Class  n  or  Class  in  milk  to  the  extent 
of  such  utilization  available  for  such 
classification  pursuant  to  the  allocation 
provisions  of  the  other  order; 

(4)  If  information  concerning  the 
classes  to  which  such  transfers  or  diver¬ 
sions  were  allocated  under  the  other 
order  is  not  available  to  the  market  ad¬ 
ministrator  for  the  purpose  of  estab¬ 
lishing  classification  under  this  para¬ 
graph,  classification  shall  be  as  Class  I, 
subject  to  adjustment  when  such  infor¬ 
mation  is  available; 

(5)  For  purposes  of  this  paragraph, 
if  the  other  order  provides  for  a  differ¬ 
ent  number  of  classes  of  utilization  than 
is  provided  for  under  this  part,  skim 
milk  or  butterfat  allocated  to  a  class  con¬ 
sisting  primarily  of  fluid  milk  products 
shall  be  classified  as  Class  I  milk,  and 
skim  milk  or  butterfat  allocated  to  the 
other  classes  shall  be  classified  as  Class 
III  milk;  and 

(6)  If  the  form  in  which  any  fluid 
milk  product  that  is  transferred  to  an 
other  order  plant  is  not  defined  as  a  fluid 
milk  product  under  such  other  order, 
classification  under  this  paragraph  shall 
be  in  accordance  with  the  provisions  of 
§  1073.40. 

(c)  Transfers  to  producer-handlers. 
Skim  milk  or  butterfat  transferred  in 
the  following  forms  from  a  pool  plant  to 
a  producer-handler  under  this  or  any 
other  Federal  order  shall  be  classified: 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  fluid  milk  product;  and 

(2)  In  accordance  with  the  utiliza¬ 
tion  assigned  to  it  by  the  market  admin¬ 
istrator,  if  transferred  in  the  form  of  a 
bulk  fluid  cream  product.  For  this  pur¬ 
pose,  the  producer-handler’s  utilization 
of  skim  milk  and  butterfat  in  each  class, 
in  series  beginning  with  Class  in,  shall 
be  assigned  to  the  extent  possible  to 
his  receipts  of  skim  milk  and  butterfat, 
respectively,  in  bulk  fluid  cream  prod¬ 
ucts,  pro  rata  to  each  source. 

(d)  Transfers  and  diversions  to  other 
nonpool  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  following 
forms  from  a  pool  plant  to  a  nonpool 
plant  that  is  not  an  other  order  plant  or 
a  producer-handler  plant  shall  be  clas¬ 
sified: 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  packaged  fluid  milk  prod¬ 
uct;  and 

(2)  As  Class  I  milk,  if  transferred  or 
diverted  in  the  form  of  a  bulk  fluid  milk 
product  or  a  bulk  fluid  cream  product, 
unless  the  following  conditions  apply: 

(i)  If  the  conditions  described  in 
paragraph  (d)  (2)  (i)  (a)  and  (b)  of  this 
section  are  met,  transfers  or  diversions  in 
bulk  form  shall  be  classified  on  the  basis 
of  the  assignment  of  the  nonpool  plant’s 
utilization  to  its  receipts  as  set  forth  in 
paragraph  (d)  (2)  (ii)  through  (viii)  of 
this  section: 

(a)  The  transferor-handler  or  di¬ 
vertor-handler  claims  such  classification 
in  his  report  of  receipts  and  utilization 


filed  pursuant  to  §  1073.30  for  the  month 
within  which  such  transaction  occurred ; 
and 

(b)  The  nonpool  plant  operator  main¬ 
tains  books  and  records  showing  the  uti¬ 
lization  of  all  skim  milk  and  butterfat 
received  at  such  plant  which  are  made 
available  for  verification  purposes  if  re¬ 
quested  by  the  market  administrator; 

(ii)  Route  disposition  in  the  market¬ 
ing  area  of  each  Federal  milk  order  from 
the  nonpool  plant  and  transfers  of  pack¬ 
aged  fluid  milk  products  from  such  non¬ 
pool  plant  to  plants  fully  regulated 
thereunder  shall  be  assigned  to  the  ex¬ 
tent  possible  in  the  following  sequence: 

(a)  Pro  rata  to  receipts  of  packaged 
fluid  milk  products  at  such  nonpool  plant 
from  pool  plants; 

(b)  Pro  rata  to  any  remaining  un¬ 
assigned  receipts  of  packaged  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(c)  Pro  rata  to  receipts  of  bulk  fluid 
milk  products  at  such  nonpool  plant  from 
pool  plants;  and 

(d)  Pro  rata  to  any  remaining  un¬ 
assigned  receipts  of  bulk  fluid  milk  prod¬ 
ucts  at  such  nonpool  plant  from  other 
order  plants; 

(iii)  Any  remaining  Class  I  disposi¬ 
tion  of  packaged  fluid  milk  products  from 
the  nonpool  plant  shall  be  assigned  to 
the  extent  possible  pro  rata  to  any  re¬ 
maining  unassigned  receipts  of  packaged 
fluid  milk  products  at  such  nonpool  plant 
from  pool  plants  and  other  order  plants; 

(iv)  Transfers  of  bulk  fluid  milk  prod¬ 
ucts  from  the  nonpool  plant  to  a  plant 
fully  regulated  under  any  Federal  milk 
order,  to  the  extent  that  such  transfers 
to  the  regulated  plant  exceed  receipts  of 
fluid  milk  products  from  such  plant  and 
are  allocated  to  Claw  I  at  the  transferee - 
plant,  shall  be  assigned  to  the  extent  pos¬ 
sible  in  the  following  sequence : 

(a)  Pro  rata  to  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from  pool 
plants;  and 

(b)  Pro  rata  to  any  remaining  un¬ 
assigned  receipts  of  fluid  milk  products 
at  such  nonpool  plant  from  other  order 
plants; 

(v)  Any  remaining  un assigned  Class  I 
disposition  from  the  nonpool  plant  shall 
be  assigned  to  the  extent  possible  in  the 
following  sequence: 

(a)  To  such  nonpool  plant’s  receipts 
from  dairy  farmers  who  the  market  ad¬ 
ministrator  determines  constitute  regu¬ 
lar  sources  of  Grade  A  milk  for  such 
nonpool  plant;  and 

(b)  To  such  nonpool  plant’s  receipts 
of  Grade  A  milk  from  plants  not  fully 
regulated  under  any  Federal  milk  order 
which  the  market  administrator  deter¬ 
mines  constitute  regular  sources  of 
Grade  A  milk  for  such  nonpool  plant ; 

(vi)  Any  remaining  un  assigned  re¬ 
ceipts  of  bulk  fluid  milk  products  at  the 
nonpool  plant  from  pool  plants  and  other 
order  plants  shall  be  assigned,  pro  rata 
among  such  plants,  to  thi.  extent  possible 
first  to  any  remaining  Class  I  utilization 
then  to  Class  in  utilization,  and  then  to 
Class  II  utilization  at  such  nonpool 
plant; 
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(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be  as¬ 
signed,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any  remaining 
Class  III  utilization,  then  to  any  remain¬ 
ing  Class  n  utilization,  and  then  to  Class 
I  utilization  at  such  nonpool  plant;  and 

(viii)  In  determining  the  non  pool 
plant’s  utilization  for  purposes  of  this 
subparagraph,  any  fluid  milk  products 
and  bulk  fluid  cream  products  trans¬ 
ferred  from  such  nonpool  plant  to  a 
plant  not  fully  regulated  under  any  Fed¬ 
eral  milk  order  shall  be  classified  on  the 
basis  of  the  second  plant’s  utilization  us¬ 
ing  the  same  assignment  priorities  at  the 
second  plant  that  are  set  forth  in  this 
subparagraph. 

§  1073.43  General  classification  rules. 

In  determining  the  classification  of 
producer  milk  pursuant  to  §  1073.44,  the 
following  rules  shall  apply; 

(a)  Each  month  the  market  adminis¬ 
trator  shall  correct  for  mathematical 
and  other  obvious  errors  all  reports  filed 
pursuant  to  §  1073.30  and  shall  compute 
separately  for  each  pool  plant  and  for 
each  cooperative  association  with  re¬ 
spect  to  milk  for  which  it  is  the  handler 
pursuant  to  §  1073.9  (b)  or  (c)  the 
pounds  of  skim  milk  and  butterfat,  re¬ 
spectively,  in  each  class  in  accordance 
with  S9  1073.40,  1073.41,  and  1073.42; 

(b)  If  any  of  the  water  contained  In 
the  milk  from  which  a  product  is  made 
is  removed  before  the  product  is  utilized 
or  disposed  of  by  a  handler,  the  pounds 
of  skim  milk  in  such  product  that  are  to 
be  considered  under  this  part  as  used  or 
disposed  of  by  the  handler  shall  be  an 
amount  equivalent  to  the  nonfat  milk 
solids  contained  in  such  product  plus  all 
of  the  water  originally  associated  with 
such  solids;  and 

(c)  The  classification  of  producer  milk 
for  which  a  cooperative  association  is 
the  handler  pursuant  to  9  1073.9  (b)  or 
(c)  shall  be  determined  separately  from 
the  operations  of  any  pool  plant  operated 
by  such  cooperative  association. 

§  1073.44  Classification  of  producer 
milk. 

For  each  month  the  market  adminis¬ 
trator  shall  determine  the  classification 
of  producer  milk  of  each  handler  de¬ 
scribed  in  §  1073.9(a)  for  each  of  his  pool 
plants  separately  and  of  each  handler 
described  in  §  1073.9  (b)  and  (c)  by  al¬ 
locating  the  handler’s  receipts  of  skim 
milk  and  butterfat  to  his  utilization  as 
follows: 

(a)  Skim  milk  shall  be  allocated  in 
the  following  manner: 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  III  the  pounds  of 
skim  milk  in  shrinkage  specified  in 
§  1073.41(b); 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in  receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to  such 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 


an  offset  for  any  other  payment  obliga¬ 
tion  under  any  order; 

(3)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  fluid  milk  products  re¬ 
ceived  in  packaged  form  from  an  other 
order  plant,  except  that  to  be  subtracted 
pursuant  to  paragraph  (a)  (7)  (vi)  of  this 
section,  as  follows : 

(i)  From  Class  HI  milk,  the  lesser  of 
of  the  pounds  remaining  or  2  percent  of 
such  receipts;  and 

(ii)  From  Class  I  milk,  the  remainder 
of  such  receipts; 

(4)  Subtract  from  the  pounds  of  skim 
milk  in  Class  n  the  pounds  of  skim  milk 
in  products  specified  in  §  1073.40(b)(1) 
that  were  received  in  packaged  form 
from  other  plants,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  H; 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  products  specified 
in  §  1073.40(b)  (1)  that  were  in  inventory 
at  the  beginning  of  the  month  in  pack¬ 
aged  form,  but  not  in  excess  of  the  pounds 
of  skim  milk  remaining  in  Class  n.  This 
subparagraph  shall  apply  only  if  the  pool 
plant  was  subject  to  the  provisions  of  this 
subparagraph  or  comparable  provisions 
of  another  Federal  milk  order  in  the  im¬ 
mediately  preceding  month; 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  other  source  milk 
(except  that  received  in  the  form  of  a 
fluid  milk  product  or  a  fluid  cream  prod¬ 
uct)  that  is  used  to  produce,  or  added  to. 
any  product  specified  in  §  1073.40(b) .  but 
not  in  excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II; 

(7)  Subtract  in  the  order  specified  be¬ 
low  from  the  pounds  of  skim  milk  re¬ 
maining  in  each  class,  in  series  beginning 
with  Class  III,  the  pounds  of  skim  milk 
In  each  of  the  following: 

(i)  Other  source  milk  (except  that  re¬ 
ceived  in  the  form  of  a  fluid  milk  prod¬ 
uct)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at  the 
beginning  of  the  month  of  products  spec¬ 
ified  in  5  1073.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraph  (a) 
(4) ,  (5) ,  and  (6)  of  this  section; 

(ii)  Receipts  of  fluid  milk  products 
(except  filled  milk)  for  which  Grade  A 
certification  is  not  established; 

(iii)  Receipts  of  fluid  milk  products 
from  unidentified  sources; 

(iv)  Receipts  of  fluid  milk  products 
from  a  producer-handler  as  defined 
under  this  or  any  other  Federal  milk 
order; 

(v)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  unregulated 
supply  plant  that  were  not  subtracted 
pursuant  to  paragraph  (a)(2)  of  this 
section;  and 

(vi)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  other  order 
plant  that  is  regulated  under  any  Fed¬ 
eral  milk  order  providing  for  individual- 
handler  pooling,  to  the  extent  that 
reconstituted  skim  milk  is  allocated  to 
Class  I  at  the  transferor-plant; 

(8)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk  re¬ 


maining  in  Class  II  and  Class  III,  in 
sequence  beginning  with  Class  III: 

(i)  The  pounds  of  skim  milk  in  re¬ 
ceipts  of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraph  (a) 
(2)  and  (7)  (v)  of  this  section  for 
which  the  handler  requests  a  classifica¬ 
tion  other  than  Class  I,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  III 
combined; 

(ii)  The  pounds  of  skim  milk  in  re¬ 
ceipts  of  fluid  milk  products  from  an  un¬ 
regulated  supply  plant  that  were  not  sub¬ 
tracted  pursuant  to  paragraph  (a)(2), 
(7)(v),  and  (8)  (i)  of  this  section 
which  are  in  excess  of  the  pounds  of 
skim  milk  determined  pursuant  to  para¬ 
graph  (a)  (8)  (ii)  (a)  through  (c)  of  this 
section.  Should  the  pounds  of  skim 
milk  to  be  subtracted  from  Class  II  and 
Class  III  combined  exceed  the  pounds  of 
skim  milk  remaining  in  such  classes,  the 
pounds  of  skim  milk  in  Class  EE  and 
Class  III  shall  be  increased  (increasing 
Class  III  first  to  the  extent  permitted 
by  the  handler’s  total  Class  HI  utiliza¬ 
tion  at  his  other  pool  plants)  by  an 
amount  equal  to  such  quantity  to  be  sub¬ 
tracted  and  the  pounds  of  skim  milk 
in  Class  I  shall  be  decreased  by  a  like 
amount.  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at 
this  allocation  step  at  other  pool  plants 
of  the  handler  shall  be  adjusted  to  the 
extent  possible  in  the  reverse  direction 
by  a  like  amount.  Such  adjustment  shall 
be  made  at  the  other  plants  in  sequence 
beginning  with  the  plant  having  the  least 
minus  location  adjustment: 

(a)  Multiply  by  1.25  the  sum  of  the 
pounds  of  skim  milk  remaining  in  Class 

I  at  this  allocation  step  at  all  pool  plants 
of  the  handler; 

(b)  Subtract  from  the  above  result 
the  sum  of  the  pounds  of  skim  milk  in 
receipts  at  all  pool  plants  of  the  han¬ 
dler  of  producer  milk,  fluid  milk  prod¬ 
ucts  from  pool  plants  of  other  handlers, 
and  bulk  fluid  milk  products  from  other 
order  plants  that  were  not  subtracted 
pursuant  to  paragraph  (a)  (7)  (vi)  of  this 
section;  and 

(c)  Multiply  any  plus  quantity  result¬ 
ing  above  by  the  percentage  that  the 
receipts  of  skim  milk  in  fluid  milk  prod¬ 
ucts  from  unregulated  supply  plants  that 
remain  at  this  pool  plant  is  of  all  such 
receipts  remaining  at  this  allocation  step 
at  all  pool  plants  of  the  handler;  and 

(iii)  The  pounds  of  skim  milk  in  re¬ 
ceipts  of  bulk  fluid  milk  products  from 
an  other  order  plant  that  are  in  excess 
of  bulk  fluid  milk  products  transferred 
or  diverted  to  such  plant  and  that  were 
not  subtracted  pursuant  to  paragraph 
(a)  (7)  (vi)  of  this  section,  if  Class 

II  or  Class  III  classification  is  requested 
by  the  operator  of  the  other  order  plant 
and  the  handler,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  II  and  Class  III  combined; 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  eacfi  class,  in  series 
beginning  with  Class  m,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1073.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
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that  were  not  subtracted  pursuant  to 
paragraph  (a)  (5)  and  (7)  (i)  of  this 
section; 

(10)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  III  the  pounds  of  skim 
milk  subtracted  pursuant  to  paragraph 

(a)  (1)  of  this  section: 

(11)  Subject  to  the  provisions  of 
paragraph  (a)(ll)(i)  of  this  section, 
subtract  from  the  pounds  of  skim  milk 
remaining  in  each  class  at  the  plant,  pro 
rata  to  the  total  pounds  of  skim  milk 
remaining  in  Class  I  and  in  Class  II  and 
Class  HI  combined  at  this  allocation  step 
at  all  pool  plants  of  the  handler,  with 
the  quantity  prorated  to  Class  n  and 
Class  m  combined  being  subtracted  first 
from  Class  III  and  then  from  Class  n, 
the  pounds  of  skim  milk  In  receipts  of 
fluid  milk  products  from  an  unregulated 
supply  plant  that  were  not  subtracted 
pursuant  to  paragraph  (a)(2),  (7)(v), 
and  (8)  (1)  and  (ii)  of  this  section  and 
that  were  not  offset  by  transfers  or 
diversions  of  fluid  milk  products  to  the 
same  unregulated  supply  plant  from 
which  fluid  milk  products  to  be  allocated 
at  this  step  were  received: 

(i)  Should  the  pounds  of  skim  milk 
to  be  subtracted  from  any  class  pursuant 
to  this  subparagraph  exceed  the  pounds 
of  skim  milk  remaining  in  such  class,  the 
pounds  of  skim  milk  In  such  class  shall 
be  increased  by  an  amount  equal  to  such 
quantity  to  be  subtracted  and  the  pounds 
of  skim  milk  in  the  other  classes  (be¬ 
ginning  with  the  higher-priced  class) 
shall  be  decreased  by  a  like  amount.  In 
such  case,  the  pounds  of  skim  milk  re¬ 
maining  in  each  class  at  this  allocation 
step  at  other  pool  plants  of  the  handler 
shall  be  adjusted  to  the  extent  possible 
in  the  reverse  direction  by  a  like  amount. 
Such  adjustment  shall  be  made  at  the 
other  plants  in  sequence  beginning  with 
the  plant  having  the  least  minus  location 
adjustment; 

(12)  Subtract  in  the  manner  specified 
below  from  the  pounds  of  skim  milk  re¬ 
maining  in  each  class  the  pounds  of  skim 
milk  in  receipts  of  bulk  fluid  milk  prod¬ 
ucts  from  an  other  order  plant  that  are 
In  excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
paragraph  (a)  (7)  (vi)  and  (8)  (iii)  of 
this  section: 

(i)  Subject  to  the  provisions  of  para¬ 
graph  (a)  (12)  (ii)  and  (iii)  of  this  sec¬ 
tion,  such  subtraction  shall  be  pro  rata 
to  the  pounds  of  skim  milk  in  Class  I  and 
In  Class  II  and  Class  III  combined,  with 
the  quantity  prorated  to  Class  II  and 
Class  m  combined  being  subtracted  first 
from  Class  III  and  then  from  Class  II, 
with  respect  to  whichever  of  the  follow¬ 
ing  quantities  represents  the  lower  pro¬ 
portion  of  Class  I  milk : 

(a)  The  estimated  utilization  of  skim 
milk  of  all  handlers  in  each  class  as  an¬ 
nounced  for  the  month  pursuant  to 
5  1073.45(a);  or 

(b)  The  total  pounds  of  skim  milk  re¬ 
maining  in  each  class  at  this  allocation 
step  at  all  pool  plants  of  the  handler; 

(ii)  Should  the  proration  pursuant  to 
paragraph  (a)  (12)  (i)  of  this  section  re¬ 
sult  In  the  total  pounds  of  skim  milk  at 


all  pool  plants  of  the  handler  that  are  to 
be  subtracted  at  this  allocation  step  from 
Class  n  and  Class  in  combined  exceed¬ 
ing  the  pounds  of  skim  milk  remaining  in 
Class  n  and  Class  III  at  all  such  plants, 
the  pounds  of  such  excess  shall  be  sub¬ 
tracted  from  the  pounds  of  skim  milk  re¬ 
maining  in  Class  I  after  such  proration 
at  the  pool  plants  at  which  such  other 
source  milk  was  received;  and 

(iii)  Except  as  provided  in  paragraph 

(a)(12)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(a)  (12)  (i)  or  (ii)  of  this  section  re¬ 
sult  in  a  quantity  of  skim  milk  to  be  sub¬ 
tracted  from  any  class  that  exceeds  the 
pounds  of  skim  milk  remaining  in  such 
class,  the  pounds  of  skim  milk  in  such 
class  shall  be  increased  by  an  amount 
equal  to  such  quantity  to  be  subtracted 
and  the  pounds  of  skim  milk  in  the  other 
classes  (beginning  with  the  higher-priced 
class)  shall  be  decreased  by  a  like 
amount.  In  such  case,  the  pounds  of  skim 
milk  remaining  in  each  class  at  this  allo¬ 
cation  step  at  other  pool  plants  of  the 
handler  shall  be  adjusted  to  the  extent 
possible  In  the  reverse  direction  by  a  like 
amount.  Such  adjustment  shall  be  made 
at  the  other  plants  in  sequence  beginning 
with  the  plant  having  the  least  minus 
location  adjustment; 

(13)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  receipts  of  fluid  milk 
products  and  bulk  fluid  cream  products 
from  another  pool  plant  according  to  the 
classification  of  such  products  pursuant 
to  S  1073.42(a) ;  and 

(14)  If  the  total  pounds  of  skim  milk 
remaining  in  all  classes  exceed  the 
pounds  of  skim  milk  in  producer  milk, 
subtract  such  excess  from  the  pounds  of 
skim  milk  remaining  in  each  class  in 
series  beginning  with  Class  m.  Any 
amount  so  subtracted  shall  be  known  as 
"overage”; 

(b)  Butterfat  shall  be  allocated  in  ac¬ 
cordance  with  the  procedure  outlined  for 
skim  milk  in  paragraph  (a)  of  this  sec¬ 
tion;  and 

(c)  The  quantity  of  producer  milk  in 
each  class  shall  be  the  combined  pounds 
of  skim  milk  and  butterfat  remaining 
in  each  class  after  the  computations  pur¬ 
suant  to  S  1073.44(a)  (14)  and  the  corre¬ 
sponding  step  of  §  1073.44(b). 

§  1073.45  Market  administrator's  re¬ 
ports  and  announcements  concerning 
classification. 

The  market  administrator  shall  make 
the  following  reports  and  announcements 
concerning  classification: 

(a)  Whenever  required  for  the  purpose 
of  allocating  receipts  from  other  order 
plants  pursuant  to  §  1073.44(a)  (12)  and 
the  corresponding  step  of  §  1073.44(b), 
estimate  and  publicly  announce  the  uti¬ 
lization  (to  the  nearest  whole  percent¬ 
age)  in  each  class  during  the  month  of 
skim  milk  and  butterfat,  respectively,  in 
producer  milk  of  all  handlers.  Such  esti¬ 
mate  shall  be  based  upon  the  most  cur¬ 
rent  available  data  and  shall  be  final  for 
such  purpose. 

(b)  Report  to  the  market  adminis¬ 
trator  of  the  other  order,  as  soon  as  pos¬ 


sible  after  the  report  of  receipts  and 
utilization  for  the  month  is  received  from 
a  handler  who  has  received  fluid  milk 
products  or  bulk  fluid  cream  products 
from  an  other  order  plant,  the  class  to 
which  such  receipts  are  allocated  pur¬ 
suant  to  §  1073.44  on  the  basis  of  such 
report,  and,  thereafter,  any  change  in 
such  allocation  required  to  correct  errors 
disclosed  in  the  verification  of  such 
report. 

(c)  Furnish  to  each  handler  operating 
a  pool  plant  who  has  shipped  fluid  milk 
products  or  bulk  fluid  cream  products  to 
an  other  order  plant  the  class  to  which 
such  shipments  were  allocated  by  the 
market  administrator  of  the  other  order 
on  the  basis  of  the  report  by  the  receiving 
handler,  and,  as  necessary,  any  changes 
in  such  allocation  arising  from  the  veri¬ 
fication  of  such  report. 

(d)  On  or  before  the  13th  day  of  each 
month  report  to  each  cooperative  associ¬ 
ation,  which  so  requests,  the  percentage 
utilization  of  milk  received  from  pro¬ 
ducers  or  from  a  handler  described  in 
§  1073.9(c)  in  each  class  by  each  handler 
who  in  the  previous  month  received  milk 
from  members  of  such  cooperative 
association. 

Class  Prices 
§  1073.50  Class  prices. 

Subject  to  the  provisions  of  §  1073.52, 
the  class  prices  for  the  month  per  hun¬ 
dredweight  of  milk  containing  3.5- 
percent  butterfat  shall  be  as  follows: 

(a)  Class  I  price.  The  Class  I  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $1.80.  Such 
price  shall  not  be  less  than  the  Class  I 
price  established  for  the  same  month 
pursuant  to  Part  1064  (Greater  Kansas 
City)  of  this  chapter,  nor  more  than  the 
Greater  Kansas  City  Class  I  price  plus 
60  cents. 

(b)  Class  II  price.  The  Class  n  price 
shall  be  the  basic  formula  price  for  the 
month  plus  10  cents. 

(c)  Class  III  price.  The  Class  III  price 
shall  be  the  basic  formula  price  for  the 
month,  but  not  to  exceed  an  amount 
computed  as  follows: 

(1)  Multiply  by  4.2  the  simple  average 
of  the  wholesale  selling  prices  (using  the 
midpoint  of  any  price  range  as  one  price) 
of  Grade  A  (92-score)  bulk  butter  per 
pound  at  Chicago,  as  reported  by  the  De¬ 
partment  for  the  month; 

(2)  Multiply  by  8.2  the  weighted  aver¬ 
age  of  carlot  prices  per  pound  of  spray 
process  nonfat  dry  milk  for  human  con¬ 
sumption,  f.o.b.  manufacturing  plants  in 
the  Chicago  area,  as  published  for  the 
period  from  the  26th  day  of  the  pre¬ 
ceding  month  through  the  25th  day  of 
the  current  month  by  the  Department; 
and 

(3)  From  the  sum  of  the  amounts  com¬ 
puted  pursuant  to  paragraph  (c)  (1)  and 
(2)  of  this  section  subtract  48  cents  and 
round  to  the  nearest  cent. 

§  1073.51  Basic  formula  price. 

The  “basic  formula  price”  shall  be  the 
average  price  per  hundredweight  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as  reported 
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by  the  Department  for  the  month,  ad¬ 
justed  to  a  3.5-percent  butterfat  basis 
and  rounded  to  the  nearest  cent.  For 
such  adjustment,  the  butterfat  differen¬ 
tial  (rounded  to  the  nearest  0.1  cent) 
per  0.1 -percent  butterfat  shall  be  0.12 
times  the  simple  average  of  the  whole¬ 
sale  selling  prices  (using  the  midpoint  of 
any  price  range  as  one  price)  of  Grade 
A  (92-score)  bulk  butter  per  pound  at 
Chicago,  as  reported  by  the  Department 
for  the  month.  For  the  purpose  of  com¬ 
puting  the  Class  I  price,  the  resulting 
price  shall  be  not  less  than  $4.33. 

§  1073.52  Plant  location  adjustments 
for  handlers. 

(a)  For  milk  received  from  producers 
or  from  a  handler  described  in  §  1073.9 

(c)  at  a  pool  plant  and  which  is  classi¬ 
fied  as  Class  I  milk  or  assigned  Class  I 
location  adjustment  credit  pursuant  to 
paragraph  (a)  (4)  of  this  section,  the 
price  at  such  pool  plant  when  located: 

(1)  In  Zone  I  of  the  marketing  area, 
shall  be  that  computed  pursuant  to 
5  1073.50(a) ; 

(2)  In  Zone  II  of  the  marketing  area, 
shall  be  5  cents  more  than  the  Zone  I 
price; 

(3)  Outside  the  marketing  area,  shall 
be  the  Class  I  price  applicable  at  the 
nearest  of  the  city  halls  in  Garden  City. 
Hays,  Pratt,  or  Wichita,  Kan.,  subject 
to  a  reduction  of  12  cents  if  the  distance 
to  such  city  hall  is  70  miles  or  more, 
but  less  than  80  miles,  plus  an  additional 
1.5  cents  for  each  10  miles  or  fraction 
thereof  in  excess  of  79  miles  (all  dis¬ 
tances  to  be  by  shortest  hard-surfaced 
highway,  as  determined  by  the  market 
administrator) ;  and 

(4)  For  purposes  of  calculating  such 
location  adjustments,  transfers  of  fluid 
milk  products  between  pool  plants  shall 
be  assigned  Class  I  milk  disposition  at 
the  receiving  plant,  in  excess  of  the  sum 
of  receipts  at  such  plant  from  producers 
(including  receipts  from  a  handler  de¬ 
scribed  in  §  1073.9(c) )  and  the  pounds 
assigned  as  Class  I  milk  to  receipts  from 
other  order  plants  and  unregulated  sup¬ 
ply  plants.  Such  assignment  is  to  be 
made  first  to  shipping  plants  priced  at 
the  same  zone  price,  next  to  plants 
priced  at  the  other  zone  price,  and  then 
in  sequence  beginning  with  the  plant  at 
which  the  least  location  adjustment 
credit  would  apply. 

(b)  The  Class  I  price  applicable  to 
other  source  milk  shall  be  adjusted  at 
the  rates  set  forth  in  paragraph  (a)  of 
this  section,  except  that  the  adjusted 
Class  I  price  shall  not  be  less  than  the 
Class  III  price. 

§  1073.53  Announcement  of  class  prices. 

The  market  administrator  shall  an¬ 
nounce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month  and  the  Class  n  and 
Class  III  prices  for  the  preceding  month. 

§  1073.54  Equivalent  price. 

If  for  any  reason  a  price  or  pricing 
constituent  required  by  this  part  for  com¬ 
puting  class  prices  or  for  other  purposes 
is  not  available  as  prescribed  in  this  part. 
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the  market  administrator  shall  use  a 
price  or  pricing  constituent  determined 
by  the  Secretary  to  be  equivalent  to  the 
price  or  pricing  constituent  that  is 
required. 

Uniform  Price 

§  1073.60  Handler's  value  of  milk  for 
computing  uniform  price. 

For  the  purpose  of  computing  the  uni¬ 
form  price,  the  market  administrator 
shall  determine  for  each  month  the  value 
of  milk  of  each  handler  with  respect  to 
each  of  his  pool  plants  and  of  each  han¬ 
dler  described  in  §  1073.9  <b)  and  (c)  as 
follows: 

(a)  Multiply  the  pounds  of  producer 
milk  in  each  class  as  determined  pursu¬ 
ant  to  §  1073.44  by  the  applicable  class 
prices  and  add  the  resulting  amounts; 

<b)  Add  the  amounts  obtained  from 
multiplying  the  pounds  of  overage  sub¬ 
tracted  from  each  class  pursuant  to 
5  1073.44(a)  (14>  and  the  corresponding 
step  of  §  1073.44(b)  by  the  respective 
class  prices,  as  adjusted  by  the  butterfat 
differential  specified  in  §  1073.74,  that  are 
applicable  at  the  location  of  the  pool 
plant; 

(c)  Add  the  following: 

(1)  The  amount  obtained  from  multi¬ 
plying  the  difference  between  the  Class 
III  price  for  the  preceding  month  and  the 
Class  I  price  applicable  at  the  location  of 
the  pool  plant  for  the  current  month  by 
the  hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I  pur¬ 
suant  to  5  1073.44(a)(9)  and  the  corre¬ 
sponding  step  of  §  1073.44(b) ;  and 

(2)  The  amount  obtained  from  mul¬ 
tiplying  the  difference  between  the  Class 
III  price  for  the  preceding  month  and  the 
Class  II  price  for  the  current  month  by 
the  lesser  of : 

(i)  The  hundredweight  of  skim  milk 
and  butterfat  subtracted  from  Class  II 
pursuant  to  §  1073.44(a)  (9)  and  the  cor¬ 
responding  step  of  S  1073.44(b)  for  the 
current  month;  or 

(ii)  The  hundredweight  of  skim  milk 
and  butterfat  remaining  in  Class  III  after 
the  computations  pursuant  to  §  1073.44 
(a)  (12)  and  the  corresponding  step  of 
5  1073.44(b)  for  the  preceding  month, 
less  the  hundredweight  of  skim  milk 
and  butterfat  specified  in  paragraph 
(c>  (1)  of  this  section; 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  III  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I  pur¬ 
suant  to  5  1073.44(a)(7)  (i)  through 
(iv)  and  the  corresponding  step  of 
5  1073.44(b),  excluding  receipts  of  bulk 
fluid  cream  products  from  an  other  order 
plant; 

(e)  Add  the  amount  obtained  from 

multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location  of 
the  transferor-plant  and  the  Class  III 
price  by  the  hundredweight  of  skim  milk 
and  butterfat  subtracted  from  Class  I 
pursuant  to  5  1073.44(a)(7)  (v)  and 

(vi)  and  the  corresponding  step  of 
5  1073  44(b) ; 
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(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest  unregu¬ 
lated  supply  plants  from  which  an 
equivalent  volume  was  received  by  the 
pounds  of  skim  milk  and  butterfat  sub¬ 
tracted  from  Class  I  pursuant  to 
§  1073.44(a)  (11)  and  the  corresponding 
step  of  §  1073.44(b),  excluding  such  skim 
milk  and  butterfat  in  receipts  of  bulk 
fluid  milk  products  from  an  unregu¬ 
lated  supply  plant  to  the  extent  that 
an  equivalent  amount  of  skim  milk  or 
butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment  obliga¬ 
tion  under  any  order;  and 

(g)  For  the  first  month  that  this 
paragraph  is  effective,  subtract  the 
amount  obtained  from  multiplying  the 
difference  between  the  Class  I  price  ap¬ 
plicable  at  the  location  of  the  pool  plant 
and  the  Class  HI  price,  both  for  the  pre¬ 
ceding  month,  by  the  hundredweight  of 
skim  milk  and  butterfat  in  any  fluid  milk 
product  or  product  specified  in  5  1073.40 

(b)  that  was  in  the  plant’s  inventory  at 
the  end  of  the  preceding  month  and 
classified  as  Class  I  milk. 

§  1073.61  Compulation  of  uniform 
price. 

For  each  month  the  market  adminis¬ 
trator  shall  compute  the  uniform  price 
per  hundredweight  of  milk  of  3.5-percent 
butterfat  content  received  from  pro¬ 
ducers  as  follows: 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  5  1073.60  for  all 
handlers  who  filed  the  reports  prescribed 
by  §  1073.30  for  the  month  and  who  made 
the  payments  pursuant  to  55  1073.71  and 
1073.73  for  the  preceding  month; 

(b)  Deduct  the  amount  of  the  plus  ad¬ 
justments  and  add  the  amount  of  the 
minus  adjustments,  which  are  applicable 
pursuant  to  5  1073.75; 

(c)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  unobligated  balance 
in  the  producer-settlement  fund; 

(d)  Subtract  an  amount  computed 
by  multiplying  the  total  hundredweight 
of  producer  milk  included  pursuant  to 
paragraph  (a)  of  this  section  by  5  cents; 

(e)  Divide  the  resulting  amount  by  the 
sum  of  the  following  for  all  handlers  in¬ 
cluded  in  these  computations: 

(1)  The  total  hundredweight  of  pro¬ 
ducer  milk;  and 

(2)  The  total  hundredweight  for 
which  a  value  is  computed  pursuant  to 
5  1073.60(f) ;  and 

(f )  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  per  hundredweight. 
The  result  shall  be  the  “uriform  price" 
for  milk  received  from  producers. 

§  1073.62  Announcement  of  uniform 
price  and  butterfat  differential. 

The  market  administrator  shall  an¬ 
nounce  publicly  on  or  before: 

(a)  The  fifth  day  after  the  end  of 
each  month  the  butterfat  differential  for 
such  month;  and 

(b)  The  12th  day  after  the  end  of  each 
month  the  uniform  price  for  such  month. 


FEDERAL  REGISTER,  VOL.  3«,  NO.  175 — TUESDAY,  SEPTEMBER,  11,  1973 


25076 


PROPOSED  RULES 


Payments  for  Milk 
§  1073.70  Producer-settlement  fund. 

The  marlffet  administrator  shall  estab¬ 
lish  and  maintain  a  separate  fund 
known  as  the  “producer-settlement 
fund”  Into  which  he  shall  deposit  all 
payments  made  by  handlers  pursuant  to 
S§  1073.71,  1073.76,  and  1073.77,  and  out 
of  which  he  shall  make  all  payments  to 
handlers  pursuant  to  §§  1073.72  and 
1073.77. 

§  1073.71  Payments  to  the  producer- 
settlement  fund. 

<a>  On  or  before  the  13th  day  after 
the  end  of  the  month,  each  handler 
shall  pay  to  the  market  administrator 
the  amount,  If  any,  by  which  the 
amount  specified  in  paragraph  (a)(1) 
of  this  section  exceeds  the  amount  spec¬ 
ified  in  paragraph  (a)  (2)  of  this  section: 

(1)  The  total  value  of  milk  of  the 
handler  for  such  month  as  determined 
pursuant  to  §  1073.60. 

(2)  The  sum  of: 

d)  The  value  at  the  uniform  price, 
as  adjusted  pursuant  to  §  1073.75.  of  such 
handler’s  receipts  of  producer  milk;  and 

(ii)  The  value  at  the  uniform  price 
applicable  at  the  location  of  the  plant 
from  which  received  plus  5  cents  of  other 
source  milk  for  which  a  value  is  com¬ 
puted  pursuant  to  I  1073.60(f). 

(b)  On  or  before  the  25th  day  after  the 
end  of  the  month  each  person  who  op¬ 
erated  an  other  order  plant  that  was 
regulated  during  such  month  under  an 
order  providing  for  individual -handler 
pooling  shall  pay  to  the  market  admin¬ 
istrator  an  amount  computed  as  follows  f 

(1)  Determine  the  quantity  of  recon¬ 
stituted  skim  milk  in  filled  milk  in  route 
disposition  from  such  plant  in  the  mar¬ 
keting  area  which  was  allocated  to  Class 
I  at  such  plant.  If  there  is  such  route 
disposition  from  such  plant  in  market¬ 
ing  areas  regulated  by  two  or  more 
marketwide  pool  orders,  the  reconsti¬ 
tuted  skim  milk  allocated  to  Class  I  shall 
be  prorated  to  each  order  according  to 
such  route  disposition  in  each  marketing 
area;  and 

(2)  Compute  the  value  of  the  recon¬ 
stituted  skim  milk  assigned  in  paragraph 
(b)(1)  of  this  section  to  route  dis¬ 
position  in  this  marketing  area  by 
multiplying  the  quantity  of  such  skim 
milk  by  the  difference  between  the  Class 
I  price  under  this  part  that  is  applicable 
at  the  location  of  the  other  order  plant 
(but  not  to  be  less  than  the  Class  III 
price)  and  the  Class  III  price. 

§  1073.72  Payments  from  the  prodnoer- 
eettlement  fund. 

On  or  before  the  14th  day  after  the 
end  of  each  month  the  market  admin¬ 
istrator  shall  pay  to  each  handler  the 
amount,  if  any  (for  each  pool  plant,  If 
applicable) ,  by  which  the  amount  com¬ 
puted  pursuant  to  5  1073.71(a)(2)  ex¬ 
ceeds  the  amount  computed  pursuant  to 
§  1073.71(a)  (1).  The  market  administra¬ 
tor  shall  offset  any  payment  due  any 
handler  against  payments  due  from 
such  handler.  If  the  balance  in  the 
producer-settlement  fund  Is  insufficient 
to  make  all  payments  pursuant  to  this 


section,  the  market  administrator  shall 
reduce  uniformly  such  payments  and 
shall  complete  such  payments  as  soon 
as  the  necessary  funds  are  available. 

§  1073.73  Payments  to  producers  and  to 
cooperative  associations. 

Each  handler  shall  make  payment  as 
follows : 

(a)  On  or  before  the  second  working 
day  following  the  12th  day  after  the  end 
of  the  month  during  which  the  milk  was 
received,  to  each  producer  for  whom 
payment  is  not  made  pursuant  to  para¬ 
graph  (c)  of  this  section,  at  not  less 
than  the  uniform  price  computed  pur¬ 
suant  to  §  1073.61  for  such  producer’s 
deliveries  of  milk,  adjusted  by  the  butter- 
fat  differential  and  location  adjust¬ 
ments  computed  pursuant  to  §§  1073.74 
and  1073.75,  and  less  the  amount  of  the 
payment  made  pursuant  to  paragraph 
(b)  of  this  section.  If  by  such  date  such 
handler  has  not  received  full  payment 
pursuant  to  §  1073.72,  he  may  reduce  his 
total  payments  uniformly  to  all  pro¬ 
ducers  by  not  more  than  the  amount  of 
the  reduction  in  payment  by  the  market 
administrator.  He  shall,  however,  com¬ 
plete  such  payments  pursuant  to  this 
paragraph  not  later  than  the  date  for 
making  such  payments  next  following 
receipt  of  the  balance  from  the  market 
administrator; 

(b)  On  or  before  the  27th  day  of  each 
month,  to  each  producer : 

(1)  To  whom  payment  is  not  made 
pursuant  to  paragraph  (c)  of  this  sec¬ 
tion  ;  and 

(2)  Who  Is  still  delivering  Grade  A 
milk  to  such  handler,  a  partial  payment 
with  respect  to  milk  received  from  him 
during  the  first  15  days  of  such  month 
computed  at  not  less  than  110  percent 
of  the  Class  III  price  for  3.5  percent  milk 
for  the  preceding  month,  without  deduc¬ 
tion  for  hauling: 

(c)  On  or  before  the  14th  day  after  the 
end  of  each  month  and  on  or  before  the 
24th  day  of  each  month,  in  lieu  of  pay¬ 
ments  pursuant  to  paragraphs  (a)  and 
(b),  respectively,  of  this  section,  to  a 
cooperative  association  which  so  requests, 
for  milk  which  it  caused  to  be  delivered 
to  such  handler  from  producers,  and 
for  w’hich  such  association  is  determined 
by  the  market  administrator  to  be  au¬ 
thorized  to  collect  payment,  an  amount 
equal  to  the  sum  of  the  individual  pay¬ 
ments  otherwise  payable  to  such  pro¬ 
ducers.  Such  payments  due  on  or  before 
the  14th  day  after  the  end  of  the  month 
shall  be  accompanied  by  a  statement 
showing  for  each  producer  the  items  re¬ 
quired  to  be  reported  pursuant  to 
§  1073.31,  and  payments  due  on  or  before 
the  24th  day  of  the  month  shall  be 
accompanied  by  a  statement  of  the 
amount  of  money  for  each  producer; 
and 

(d)  Each  handler  who  receives  milk 
from  a  handler  described  in  $  1073.9(c), 
shall,  on  or  before  the  second  day  prior 
to  the  date  payments  are  due  individual 
producers,  pay  such  handler  for  such 
milk  as  follows: 

(1)  A  partial  payment  for  milk  re¬ 
ceived  during  the  first  15  days  of  the 


month  at  not  less  than  the  amount  pre¬ 
scribed  In  paragraph  (b)  (2)  of  this  sec¬ 
tion;  and 

(2)  In  making  final  settlement,  the 
value  of  such  milk  at  the  uniform  price, 
adjusted  pursuant  to  §§  1073.74  and 
1073.75,  less  payment  made  pursuant  to 
paragraph  (d)(1)  of  this  section. 

§  1073.74  Butterfat  differential. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  uniform  price 
shall  be  increased  or  decreased,  respec¬ 
tively,  for  each  0.1  percent  butterfat  var¬ 
iation  from  3.5  percent  by  a  butterfat 
differential,  rounded  to  the  nearest  0.1 
cent,  which  shall  be  0.115  times  the 
simple  average  of  the  wholesale  selling 
prices  (using  the  midpoint  of  any  price 
range  as  one  price)  of  Grade  A  (92- 
score)  bulk  butter  per  pound  at  Chicago, 
as  reported  by  the  Department  for  the 
month. 

§  1073.75  Plant  location  adjustments 
for  producer*  and  on  nonpool  milk. 

(a)  For  producer  milk  received  at  pool 
plants  located  outside  Zone  1,  there  shall 
be  added  or  deducted,  as  the  case  may  be, 
an  adjustment  for  each  such  plant  for  all 
milk  at  the  rates  specified  in  5  1073.52(a) . 

(b)  For  purposes  of  computations  pur¬ 
suant  to  §§  1073.71(a)  (2)  (ii)  and 
1073.72,  the  uniform  price  shall  be  ad¬ 
justed  at  the  rates  set  forth  in  5  1073.52, 
applicable  at  the  location  of  the  non¬ 
pool  plant(s)  from  which  the  milk  was 
received,  except  that  the  adjusted  uni¬ 
form  price  plus  5  cents  shall  not  be  less 
than  the  Class  III  price. 

§  1073.76  Payments  by  handler  operat¬ 
ing  a  partially  regulated  distributing 
plant. 

Each  handler  who  operates  a  partially 
regulated  distributing  plant  shall  pay  on 
or  before  the  25th  day  after  the  end  of 
the  month  to  the  market  administrator 
for  the  producer-settlement  fund  the 
amount  computed  pursuant  to  paragraph 
(a)  of  this  section.  If  the  handler  submits 
pursuant  to  §§  1073.30(b)  and  1073.31(b> 
the  information  necessary  for  making  the 
computations,  such  handler  may  elect  to 
pay  in  lieu  of  such  payment  the  amount 
computed  pursuant  to  paragraph  (b)  of 
this  section: 

(a)  The  payment  under  this  para¬ 
graph  shall  be  the  amount  resulting  from 
the  following  computations: 

( 1 )  Determine  the  pounds  of  route  dis¬ 
position  in  the  marketing  area  from  the 
partially  regulated  distributing  plant; 

(2)  Subtract  the  pounds  of  fluid  milk 
products  received  at  the  partially  regu¬ 
lated  distributing  plant: 

(i)  As  Class  I  milk  from  pool  plants 
and  other  order  plants,  except  that  sub¬ 
tracted  under  a  similar  provision  of 
another  Federal  milk  order;  and 

(ii)  From  another  nonpool  plant  that 
is  not  an  other  order  plant  to  the  extent 
that  an  equivalent  amount  of  fluid  milk 
products  disposed  of  to  such  nonpool 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  Is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment  obliga¬ 
tion  under  any  order; 
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(3)  Subtract  the  pounds  of  reconsti¬ 
tuted  skim  milk  in  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 

(4)  Multiply  the  remaining  pounds  by 
the  difference  between  the  Class  I  price 
and  the  uniform  price  plus  5  cents,  both 
prices  to  be  applicable  at  the  location  of 
the  partially  regulated  distributing  plant 
(except  that  the  Class  I  price  and  the 
uniform  price  plus  5  cents  shall  not  be 
less  than  the  Class  III  price) ;  and 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  reconstituted 
skim  milk  specified  in  paragraph  (a)  (3) 
of  this  section  by  the  difference  between 
the  Class  I  price  applicable  at  the 
location  of  the  partially  regulated  dis¬ 
tributing  plant  (but  not  to  be  less  than 
the  Class  in  price)  and  the  Class  III 
price. 

(b>  The  payment  under  this  para¬ 
graph  shall  be  the  amount  resulting  from 
the  following  computations: 

(1)  Determine  the  value  that  would 
have  been  computed  pursuant  to  §  1073.- 
60  for  the  partially  regulated  distributing 
plant  if  the  plant  had  been  a  pool  plant, 
subject  to  the  following  modifications: 

(i)  Fluid  milk  products  and  bulk  fluid 
cream  products  received  at  the  partially 
regulated  distributing  plant  from  a  pool 
plant  or  an  other  order  plant  shall  be 
allocated  at  the  partially  regulated  dis¬ 
tributing  plant  to  the  same  class  in  which 
such  products  were  classified  at  the  fully 
regulated  plant: 

(ii)  Fluid  milk  products  and  bulk  fluid 
cream  products  transferred  from  the 
partially  regulated  distributing  plant  to 
a  pool  plant  or  an  other  order  plant 
shall  be  classified  at  the  partially  reg¬ 
ulated  distributing  plant  in  the  class 
to  which  allocated  at  the  fully  regu¬ 
lated  plant.  Such  transfers  shall  be  allo¬ 
cated  to  the  extent  possible  to  those  re¬ 
ceipts  at  the  partially  regulated  distrib¬ 
uting  plant  from  pool  plants  and  other 
order  plants  that  are  classified  in  the 
corresponding  class  pursuant  to  para¬ 
graph  (b)  (1)  (i)  of  this  section.  Any  such 
transfers  remaining  after  the  above  allo¬ 
cation  which  are  classified  in  Class  I  and 
for  which  a  value  is  computed  for  the 
handler  operating  the  partially  regulated 
distributing  plant  pursuant  to  §  1073.60 
shall  be  priced  at  the  uniform  price  (or 
at  the  weighted  average  price  if  such  is 
provided)  of  the  respective  order  regu¬ 
lating  the  handling  of  milk  at  the  trans¬ 
feree  plant,  with  such  uniform  price 
adjusted  to  the  location  of  the  nonpool 
plant  (but  not  to  be  less  than  the  lowest 
class  price  of  the  respective  order),  ex¬ 
cept  that  transfers  of  reconstituted  skim 
milk  in  filled  milk  shall  be  priced  at  the 
lowest  class  price  of  the  respective  order; 
and 

(iii)  If  the  operator  of  the  partially 
regulated  distributing  plant  so  requests, 
the  value  of  milk  determined  pursuant 
to  §  1073.60  for  such  handler  shall  in¬ 
clude.  in  lieu  of  the  value  of  other  source 
milk  specified  in  §  1073.60(f)  less  the 
value  of  such  other  source  milk  specified 
in  §  1073.71(a)  (2)  (ii),  a  value  of  milk 
determined  pursuant  to  5  1073.60  for 
each  nonpool  plant  that  is  not  an  other 


order  plant  which  serves  as  a  supply 
plant  for  such  partially  regulated  dis¬ 
tributing  plant  by  making  shipments  to 
the  partially  regulated  distributing  plant 
during  the  month  equivalent  to  the  re¬ 
quirements  of  §  1073.7(b)  subject  to  the 
following  conditions: 

(a)  The  operator  of  the  partially  reg¬ 
ulated  distributing  plant  submits  with 
his  reports  filed  pursuant  to  §§  1073.30 

(b)  and  1073.31(b)  similar  reports  for 
each  such  nonpool  supply  plant; 

(b)  The  operator  of  such  nonpool  sup¬ 
ply  plant  maintains  books  and  records 
showing  the  utilization  of  all  skim  milk 
and  butterfat  received  at  such  plant 
which  are  made  available  if  requested 
by  the  market  administrator  for  verifi¬ 
cation  purposes;  and 

(c)  The  value  of  milk  determined  pur¬ 
suant  to  §  1073.60  for  such  nonpool  sup¬ 
ply  plant  shall  be  determined  in  the  same 
manner  prescribed  for  computing  the 
obligation  of  such  partially  regulated 
distributing  plant;  and 

(2)  From  the  partially  regulated  dis¬ 
tributing  plant’s  value  of  milk  computed 
pursuant  to  paragraph  (b)(1)  of  this 
section,  subtract: 

(i)  The  gross  payments  by  the  opera¬ 
tor  of  such  partially  regulated  distribut¬ 
ing  plant,  adjusted  to  a  3.5  percent  but¬ 
terfat  basis  by  the  butterfat  differential 
specified  in  §  1073.74,  for  milk  received 
at  the  plant  during  the  month  that 
would  have  been  producer  milk  if  the 
plant  had  been  fully  regulated; 

(ii)  If  paragraph  (b)(1)  (iii)  of  this 
section  applies,  the  gross  payments 
by  the  operator  of  such  nonpool  supply 
plant,  adjusted  to  a  3.5  percent  butter¬ 
fat  basis  by  the  butterfat  differential 
specified  in  §  1073.74,  for  milk  received 
at  the  plant  during  the  month  that 
would  have  been  producer  milk  if  the 
plant  had  been  fully  regulated;  and 

(iii)  The  payments  by  the  operator  of 
the  partially  regulated  distributing  plant 
to  the  producer-settlement  fund  of  an¬ 
other  order  under  which  such  plant  is 
also  a  partially  regulated  distributing 
plant  and  like  payments  by  the  operator 
of  the  nonpool  supply  plant  if  para¬ 
graph  (b)(1)  (iii)  of  this  section  applies. 

§  1073.77  Adjustment  of  accounts. 

(a )  Whenever  verification  by  the  mar¬ 
ket  administrator  of  reports  or  payments 
of  any  handler  discloses  error  in  pay¬ 
ments  to  the  producer-settlement  fund 
made  pursuant  to  §  1073.71,  the  market 
administrator  shall  promptly  bill  such 
handler  for  any  unpaid  amount  and 
such  handler  shall,  within  5  days  of  such 
billing,  make  payment  to  the  market 
administrator  of  the  amount  so  billed; 

(b)  Whenever  verification  discloses 
that  payment  is  due  from  the  market 
administrator  to  any  handler  pursuant 
to  §  1073.72, .  the  market  administrator 
shall,  within  5  days,  make  payment  to 
such  handler; 

(c)  Whenever  verification  by  the  mar¬ 
ket  administrator  of  the  payment  by  a 
handler  to  any  producer  discloses  pay¬ 
ment  to  such  producer  of  an  amount 
which  is  less  than  is  required  by  this 
part,  the  handler  shall  make  up  such 


payment  to  the  producer  not  later  than 
the  time  of  making  payment  to  producers 
next  following  the  disclosure;  and 

(d)  Whenever  verification  by  the  mar¬ 
ket  administrator  of  the  payment  by  a 
handler  to  any  producer  discloses  that 
solely  through  error  in  computation, 
payment  to  such  producer  was  in  an 
amount  more  than  was  required  to  be 
paid  pursuant  to  §  1073.73,  no  handler 
shall  be  deemed  to  be  in  violation  of 
§  1073.73  if  he  reduces  his  next  payment 
to  such  producer  following  discovery  of 
such  error  by  not  more  than  such  over¬ 
payment. 

§  1073.78  Charges  on  overdue  accounts. 

Any  unpaid  obligation  of  a  handler 
pursuant  to  §  1073.71,  §  1073.77(a),  or 
§  1073.85  shall  be  increased  one-half  of 
1  percent  on  the  first  day  of  the  month 
following  after  the  date  such  obligation 
is  due  and  on  the  first  day  of  each  suc¬ 
ceeding  month  until  such  obligation  is 
paid.  Any  remittance  received  by  the 
market  administrator  postmarked  prior 
to  the  first  of  the  month  shall  be  con¬ 
sidered  to  have  been  received  when  post¬ 
marked. 

Administrative  Assessment  and 
Marketing  Service  Deduction 

§  1073.85  Assessment  for  order  admin¬ 
istration. 

As  his  pro  rata  share  of  the  expense 
of  administration  of  the  order,  each 
handler  shall  pay  to  the  market  ad¬ 
ministrator  on  or  before  the  14th  day 
after  the  end  of  the  month  4  cents  per 
hundredweight  or  such  lesser  amount 
as  the  Secretary  may  prescribe,  with 
respect  to; 

(a)  Producer  milk  (including  that 
pursuant  to  §  1073.13(a)  (3) )  and  such 
handler’s  own  production; 

(b)  Other  source  milk  allocated  to 
Class  I  pursuant  to  §  1073.44(a)  (7)  and 
(11)  and  the  corresponding  steps  of 
§  1073.44<b>,  except  such  other  source 
milk  that  is  excluded  from  the  computa¬ 
tions  pursuant  to  §  1073.60  (d)  and  (f) ; 
and 

(c)  Route  disposition  in  the  marketing 
area  from  a  partially  regulated  distribut¬ 
ing  plant  that  exceeds  the  skim  milk  and 
butterfat  subtracted  pursuant  to 
§  1073.76(a)(2). 

§  1073.86  Deduction  for  marketing 
services. 

(a)  Except  as  set  forth  in  paragraph 
(b)  of  this  section,  each  handler  shall 
deduct  6  cents  per  hundredweight,  or 
such  lesser  amount  as  the  Secretary  may 
prescribe,  from  the  payments  made  to 
each  producer  other  than  himself  pur¬ 
suant  to  §  1073.73(a)  with  respect  to  all 
milk  of  such  producer  received  by  such 
handler  during  the  month  and  shall  pay 
such  deductions  to  the  market  adminis¬ 
trator  on  or  before  the  14th  day  after 
the  end  of  such  month.  Such  moneys 
shall  be  used  by  the  market  administra¬ 
tor  to  verify  weights,  samples  and  tests 
of  milk  received  from,  and  to  provide 
market  information  to  such  producers. 
The  market  administrator  may  contract 


FEDERAL  REGISTER,  VOL.  38,  NO.  175 — TUESDAY,  SEPTEMBER,  11,  1973 


23078 


PROPOSED  RULES 


with  a  cooperative  association  or  co¬ 
operative  associations  for  the  furnishing 
of  the  whole  or  any  part  of  such  services; 
and 

(b)  In  the  case  of  producers  for  whom 
a  cooperative  association  is  actually  per¬ 
forming,  as  determined  by  the  Secretary, 
the  services  set  forth  in  paragraph  (a) 
of  this  section,  each  handler  shall  make 
such  deductions  from  the  payments  to 
be  made  directly  to  producers  pursuant 
to  §  1073.73(a)  as  are  authorized  by  such 
producers,  and  on  or  before  the  14th  day 
after  the  end  of  each  month,  pay  over 
such  deductions  to  the  association  of 
which  such  producers  are  members. 
When  requested  by  the  cooperative  as¬ 
sociation  a  statement  shall  be  supplied 
the  cooperative  association  showing  for 
each  producer  for  whom  such  deduction 
is  made  the  amount  of  such  deduction, 
the  total  delivery  of  milk,  and,  unless 
otherwise  previously  provided,  the  but- 
terfat  test. 

Advertising  and  Promotion  Program 

§  1073.110  Agency. 

"Agency”  means  an  agency  organized 
by  producers  and  producers’  cooperative 
associations  in  such  form  and  with 
methods  of  operation  specified  in  this 
part,  which  is  authorized  to  expend 
funds  made  available  pursuant  to 
5  1073.121(b)(1),  on  approval  by  the 
Secretary,  for  the  purposes  of  establish¬ 
ing  or  providing  for  establishment  of 
research  and  development  projects,  ad¬ 
vertising  (excluding  brand  advertising), 
sales  promotion,  educational,  and  other 
programs,  designed  to  improve  or  pro¬ 
mote  the  domestic  marketing  and  con¬ 
sumption  of  milk  and  its  products.  Mem¬ 
bers  of  the  Agency  shall  serve  without 
compensation  but  shall  be  reimbursed 
for  reasonable  expenses  incurred  in  the 
performance  of  duties  as  members  of 
the  Agency. 

§  1073.111  Composition  of  Agency. 

Subject  to  the  conditions  of  paragraph 

(a)  of  this  section,  each  cooperative  as¬ 
sociation  or  combination  of  cooperative 
associations,  as  provided  for  under 
I  1073.113(b),  is  authorized  one  agency 
representative  for  each  full  5  percent 
of  the  participating  member  producers 
(producers  who  have  not  requested  re¬ 
funds  for  the  most  recent  quarter)  It 
represents.  Cooperative  associations  with 
less  than  5  percent  of  the  total  par¬ 
ticipating  producers  which  have  elected 
not  to  combine  pursuant  to  §  1073.113(b) , 
and  participating  producers  who  are  not 
members  of  cooperatives,  are  authorized 
to  select  from  such  group,  in  total,  one 
agency  representative  for  each  full  5 
percent  that  such  producers  constitute 
of  the  total  participating  producers.  If 
such  group  of  producers  in  total  con¬ 
stitutes  less  than  5  percent,  it  shall 
nevertheless  be  authorized  to  select  from 
such  group  in  total  one  agency  repre¬ 
sentative.  For  the  purpose  of  the  agency’s 
initial  organization,  all  persons  defined 
as  producers  shall  be  considered  as  par¬ 
ticipating  producers. 


(a)  If  any  cooperative  association  or 
combination  of  cooperative  associations, 
as  provided  for  under  §  1073.113(b),  has 
a  majority  of  the  participating  produc¬ 
ers,  representation  from  such  cooperative 
or  group  of  cooperatives,  as  the  case 
may  be,  shall  be  limited  to  the  minimum 
number  of  representatives  necessary  to 
constitute  a  majority  of  the  agency 
representatives. 

§  1073.112  Term  of  office. 

The  term  of  office  of  each  member  of 
the  Agency  shall  be  1  year,  or  until  a 
replacement  is  designated  by  the  co¬ 
operative  association  or  is  otherwise  ap¬ 
propriately  elected. 

§  1073.113  Selection  of  Agency  mem¬ 
bers. 

The  selection  of  Agency  members  shall 
be  made  pursuant  to  paragraphs  (a), 

(b),  and  (c)  of  this  section.  Each  person 
selected  shall  qualify  by  filing  with  the 
market  administrator  a  written  accept¬ 
ance  promptly  after  being  notified  of 
such  selection. 

(a)  Each  cooperative  authorized  one 
or  more  representatives  to  the  Agency 
shall  notify  the  market  administrator  of 
the  name  and  address  of  each  repre¬ 
sentative  who  shall  serve  at  the  pleasure 
of  the  cooperative. 

(b)  For  purposes  of  this  program,  co¬ 
operative  associations  may  elect  to  com¬ 
bine  their  participating  memberships 
and,  if  the  combined  total  of  participat¬ 
ing  producers  of  such  cooperatives  is  5 
percent  or  more  of  the  total  participating 
producers,  such  cooperative  shall  be  eli¬ 
gible  to  select  a  representative  (s)  to  the 
Agency  under  the  rules  of  §  1073.111  and 
paragraph  (a)  of  this  section. 

(c)  Selection  of  Agency  members  to 
represent  participating  nonmember  pro¬ 
ducers  and  participating  producer  mem¬ 
bers  of  a  cooperative  association(s) 
having  less  than  the  required  five  (5) 
percent  of  the  producers  participating 
in  the  advertising  and  promotion  pro¬ 
gram  and  who  have  not  elected  to  com¬ 
bine  memberships  as  provided  in  para¬ 
graph  (b)  of  this  section,  shall  be 
supervised  by  the  market  administrator 
in  the  following  manner: 

(1)  Promptly  after  the  effective  date 
of  this  amending  order,  and  annually 
thereafter,  the  market  administrator 
shall  give  notice  to  participating  pro¬ 
ducer  members  of  such  cooperatives  and 
participating  nonmember  producers  of 
their  opportunity  to  nominate  one  or 
more  agency  representatives,  as  the  case 
may  be,  and  also  shall  specify  the  num¬ 
ber  of  representatives  to  be  selected. 

(2)  Following  the  closing  date  for 
nominations,  the  market  administrator 
shall  announce  the  nominees  who  are 
eligible  for  agency  membership  and  shall 
conduct  a  referendum  among  the  indi¬ 
vidual  producers  eligible  to  vote.  The 
election  to  membership  shall  be  deter¬ 
mined  on  the  basis  of  the  nominee  (or 
nominees)  receiving  the  largest  number 
of  eligible  votes.  If  an  elected  representa¬ 
tive  subsequently  discontinues  producer 
status  or  is  otherwise  unable  to  complete 


his  term  of  office,  the  market  administra¬ 
tor  shall  appoint  as  his  replacement  the 
participating  producer  who  received  the 
next  highest  number  of  eligible  votes. 

8  1073.114  Agency  operating  procedure. 

A  majority  of  the  Agency  members 
shall  constitute  a  quorum  and  any  action 
of  the  Agency  shall  require  a  majority 
of  Concurring  votes  of  those  present  and 
voting. 

§  1073.1 15  Powers  of  the  Agency. 

The  Agency  is  empowered  to: 

(a)  Administer  the  terms  and  provi¬ 
sions  within  the  scope  of  Agency  au¬ 
thority  pursuant  to  §  1073.110; 

(b)  Make  rules  and  regulations  to 
effectuate  the  purposes  of  Public  Law 
91-670: 

(c)  Recommend  amendments  to  the 
Secretary:  and 

(d)  With  approval  of  the  Secretary, 
enter  into  contracts  and  agreements  with 
persons  or  organizations  as  deemed 
necessary  to  carry  out  advertising  and 
promotion  programs  and  projects  speci¬ 
fied  in  §§  1073.110  and  1073.117. 

§  1073.116  Duties  of  the  Agency. 

The  Agency  shall  perform  all  duties 
necessary  to  carry  out  the  terms  and  pro¬ 
visions  of  this  program  including,  but 
not  limited  to,  the  following. 

(a)  Meet,  organize,  and  select  from 
among  its  members  a  chairman  and  such 
other  officers  and  committees  as  may  be 
necessary,  and  adopt  and  make  public 
such  rules  as  may  be  necessary  for  the 
conduct  of  its  business; 

(b)  Develop  programs  and  projects 
pursuant  to  §§  1073.110  and  1073.117; 

(c)  Keep  minutes,  books,  and  records 
and  submit  books  and  records  for  exami¬ 
nation  by  the  Secretary  and  furnish  any 
Information  and  reports  requested  by 
the  Secretary; 

(d)  Prepare  and  submit  to  the  Secre¬ 
tary  for  approval  prior  to  each  quarterly 
period  a' budget  showing  the  projected 
amounts  to  be  collected  during  the 
quarter  and  how  such  funds  are  to  be 
disbursed  by  the  Agency; 

(e)  When  desirable,  establish  an  ad¬ 
visory  committee(s)  of  persons  other 
than  Agency  members: 

(f)  Employ  and  fix  the  compensation 
of  any  person  deemed  to  be  necessary  to 
its  exercise  of  powers  and  performance 
of  duties; 

(g)  Establish  the  rate  of  reimburse¬ 
ment  to  the  members  of  the  Agency  for 
expenses  in  attending  meetings  and  pay 
the;  expenses  of  administering  the 
Agency;  and 

(h)  Provide  for  the  bonding  of  all  per¬ 
sons  handling  Agency  funds  in  an 
amount  and  with  surety  thereon  satis¬ 
factory  to  the  Secretary. 

§  1073.117  Advertising,  Resourcli.  Edu¬ 
cation,  and  Promotion  Program. 

The  Agency  shall  develop  and  submit 
to  the  Secretary  for  approval  all  pro¬ 
grams  or  projects  undertaken  under  the 
authority  of  this  part.  Such  programs  or 
projects  may  provide  for: 
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(a)  The  establishment,  issuance,  effec¬ 
tuation,  and  administration  of  appropri¬ 
ate  programs  or  projects  for  the  adver¬ 
tising  and  promotion  of  milk  and  milk 
products  on  a  nonbrand  basis; 

(b)  The  utilization  of  the  services  of 
other  organizations  to  carry  out  Agency 
programs  and  projects  if  the  Agency  finds 
that  such  activities  will  benefit  producers 
under  this  part;  and 

(c)  The  establishment,  support,  and 
conduct  of  research  and  development 
projects  and  studies  that  the  Agency 
finds  will  benefit  all  producers  under  this 
part. 

§  1073.118  Limitation  of  expenditures 
by  the  Ageney. 

(a)  Not  more  than  5  percent  of  the 
funds  received  by  the  Agency  pursuant 
to  5  1073.121(b)(1)  shall  be  utilized  for 
administrative  expense  of  the  Agency. 

(b)  Agency  funds  shall  not,  in  any 
manner,  be  used  for  political  activity  or 
for  the  purpose  of  Influencing  govern¬ 
mental  policy  or  action,  except  in  recom¬ 
mending  to  the  Secretary  amendments  to 
the  advertising  and  promotion  program 
provisions  of  this  part. 

(c)  Agency  funds  may  not  be  ex¬ 
pended  to  solicit  producer  participation. 

(d)  Agency  funds  may  be  used  only 
for  programs  and  projects  promoting  the 
domestic  marketing  and  consumption  of 
milk  and  its  products. 

§  1073.119  Personal  liability. 

No  member  of  the  Agency  shall  be  held 
personally  responsible,  either  individu¬ 
ally  or  jointly  with  others,  in  any  way 
whatsoever  to  any  person  for  errors  in 
judgment,  mistakes,  or  other  acts,  either 
of  commission  or  omission,  of  such  mem¬ 
ber  in  performance  of  his  duties,  except 
for  acts  of  willful  misconduct,  gross  neg¬ 
ligence,  or  those  which  are  criminal  in 
nature. 

§  1073.120  Procedure  for  requesting 
refunds. 

Any  producer  may  apply  for  refund 
under  the  procedure  set  forth  under  par¬ 
agraphs  (a)  through  (c)  of  this  section. 

(a)  Refund  shall  be  accomplished  only 
through  application  filed  with  the  mar¬ 
ket  administrator  in  the  form  prescribed 
by  the  market  administrator  and  signed 
by  the  producer.  Only  that  information 
necessary  to  identify  the  producer  and 
the  records  relevant  to  the  refund  may  be 
required  of  such  producer. 

(b)  Except  as  provided  in  paragraph 

(c)  of  this  section,  the  request  shall  be 
submitted  within  the  first  15  days  of  De¬ 
cember,  March,  June,  or  September  for 
milk  to  be  marketed  during  the  ensuing 
calendar  quarter  beginning  on  the  first 
day  of  January,  April,  July,  and  October, 
respectively. 

(c)  A  dairy  farmer  who  first  acquires 
producer  status  under  this  part  after  the 
15th  day  of  December,  March,  June,  or 
September,  as  the  case  may  be,  and  prior 
to  the  start  of  the  next  refund  notifica¬ 
tion  period  as  specified  In  paragraph  (b) 
of  this  section,  may,  upon  application 
filed  with  the  market  administrator  pur¬ 
suant  to  paragraph  (a)  of  this  section. 


be  eligible  for  refund  on  all  marketings 
against  which  an  assessment  is  withheld 
during  such  period  and  including  the 
remainder  of  the  calendar  quarter  in¬ 
volved.  This  paragraph  also  shall  be  ap¬ 
plicable  to  all  producers  during  the  pe¬ 
riod  following  the  effective  date  of  this 
amending  order  to  the  beginning  of  the 
first  full  calendar  quarter  for  which  the 
opportunity  exists  for  such  producers  to 
request  refunds  pursuant  to  paragraph 
(b)  of  this  section. 

§  1073.121  Duties  of  tlic  market  admin* 
istrator. 

Except  as  specified  in  §  1073.116,  the 
market  administrator,  in  addition  to 
other  duties  specified  by  this  part,  shall 
perform  all  the  duties  necessary  to  ad¬ 
minister  the  terms  and  provisions  of  the 
advertising  and  promotion  program  in¬ 
cluding,  but  not  limited  to,  the  following: 

(a)  Within  30  davs  after  the  effective 
date  of  this  amending  order,  and  annu¬ 
ally  thereafter,  conduct  a  referendum  to 
determine  representation  on  the  Agency 
pursuant  to  §  1073.113(c). 

(b)  Set  aside  the  amounts  subtracted 
under  5  1073.61(d)  into  an  advertising 
and  promotion  fund,  separately  ac¬ 
counted  for  from  which  shall  be 
disbursed : 

(1)  To  the  Agency  each  month,  all 
such  funds  less  any  necessary  amount 
held  in  reserve  to  cover  refunds  pursu¬ 
ant  to  paragraph  (b)  (2)  and  (3)  of  this 
section,  and  payments  to  cover  expenses 
of  the  market  administrator  incurred  in 
the  administration  of  the  advertising  and 
promotion  program  (including  audit) . 

(2)  Refund  to  producers  the  amounts 
of  mandatory  checkoff  for  advertising 
and  promotion  programs  required  under, 
authority  of  State  law  applicable  to  such 
producers,  but  not  in  amounts  that  ex¬ 
ceed  a  rate  of  5  cents  per  hundredweight 
on  the  volume  of  milk  pooled  by  any 
such  producer  for  which  deductions  were 
made  pursuant  to  §  1073.61  (di . 

(3)  After  the  end  of  each  calendar 
quarter,  make  a  refund  to  each  producer 
who  has  made  application  for  such  re¬ 
fund  pursuant  to  §  1073.120.  Such  refund 
shall  be  computed  at  the  rate  of  5  cents 
per  hundredweight  of  such  producer’s 
milk  pooled  for  which  deductions  were 
made  pursuant  to  5  1073.61(d)  for  such 
calendar  quarter,  less  the  amount  of  any 
refund  otherwise  made  to  the  producer 
pursuant  to  paragraph  (b)  (2)  of  this 
section. 

(c)  Promptly  after  the  effective  date 
of  this  amending  order,  and  thereafter 
with  respect  to  new  producers,  forward 
to  each  producer  a  copy  of  the  provi¬ 
sions  of  the  advertising  and  promotion 
program  (55  1073.110  through  1073.122). 

(d)  Make  necessary  audits  to  estab¬ 
lish  that  all  Agency  funds  are  used  only 
for  authorized  purposes. 

§  1073.122  Liquidation. 

In  the  event  that  the  provisions  of  this 
advertising  and  promotion  program  are 
terminated,  any  remaining  uncommitted 
funds  applicable  thereto  shall  revert 
to  the  producer-settlement  fund  of 
5  1073.70. 


PART  1090— MILK  IN  THE  CHATTA¬ 
NOOGA,  TEPJN.,  MARKETING  AREA 

Subpart — Order  Regulating  Handling 

General  Provisions 

Sec. 

1090.1  General  provisions. 

Definitions 

1090.2  Chattanooga,  Tenn.,  marketing  area. 

1090.3  Route  disposition. 

1090.4  [Reserved  | 

1090.5  [Reserved! 

1090.6  [Reserved] 

1090.7  Pool  plant. 

1090.8  Nonpool  plant. 

1090.9  Handler. 

1090.10  Producer-handler. 

1090.11  Approved  dairy  farmer. 

1090.12  Producer. 

1090.13  Producer  milk. 

1090.14  Other  source  milk. 

1090.15  Fluid  milk  product. 

1090.16  Fluid  cream  product. 

1090.17  Filled  milk. 

1090.18  Cooperative  association. 

Handler  Reports 

1090.30  Reports  of  receipts  and  utilization. 

1090.31  Payroll  reports. 

1090.32  Other  reports. 

Classification  of  Milk 

1090.40  Classes  of  utilization. 

1090.41  Shrinkage. 

1090.42  Classification  of  transfers  and  di¬ 

versions. 

1090.43  General  classification  rules. 

1090.44  Classification  of  producer  milk. 

1090.45  Market  administrator’s  reports  and 

announcements  concerning  clas¬ 
sification. 

Class  Prices 

1090.50  Class  prices. 

1090.51  Basic  formula  price. 

1090.52  Plant  location  adjustments  for 

handlers. 

1090.53  Announcement  of  class  prices. 

1090.54  Equivalent  price. 

Uniform  Prices 

1090.60  Handler’s  value  of  milk  for  com¬ 
puting  uniform  price. 

1090  61  Computation  of  uniform  price  (in¬ 
cluding  weighted  average  price 
and  uniform  prices  for  base  and 
excess  milk). 

1090.62  Announcement  of  uniform  prices 
and  butterfat  differential. 

Payments  for  Milk 

1090.70  Producer-settlement  fund. 

1090.71  Payments  to  the  producer-settle¬ 

ment  fund. 

1090.72  Payments  from  the  producer-set¬ 

tlement  fund. 

1090.73  Payments  to  producers  and  to  co¬ 

operative  associations. 

1090.74  Butterfat  differential. 

1090.75  Plant  location  adjustments  for  pro¬ 

ducers  and  on  nonpool  milk. 

1090.76  Payments  by  handler  operating  a 

partially  regulated  distributing 
plant. 

1090.77  Adjustment  of  accounts. 

Administrative  Assessment  and 
Marketing  Service  Deduction 

1090.85  Assessment  for  order  administra¬ 

tion. 

1090.86  Deduction  for  marketing  services. 
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Base-Excess  Plan 

Sec. 

1090.90  Base  milk. 

1090.91  Excess  milk. 

1090.92  Computation  of  daily  average  base 

for  each  producer. 

1090.93  Base  rules. 

1090.94  Announcement  of  established  bases. 

Authority:  The  provisions  of  this  Part 
1090  issued  under  secs.  1-19,  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

General  Provisions 
§  1090.1  General  provisions. 

The  terms,  definitions,  and  provisions 
in  Part  1000  of  this  chapter  are  hereby 
incorporated  by  reference  and  made  a 
part  of  this  order. 

Definitions 

§  1090.2  Chattanooga,  Tenn.,  marketing 
area. 

The  Chattanooga,  Tenn.,  marketing 
area,  hereinafter  called  the  “marketing 
area”,  means  all  the  territory  within  the 
boundaries  of  the  following  counties: 

In  Tennessee 


Bradley. 

Hamilton. 

Marion. 

McMinn. 

Meigs. 

Monroe. 

Polk. 

Rhea. 

Sequatchie. 

In  Georgia 

Catoosa. 

Chattooga. 

Dade. 

Fannin. 

Murray. 

Walker. 

Whitfield. 

§  1090.3 

Route  disposition. 

“Route  disposition"  means  any  de¬ 
livery  ( including  delivery  by  a  vendor  or 
a  sale  from  a  plant  or  plant  store)  of  any 
fluid  milk  product  classified  as  Class  I 
milk  other  than  a  delivery  to  any  milk 
or  filled  milk  processing  plant. 

§  1090.4 

[  Reserved ] 

§  1090.3 

[  Reserved  ] 

§  1090.6 

[  Reserved  ] 

§  1090.7 

Pool  plant. 

Except  as  provided  in  paragraph  (d) 
of  this  section,  “pool  plant”  means: 

<a>  A  distributing  plant  approved  or 
recognized  by  a  duly  constituted  health 
authority  for  the  receiving  or  process¬ 
ing  of  Grade  A  milk  which  during  the 
month  has  route  disposition,  except  filled 
milk,  equal  to  not  less  than  50  percent 
of  its  receipts  of  milk  from  other  pool 
plants  and  from  approved  dairy  farmers 
and  which  has  route  disposition  within 
the  marketing  area  equal  to  at  least  15 
percent  of  its  total  Class  I  disposition. 

‘b>  A  supply  plant  which,  during 
the  month,  ships  fluid  milk  products,  ex¬ 
cept  filled  milk,  approved  or  recognized 
by .  a  duly  constituted  health  authority 
as  eligible  for  distribution  under  a  Grade 
A  label  in  a  volume  equal  to  not  less  than 
50  percent  of  its  receipts  of  milk  from 
approved  dairy  farmers  to  a  plant  speci¬ 
fied  in  paragraph  (a)  of  this  section: 
Provided,  That  any  plant  which  qualifies 
as  a  pool  plant  pursuant  to  this  para¬ 
graph  in  each  of  the  months  of  August 
through  February  shall  be  designated  as 
a  pool  plant  for  the  following  months  of 
March  through  July  unless  the  operator 


of  such  plant  files  with  the  market  ad¬ 
ministrator  prior  to  the  first  day  of  any 
of  the  months  of  March-July  a  written 
request  for  withdrawal. 

(c)  A  plant  operated  by  a  cooperative 
association  if,  during  the  month,  the 
sum  of  the  milk  delivered  to  other  pool 
plants  by  approved  dairy  farmers  who 
are  members  of  such  cooperative  asso¬ 
ciation  plus  the  milk  which  is  trans¬ 
ferred  thereto  from  the  plant  operated 
by  the  cooperative  association  is  equal 
to  not  less  than  50  percent  of  the  total 
volume  of  milk  delivered  to  all  plants  by 
approved  dairy  farmers  who  are  mem¬ 
bers  of  the  association. 

(d)  The  term  “pool  plant”  shall  not 
apply  to  the  following  plants: 

(1)  A  producer-handler  plant;  or 

(2)  Upon  application  to  the  market 
administrator  for  nonpool  status  and  a 
subsequent  determination  by  the  Secre¬ 
tary.  a  plant  specified  in  paragraph  (d) 
(2)  <i)  or  (ii)  of  this  section: 

(i)  Any  distributing  plant  which 
would  otherwise  be  subject  to  the  clas¬ 
sification  and  pricing  provisions  of  an¬ 
other  order  issued  pursuant  to  the  act, 
unless  a  greater  volume  of  Class  I  milk, 
except  filled  milk,  is  disposed  of  from 
such  plant  to  retail  or  wholesale  outlets 
(except  pool  plants  or  nonpool  plants)  in 
the  Chattanooga,  Tenn.,  marketing  area 
than  in  the  marketing  area  regulated 
pursuant  to  such  order;  or 

(ii)  Any  supply  plant  which  would 
otherwise  be  subject  to  the  classification 
and  pricing  provisions  of  another  order 
issued  pursuant  to  the  act,  unless  such 
plant  qualified  as  a  pool  plant  for  each  of 
the  preceding  months  of  August  through 
February. 

§  1090.8  Nonpool  plant. 

“Nonpool  plant”  means  any  milk  or 
filled  milk  receiving,  manufacturing,  or 
processing  plant  other  than  a  pool  plant. 
The  following  categories  of  nonpool 
plants  are  further  defined  as  follows: 

( a)  “Other  order  plant”  means  a  plant 
that  is  fully  subject  to  the  pricing  and 
pooling  provisions  of  another  order 
issued  pursuant  to  the  Act. 

(b)  “Producer-handler  plant”  means 
a  plant  operated  by  a  producer-handler 
as  defined  in  any  order  (including  this 
part)  issued  pursuant  to  the  Act. 

(c)  “Partially  regulated  distributing 
plant"  means  a  nonpool  plant  other  than 
a  producer-handler  plant  or  an  other 
order  plant,  from  which  there  is  route 
disposition  in  consumer-type  packages 
or  dispenser  units  in  the  marketing  area 
during  the  month. 

(d)  “Unregulated  supply  plant”  means 
a  nonpool  plant  other  than  a  producer- 
handler  plant  or  an  other  order  plant, 
from  which  fluid  milk  products  are 
shipped  to  a  pool  plant. 

§  1090.9  Handler. 

“Handler”  means: 

(a)  Any  person  in  his  capacity  as  the 
operator  of  one  or  more  pool  plants; 

(b)  A  cooperative  association  with  re¬ 
spect  to  milk  of  producers  diverted  for 
the  account  of  such  association  pursuant 
to  §  1090.13; 


(c)  [Reserved! 

(d)  Any  person  who  operates  a  par¬ 
tially  regulated  distributing  plant; 

(e)  A  producer-handler;  and 

(f )  Any  person  who  operates  an  other 
order  plant  described  in  §  1090.7(d). 

§  1090.10  Producer-handler. 

“Producer-handler”  means  an  ap¬ 
proved  dairy  farmer  who: 

(a)  Operates  a  plant  from  which  there 
is  route  disposition  in  the  marketing 
area; 

(b)  Receives  no  fluid  milk  products 
from  other  dairy  farmers  or  from  sources 
other  than  pool  plants; 

(c)  Uses  no  milk  products  other  than 
fluid  milk  products  for  reconstitution 
into  fluid  milk  products;  and 

(d)  Provides  proof  satisfactory  to  the 
market  administrator  that  the  care  and 
management  of  the  dairy  animals  and 
other  resources  necessary  for  his  own 
farm  production  and  the  operation  of  the 
processing,  packaging,  and  distribution 
business  are  the  personal  enterprise  and 
risk  of  such  person. 

§  1090.11  Approved  dairy  farmer. 

“Approved  dairy  farmer”  means  any 
person  who  produces  milk  in  compliance 
with  Grade  A  inspection  requirements 
of  a  duly  constituted  health  authority. 

§  1090.12  Producer. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  “producer”  means 
any  approved  dairy  farmer  whose  milk 
is  physically  received  at  a  pool  plant  or 
diverted  pursuant  to  §  1090.13. 

(b)  “Producer"  shall  not  include: 

(1)  A  producer-handler  as  described 
in  any  order  (including  this  part)  issued 
pursuant  to  the  Act; 

(2)  Any  person  with  respect  to  milk 
produced  by  hint  which  is  diverted  to  a 
pool  plant  from  an  other  order  plant  if 
the  other  order  designates  such  person  as 
a  producer  under  that  order  and  such 
milk  is  allocated  to  Class  II  or  Class  III 
utilization  pursuant  to  §  1090.44(a)  (8) 

(iii)  and  the  corresponding  step  of 
§  1090.44(b) ;  and 

(3)  Any  person  with  respect  to  milk 
produced  by  him  which  is  diverted  from 
a  pool  plant  to  an  other  order  plant  if 
the  other  order  designates  such  person 
as  a  producer  under  that  order  with  re¬ 
spect  to  such  milk. 

§  1090.13  Producer  milk. 

“Producer  milk”  means  the  skim  milk 
and  butterfat  contained  in  milk  of  a 
producer  which  is : 

(a)  Received  at  a  pool  plant  directly 
from  a  producer;  or 

(b)  Diverted  from  a  pool  plant  to  a 
nonpool  plant  that  is  not  a  producer- 
handler  plant,  subject  to  the  following 
conditions: 

( 1 )  Such  milk  shall  be  deemed  to  have 
been  received  by  the  diverting  handler 
at  the  plant  from  which  diverted; 

(2)  In  any  month  of  September 
through  November  that  less  than  4  days’ 
production  of  a  producer  is  delivered  to 
pool  plants,  the  quantity  of  milk  of  the 
producer  diverted  during  the  month  that 
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exceeds  that  delivered  to  pool  plants 
shall  not  be  deemed  to  have  been  re¬ 
ceived  at  a  pool  plant  and  shall  not  be 
producer  milk; 

(3)  A  cooperative  association  may  di¬ 
vert  for  its  account  the  milk  of  any 
member-producer:  Provided,  That  in 
any  month  of  September  through  No¬ 
vember  the  total  quantity  of  milk  so 
diverted  that  exceeds  35  percent  of  the 
milk  physically  received  from  member- 
producers  at  all  pool  plants  during  the 
month  shall  not  be  deemed  to  have  been 
received  at  a  pool  plant  and  shall  not 
be  producer  milk; 

(4)  The  operator  of  a  pool  plant,  other 
than  a  cooperative  association,  may  di¬ 
vert  for  his  account  the  milk  of  any 
producer  other  than  a  member  of  a  co¬ 
operative  association:  Provided,  That  in 
any  month  of  September  through  No¬ 
vember  the  total  quantity  of  milk  so  di¬ 
verted  that  exceeds  35  percent  of  the 
milk  physically  received  at  such  pool 
plant  during  the  month  from  producers 
who  are  not  members  of  a  cooperative 
association  shall  not  be  deemed  to  have 
been  received  at  a  pool  plant  and  shall 
not  be  producer  milk;  and 

(5)  The  diverting  handler  shall  des¬ 
ignate  the  dairy  farmers  whose  milk  is 
not  producer  milk  pursuant  to  para¬ 
graphs  (b)  (3)  and  14)  of  this  section. 
If  the  handler  fails  to  make  such  desig¬ 
nation,  no  milk  diverted  by  him  shall  be 
producer  milk. 

§  1090.14  Other  source  milk. 

"Other  source  milk”  means  all  skim 
milk  and  butterfat  contained  in  or  rep¬ 
resented  by: 

(a)  Receipts  of  fluid  milk  products 
and  bulk  products  specified  in  §  1090.40 

(b)  (1)  from  any  source  other  than  pro¬ 
ducers,  pool  plants,  or  inventory  at  the 
beginning  of  the  month; 

(b)  Receipts  in  packaged  form  from 
other  plants  of  products  specified  in 
§  1090.40(b)  (1) ; 

(c)  Products  (other  than  fluid  milk 
products,  products  specified  in  §  1090.40 
(b)(1),  and  products  produced  at  the 
plant  during  the  same  month)  from  any 
source  which  are  reprocessed,  converted 
into,  or  combined  with  another  product 
in  the  plant  during  the  month ;  and 

(d)  Receipts  of  any  milk  product 
(other  than  a  fluid  milk  product  or  a 
product  specified  in  §  1090.40(b)  (1) )  for 
which  the  handler  fails  to  establish  a 
disposition. 

§  1090.15  Fluid  milk  produrt. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  "fluid  milk  product” 
means  any  of  the  following  products  in 
fluid  or  frozen  form: 

(1)  Milk,  skim  milk,  lowfat  milk,  milk 
drinks,  buttermilk,  filled  milk,  and  milk¬ 
shake  and  ice  milk  mixes  containing  less 
than  20  percent  total  solids,  including 
any  such  products  that  are  flavored, 
cultured,  modified  with  added  nonfat 
milk  solids,  concentrated  (if  in  a  con¬ 
sumer-type  package),  or  reconstituted; 
and 

'2)  Any  milk  product  not  specified  in 
paragraph  (a)(1)  of  this  section  or 


in  §  1090.40(b)  or  (c)(1)  (i)  through 
(iv)  if  it  contains  by  weight  at  least  80 
percent  water  and  6.5  percent  nonfat 
milk  solids  and  less  than  9  percent 
butterfat  and  20  percent  total  solids. 

(b)  The  term  "fluid  milk  product” 
shall  not  include: 

(1)  Evaporated  or  condensed  milk 
(plain  or  sweetened),  evaporated  or 
condensed  skim  milk  (plain  or  sweet¬ 
ened),  formulas  especially  prepared  for 
infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed  glass  or 
all-metal  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of 
the  quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

§1090.16  Fluid  croani  product. 

"Fluid  cream  product”  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  sour  cream,  or  a  mixture  (in¬ 
cluding  a  cultured  mixture)  of  cream 
and  milk  or  skim  milk  containing  9 
percent  or  more  butterfat,  with  or  with¬ 
out  the  addition  of  other  ingredients. 

§  1090.17  Filled  milk. 

“Filled  milk”  means  any  combination 
of  nonmilk  fat  (or  oil)  with  skim  milk 
(whether  fresh,  cultured,  reconstituted, 
or  modified  by  the  addition  of  nonfat 
milk  solids) ,  with  or  without  milkfat,  so 
that  the  product  (including  stabilizers, 
emulsifiers,  or  flavoring)  resembles  milk 
or  any  other  fluid  milk  product,  and  con¬ 
tains  less  than  6  percent  nonmilk  fat  (or 
oil). 

§  1090.18  Cooperative  association. 

"Cooperative  association”  means  any 
cooperative  association  of  producers 
which  the  Secretary  determines,  after 
application  by  the  association: 

(a)  To  be  qualified  under  the  provi¬ 
sions  of  the  act  of  Congress  of  February 
18,  1922,  as  amended,  known  as  the 
"Capper-Volstead  Act”;  and 

(b)  To  have  and  to  be  exercising  full 
authority  in  the  sale  of  milk  of  its 
members. 

Handler  Reports 

§  1090.30  Reports  of  receipts  and  utili¬ 
zation. 

On  or  before  the  sixth  day  after  the 
end  of  each  month,  each  handler  shall 
report  for  such  month  to  the  market  ad¬ 
ministrator,  in  the  detail  and  on  the 
forms  prescribed  by  the  market  adminis¬ 
trator,  as  follows: 

(a)  Each  handler,  with  respect  to  each 
of  his  pool  plants,  shall  report  the  quan¬ 
tities  of  skim  milk  and  butterfat  con¬ 
tained  in  or  represented  by : 

( 1 )  Receipts  of  producer  milk,  includ¬ 
ing  producer  milk  diverted  by  the  handler 
from  the  pool  plant  to  other  plants; 

(2)  [Reserved] 

( 3 )  Receipts  of  fluid  milk  products  and 
bulk  fluid  cream  products  from  other 
pool  plants; 

(4)  Receipts  of  other  source  milk; 


(5)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  products  specified  in  §  1090.40(b)  (1) ; 
and 

(6)  The  utilization  or  disposition  of  all 
milk,  filled  milk,  and  milk  products  re¬ 
quired  to  be  reported  pursuant  to  this 
paragraph. 

(b)  Each  handler  operating  a  partially 
regulated  distributing  plant  shall  report 
with  respect  to  such  plant  in  the  same 
manner  as  prescribed  for  reports  required 
by  paragraph  (a)  of  this  section.  Receipts 
of  milk  that  would  have  been  producer 
milk  if  the  plant  had  been  fully  regulated 
shall  be  reported  in  lieu  of  producer  milk. 
Such  report  shall  show  also  the  quantity 
of  any  reconstituted  skim  milk  in  .route 
disposition  in  the  marketing  area. 

(c)  Each  handler  described  in  §  1090.- 
9(b)  shall  report: 

( 1 )  The  quantities  of  all  skim  milk  and 
butterfat  contained  in  receipts  of  milk 
from  producers;  and 

(2)  The  utilization  or  disposition  of  all 
such  receipts. 

(d)  Each  handler  not  specified  in  par¬ 
agraphs  (a)  through  (c)  of  this  section 
shall  report  with  respect  to  his  receipts 
and  utilization  of  milk,  filled  milk,  and 
milk  products  in  such  manner  as  the 
market  administrator  may  prescribe. 

§  1090.31  Payroll  reports. 

(a)  On  or  before  the  20th  day  after 
the  end  of  each  month,  each  handler 
described  in  §  1090.9  (a)  and  (b)  shall 
report  to  the  market  administrator  his 
producer  payroll  for  such  month,  in  the 
detail  prescribed  by  the  market  adminis¬ 
trator,  showing  for  each  producer: 

(1)  His  name  and  address: 

(2)  The  total  pounds  of  milk  received 
from  such  producer; 

(3)  The  average  butterfat  content  of 
such  milk;  and 

(4)  The  price  per  hundredweight,  the 
gross  amount  due,  the  amount  and  na¬ 
ture  of  any  deductions,  and  the  net 
amount  paid. 

(b)  Each  handler  operating  a  partially 
regulated  distributing  plant  who  elects 
to  make  payment  pursuant  to  §  1090.76 
(b)  shall  report  for  each  dairy  farmer 
who  would  have  been  a  producer  if  the 
plant  had  been  fully  regulated  in  the 
same  manner  as  prescribed  for  reports 
required  by  paragraph  (a)  of  this  section. 

§  1090.32  Ollier  reports. 

(a)  Each  handler  who  receives  milk 
from  producers  shall  report  to  the  mar¬ 
ket  administrator: 

(1)  On  or  before  the  date  prior  to  di¬ 
verting  producer  milk  pursuant  to 
§  1090.13  his  intention  to  divert  such 
milk,  the  date  or  dates  of  such  diversions, 
and  the  nonpool  plant  to  which  such  milk 
is  to  be  diverted. 

(2)  On  or  before  the  sixth  day  after 
the  end  of  each  of  the  months  of  March 
through  July,  the  aggregate  quantity  of 
base  milk  received  during  the  month 
at  each  of  his  pool  plants,  and  on  or  be¬ 
fore  the  20th  day  after  the  end  of  each 
of  the  months  of  March  through  July  the 
pounds  of  base  milk  received  during  the 
month  from  each  producer. 
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<bi  In  addition  to  the  reports  required 
pursuant  to  paragraph  <a)  of  this  section 
and  55  1090.30  and  1090.31,  each  handler 
shall  report  such  other  information  as 
the  market  administrator  deems  neces¬ 
sary  to  verify  or  establish  each  handler’s 
obligation  under  the  order. 

Classification  of  Milk 

§  1090.40  Classes  of  utilization. 

Except  as  provided  in  §  1090.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1090.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise  pro¬ 
vided  in  paragraphs  (b)  and  (c)  of  this 
section:  and 

(2)  Not  specifically  accounted  for  as 
Class  n  or  Class  III  milk. 

(b)  Class  II  milk.  Class  II  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product,  eggnog,  yogurt,  and  any 
product  containing  6  percent  or  more 
nonmilk  fat  (or  oil)  that  resembles  a 
fluid  cream  product,  eggnog,  or  yogurt, 
except  as  otherwise  provided  in  para¬ 
graph  (c)  of  this  section: 

<2>  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section: 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  to 
any  commercial  food  processing  estab¬ 
lishment  (other  than  a  milk  or  filled 
milk  plant)  at  which  food  products 
(other  than  milk  products  and  filled 
milk)  are  processed  and  from  wrhich 
there  is  no  disposition  of  fluid  milk  prod¬ 
ucts  or  fluid  cream  products  other  than 
those  received  in  consumer-type  pack¬ 
ages;  and 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  and  dry  curd  cottage  cheese: 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases)  containing  20  percent  or  more 
total  solids,  frozen  desserts,  and  frozen 
dessert  mixes; 

(iii)  Any  concentrated  milk  product 
in  bulk,  fluid  form ; 

(iv)  Plastic  cream,  frozen  cream,  and 
anhydrous  milkfat; 

(v)  Custards,  puddings,  and  pancake 
mixes ;  and 

(vi)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed  glass  or 
all-metal  containers. 

(c)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

( 1  >  Used  to  produce : 

(i>  Cheese  (other  than  cottage  cheese, 
lowfat  cottage  cheese,  and  dry  curd  cot¬ 
tage  cheese) ; 

•  ii)  Butter: 

<  iii »  Any  milk  product  in  dry  form ; 

<iv>  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer- type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a 
consumer-type  package:  and 

<v>  Any  product  not  otherwise  spec¬ 
ified  in  this  section ; 


(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulk 
or  packaged  form  and  products  spec¬ 
ified  in  paragraph  (b)  (1)  of  this  section 
in  bulk  form ; 

(3)  In  fluid  milk  products  and  prod¬ 
ucts  specified  in  paragraph  (b)(1)  of  this 
section  that  are  disposed  of  by  a  handler 
for  animal  feed ; 

(4)  In  fluid  milk  products  and  prod¬ 
ucts  specified  in  paragraph(b)  (1)  of  this 
section  that  are  dumped  by  a  handler  if 
the  market  administrator  is  notified  of 
such  dumping  in  advance  and  is  given 
the  opportunity  to  verify  such  disposi¬ 
tion; 

(5)  In  skim  milk  in  any  modified  fluid 
milk  product  that  is  in  excess  of  the 
quantity  of  skim  milk  in  such  product 
that  was  included  within  the  fluid  milk 
product  definition  pursuant  to  §  1090.15; 
and 

(6)  In  shrinkage  assigned  pursuant  to 
§  1090.41(a)  to  the  receipts  specified  in 
§  1090.41(a)(2)  and  in  shrinkage  spec¬ 
ified  in  §  1090.41  (b)  and  (c). 

§  1090.41  Shrinkage. 

For  purposes  of  classifying  all  skim 
milk  and  butterfat  to  be  reported  by  a 
handler  pursuant  to  §  1090.30,  the  mar¬ 
ket  administrator  shall  determine  the 
following: 

(a)  The  pro  rata  assignment  of  shrink¬ 
age  of  skim  milk  and  butterfat,  respec¬ 
tively,  at  each  pool  plant  to  the  respec¬ 
tive  quantities  of  skim  milk  and  butter¬ 
fat: 

(1)  In  the  receipts  specified  in  para¬ 
graph  (b)  (1)  through  (6)  of  this  sec¬ 
tion  on  which  shrinkage  is  allowed  pur¬ 
suant  to  such  paragraph:  and 

(2)  In  other  source  milk  not  specified 
in  paragraph  (b)  (1)  through  (6)  of  this 
section  which  was  received  in  the  form 
of  a  bulk  fluid  milk  product: 

(b)  The  shrinkage  of  skim  milk  and 
butterfat,  respectively,  assigned  pursu¬ 
ant  to  paragraph  (a)  of  this  section  to 
the  receipts  specified  in  paragraph  (a) 
(1)  of  this  section  that  is  not  in  excess 
of: 

(1)  Two  percent  of  the  skim  milk  and 
butterfat,  respectively,  in  producer  milk 
(excluding  milk  diverted  by  the  plant 
operator  to  another  plant) ; 

(2)  r Reserved] 

(3)  Plus  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  producer 
milk  diverted  from  such  plant  by  the 
plant  operator  to  another  plant,  except 
that  if  the  operator  of  the  plant  to  which 
the  milk  is  delivered  purchases  such  milk 
on  the  basis  of  weights  determined  from 
its  measurement  at  the  farm  and  butter¬ 
fat  tests  determined  from  farm  bulk 
tank  samples,  the  applicable  percentage 
under  this  subparagraph  shall  be  zero; 

(4)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  pool  plants; 

(5)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  order  plants,  excluding  the  quan¬ 
tity  for  which  Class  II  or  Class  III  classi¬ 


fication  is  requested  by  the  operators  of 
both  plants; 

(6)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  from  unregulated 
supply  plants,  excluding  the  quantity  for 
which  Class  II  or  Class  HI  classification 
is  requested  by  the  handler;  and 

(7)  Less  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  milk 
transferred  to  other  plants  that  is  not  in 
excess  of  the  respective  amounts  of  skim 
milk  and  butterfat  to  which  percentages 
are  applied  in  paragraphs  (b)  (1),  (4), 

(5),  and  (6)  of  this  section;  and 

(c)  The  quantity  of  skim  milk  and 
butterfat,  respectively,  in  shrinkage  of 
milk  from  producers  for  which  a  coopera¬ 
tive  association  is  the  handler  pursuant 
to  S  1090.9(b),  but  not  in  excess  of  0.5 
percent  of  the  skim  milk  and  butterfat, 
respectively,  in  such  milk.  If  the  operator 
of  the  plant  to  which  the  milk  is  de¬ 
livered  purchases  such  milk  on  the  basis 
of  weights  determined  from  its  measure¬ 
ment  at  the  farm  and  butterfat  tests,  de¬ 
termined  from  farm  bulk  tank  samples, 
the  applicable  percentage  under  this 
paragraph  for  the  cooperative  associa¬ 
tion  shall  be  zero. 

§  1090.42  Classification  of  transfers  and 
diversions. 

(a)  Transfers  to  pool  plants.  Skim 
milk  or  butterfat  transferred  in  the  form 
of  a  fluid  milk  product  or  a  bulk  fluid 
cream  product  from  a  pool  plant  to 
another  pool  plant  shall  be  classified  as 
Class  I  milk  unless  the  operators  of  both 
plants  request  the  same  classification  in 
another  class.  In  either  case,  the  classifi¬ 
cation  of  such  transfers  shall  be  subject 
to  the  following  conditions : 

(1)  The  skim  milk  or  butterfat  classi¬ 
fied  in  each  class  shall  be  limited  to  the 
amount  of  skim  milk  and  butterfat,  re¬ 
spectively,  remaining  in  such  class  at  the 
transferee-plant  after  the  computations 
pursuant  to  §  1090.44(a)  (12)  and  the 
corresponding  step  of  §  1090.44(b) ; 

(2)  If  the  transferor-plant  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1090.44(a)  (7) 
or  the  corresponding  step  of  §  1090.44(b) , 
the  skim  milk  or  butterfat  so  transferred 
shall  be  classified  so  as  to  allocate  the 
least  possible  Class  I  utilization  to  such 
other  source  milk;  and 

(3)  If  the  transferor-handler  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  51090.44(a)  (11) 
or  (12)  or  the  corresponding  steps  of 
§  1090.44(b),  the  skim  milk  or  butterfat 
so  transferred,  up  to  the  total  of  the  skim 
milk  and  butterfat,  respectively,  in  such 
receipts  of  other  source  milk,  shall  not 
be  classified  as  Class  I  milk  to  a  greater 
extent  than  would  be  the  case  if  the  other 
source  milk  had  been  received  at  the 
transferee-plant. 

(b)  Transfers  and  diversions  to  other 
order  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
product  from  a  pool  plant  to  an  other 
order  plant  shall  be  classified  in  the  fol¬ 
lowing  manner.  Such  classification  shall 
apply  only  to  the  skim  milk  or  butterfat 
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that  is  in  excess  of  any  receipts  at  the 
pool  plant  from  the  other  order  plant  of 
skim  milk  and  butterfat,  respectively,  in 
fluid  milk  products  and  bulk  fluid  cream 
products,  respectively,  that  are  in  the 
same  category  as  described  in  paragraph 

(b)(1),  (2),  or  (3)  of  this  section: 

(1)  If  transferred  as  packaged  fluid 
milk  products,  classification  shall  be  in 
the  classes  to  which  allocated  as  a  fluid 
milk  product  under  the  other  order; 

(2)  If  transferred  in  bulk  form,  classi¬ 
fication  shall  be  in  the  classes  to  which 
allocated  under  the  other  order  (includ¬ 
ing  allocation  under  the  conditions  set 
forth  in  paragraph  (b)  (3)  of  this 
section) ; 

(3)  If  the  operators  of  both  plants  so 
request  in  their  reports  of  receipts  and 
utilization  filed  with  their  respective 
market  administrators,  transfers  or  di¬ 
versions  in  bulk  form  shall  be  classified 
as  Class  II  or  Class  III  milk  to  the  extent 
of  such  utilization  available  for  such 
classification  pursuant  to  the  allocation 
provisions  of  the  other  order; 

(4)  If  information  concerning  the 
classes  to  which  such  transfers  or  di¬ 
versions  were  allocated  under  the  other 
order  is  not  available  to  the  market  ad¬ 
ministrator  for  the  purpose  of  establish¬ 
ing  classification  under  this  paragraph, 
classification  shall  be  as  Class  I,  subject 
to  adjustment  when  such  information  is 
available; 

(5)  For  purposes  of  this  paragraph,  if 
the  other  order  provides  for  a  different 
number  of  classes  of  utilization  than  is 
provided  for  under  this  part,  skim  milk 
or  butterfat  allocated  to  a  class  consist¬ 
ing  primarily  of  fluid  milk  products  shall 
be  classified  as  Class  I  milk,  and  skim 
milk  or  butterfat  allocated  to  the  other 
classes  shall  be  classified  as  Class  III 
milk;  and 

(6)  If  the  form  in  which  any  fluid  milk 
product  that  is  transferred  to  an  other 
order  plant  is  not  defined  as  a  fluid  milk 
product  under  such  other  order,  classi¬ 
fication  under  this  paragraph  shall  be 
in  accordance  with  the  provisions  of 
§  1090.40. 

(c)  Transfers  to  producer-handlers. 
Skim  milk  or  butterfat  transferred  in 
the  following  forms  from  a  pool  plant  to 
a  producer-handler  under  this  or  any 
other  Federal  order  shall  be  classified : 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  fluid  milk  product;  and 

(2)  In  accordance  with  the  utilization 
assigned  to  it  by  the  market  administra¬ 
tor,  if  transferred  in  the  form  of  a  bulk 
fluid  cream  product.  For  this  purpose,  the 
producer-handler’s  utilization  of  skim 
milk  and  butterfat  in  each  class,  in  series 
beginning  with  Class  III,  shall  be  as¬ 
signed  to  the  extent  possible  to  his  re¬ 
ceipts  of  skim  milk  and  butterfat,  re¬ 
spectively,  in  bulk  fluid  cream  products, 
pro  rata  to  each  source. 

(d>  Transfers  and  diversions  to  other 
nonpool  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  following 
forms  from  a  pool  plant  to  a  nonpool 
plant  that  is  not  an  other  order  plant  or 
a  producer-handler  plant  shall  be  classi¬ 
fied: 


(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  packaged  fluid  milk  prod¬ 
uct;  and 

(2)  As  Class  I  milk,  if  transferred  or 
diverted  in  the  form  of  a  bulk  fluid  milk 
product  or  a  bulk  fluid  cream  product, 
unless  the  following  conditions  apply: 

(i)  If  the  conditions  described  in 
paragraphs  (d)  (2)  (i)  (a)  and  ( b )  of  this 
section  are  met,  transfers  or  diversions 
in  bulk  form  shall  be  classified  on  the 
basis  of  the  assignment  of  the  nonpool 
plant’s  utilization  to  its  receipts  as  set 
forth  in  paragraph  (d)  (2)  (ii)  through 
(viii)  of  this  section: 

(a)  The  transferor-handler  or  di¬ 
vertor-handler  claims  such  classifica¬ 
tion  in  his  report  of  receipts  and  utiliza¬ 
tion  filed  pursuant  to  §  1090.30  for  the 
month  within  which  such  transaction 
occurred;  and 

(b)  The  nonpool  plant  operator  main¬ 
tains  books  and  records  showing  the 
utilization  of  all  skim  milk  and  butterfat 
received  at  such  plant  which  are  made 
available  for  verification  purposes  if  re¬ 
quested  by  the  market  administrator; 

(ii)  Route  disposition  in  the  market¬ 
ing  area  of  each  Federal  milk  order  from 
the  nonpool  plant  and  transfers  of  pack¬ 
aged  fluid  milk  products  from  such  non¬ 
pool  plant  to  plants  fully  regulated 
thereunder  shall  be  assigned  to  the  ex¬ 
tent  possible  in  the  following  sequence: 

(a)  Pro  rata  to  receipts  of  packaged 
fluid  milk  products  at  such  nonpool  plant 
from  pool  plants; 

(b)  Pro  rata  to  any  remaining  unas¬ 
signed  receipts  of  packaged  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(c)  Pro  rata  to  receipts  of  bulk  fluid 
milk  products  at  such  nonpool  plant 
from  pool  plants;  and 

(d)  Pro  rata  to  any  remaining  unas¬ 
signed  receipts  of  bulk  fluid  milk  prod¬ 
ucts  at  such  nonpool  plant  from  other 
order  plants; 

(iii)  Any  remaining  Class  I  disposition 
of  packaged  fluid  milk  products  from  the 
nonpool  plant  shall  be  assigned  to  the 
extent  possible  pro  rata  to  any  remain¬ 
ing  unassigned  receipts  of  packaged  fluid 
milk  products  at  such  nonpool  plant 
from  pool  plants  and  other  order  plants; 

(iv)  Transfers  of  bulk  fluid  milk  prod¬ 
ucts  from  the  nonpool  plant  to  a  plant 
fully  regulated  under  any  Federal  milk 
order,  to  the  extent  that  such  transfers 
to  the  regulated  plant  exceed  receipts  of 
fluid  milk  products  from  such  plant  and 
are  allocated  to  Class  I  at  the  transferee- 
plant,  shall  be  assigned  to  the  extent 
possible  in  the  following  sequence: 

(a)  Pro  rata  to  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from  pool 
plants;  and 

(b)  Pro  rata  to  any  remaining  unas¬ 
signed  receipts  of  fluid  milk  products  at 
such  nonpool  plant  from  other  order 
plants; 

(v)  Any  remaining  unassigned  Class  I 
disposition  from  the  nonpool  plant  shall 
be  assigned  to  the  extent  possible  in  the 
following  sequence: 

(a)  To  such  nonpool  plant’s  receipts 
from  dairy  farmers  who  the  market  ad¬ 


ministrator  determines  constitute  reg¬ 
ular  sources  of  Grade  A  milk  for  such 
nonpoo.  plant;  and 

(b)  To  such  nonpool  plant’s  receipts 
of  Grade  A  milk  from  plants  not  fully 
regulated  under  any  Federal  milk  order 
which  the  market  administrator  deter¬ 
mines  constitute  regular  sources  of 
Grade  A  milk  for  such  nonpool  plant; 

(vi)  Any  remaining  unassigned  re¬ 
ceipts  of  fluid  bulk  milk  products  at  the 
nonpool  plant  from  pool  plants  and  other 
order  plants  shall  be  assigned,  pro  rata 
among  such  plants,  to  the  extent  pos¬ 
sible  first  to  any  remaining  Class  I  utili¬ 
zation,  then  to  Class  III  utilization,  and 
then  to  Class  II  utilization  at  such  non¬ 
pool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants, 
to  the  extent  possible  first  to  any  re¬ 
maining  Class  III  utilization,  then  to  any 
remaining  Class  II  utilization,  and  then 
to  Class  I  utilization  at  such  nonpool 
plant;  and 

(viii)  In  determining  the  nonpool 
plant's  utilization  for  purposes  of  this 
subparagraph,  any  fluid  milk  products 
and  bulk  fluid  cream  products  trans¬ 
ferred  from  such  nonpool  plant  to  a 
plant  not  fully  regulated  under  any 
Federal  milk  order  shall  be  classified  on 
the  basis  of  the  second  plant’s  utilization 
using  the  same  assignment  priorities  at 
the  second  plant  that  are  set  forth  in 
this  subparagraph. 

§  1090.43  General  classification  rules. 

In  determining  the  classification  of 
producer  milk  pursuant  to  §  1090.44,  the 
following  rules  shall  apply: 

(a)  Each  month  the  market  admin¬ 
istrator  shall  correct  for  mathematical 
and  other  obvious  errors  all  reports  filed 
pursuant  to  §  1090.30  and  shall  compute 
separately  for  each  pool  plant  and  for 
each  cooperative  association  with  respect 
to  milk  for  which  it  is  the  handler  pur¬ 
suant  to  §  1090.9(b)  the  pounds  of  skim 
milk  and  butterfat,  respectively,  in  each 
class  in  accordance  with  §§  1090.40, 
1090.41,  and  1090.42; 

(b)  If  any  of  the  water  contained  in 
the  milk  from  which  a  product  is  made 
is  removed  before  the  product  is  uti¬ 
lized  or  disposed  of  by  a  handler,  the 
pounds  of  skim  milk  in  such  product 
that  are  to  be  considered  under  this  part 
as  used  or  disposed  of  by  the  handler 
shall  be  an  amount  equivalent  to  the 
nonfat  milk  solids  contained  in  such 
product  plus  all  of  the  water  originally 
associated  with  such  solids;  and 

(c)  The  classification  of  producer  milk 
for  which  a  cooperative  association  is 
the  handler  pursuant  to  §  1090.9(b)  shall 
be  determined  separately  from  the  op¬ 
erations  of  any  pool  plant  operated  by 
such  cooperative  association. 

§  1090.44  Classification  of  producer 
milk. 

For  each  month  the  market  admin¬ 
istrator  shall  determine  the  classifica¬ 
tion  of  producer  milk  of  each  handler 
described  in  §  1090.9(a)  for  each  of  his 
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pool  plants  separately  and  of  each  han¬ 
dler  described  in  §  1090.9(b)  by  allocat¬ 
ing  the  handler’s  receipts  of  skim  milk 
and  butterfat  to  his  utilization  as 

follows: 

(а)  Skim  milk  sha!l  be  allocated  in 
the  following  manner: 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  in  the  pounds  of 
skim  milk  in  shrinkage  specified  in 
§  1090.41(b) ; 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in  receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to  such 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment  obliga¬ 
tion  under  any  order; 

(3)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  fluid  milk  products  re¬ 
ceived  in  packaged  form  from  an  other 
order  plant,  except  that  to  be  subtracted 
pursuant  to  paragraph  (a)  (7)  (vi)  of  this 
section,  as  follows: 

(i)  From  Class  in  milk,  the  lesser  of 
the  pounds  remaining  or  2  percent  of 
such  receipts;  and 

(ii)  From  Class  I  milk,  the  remainder 
of  such  receipts; 

(4)  Subtract  from  the  pounds  of  skim 
milk  in  Class  n  the  pounds  of  skim 
milk  in  products  specified  in  §  1090.40 

(b)(1)  that  were  received  in  packaged 
form  from  other  plants,  but  not  in  ex¬ 
cess  of  the  pounds  of  skim  milk  remain¬ 
ing  in  Class  II; 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products  specified 
in  §  1090.40(b)  (1)  that  were  in  inven¬ 
tory  at  the  beginning  of  the  month  in 
packaged  form,  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
IL  This  subparagraph  shall  apply  only 
if  the  pool  plant  was  subject  to  the  pro¬ 
visions  of  this  subparagraph  or  com¬ 
parable  provisions  of  another  Federal 
milk  order  in  the  immediately  preceding 
month; 

(б)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  other  source  milk 
(except  that  received  in  the  form  of  a 
fluid  milk  product  or  a  fluid  cream  prod¬ 
uct)  that  is  used  to  produce,  or  added  to, 
any  product  specified  in  §  1090.40(b), 
but  not  in  excess  of  the  pounds  of  skim 
milk  remaining  in  Class  II; 

(7)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk  re¬ 
maining  in  each  class,  in  series  beginning 
with  Class  in,  the  pounds  of  skim  milk 
in  each  of  the  following: 

(i)  Other  source  milk  (except  that  re¬ 
ceived  in  the  form  of  a  fluid  milk  prod¬ 
uct)  and.  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1090.40(b)  (1)  that  was  not 
subtracted  pursuant  to  paragraph  (a) 
(4) ,  (5) ,  and  (6)  of  this  section; 

(ii)  Receipts  of  fluid  milk  products 
(except  filled  milk)  for  which  Grade  A 
certification  is  not  established; 


(ill)  Receipts  of  fluid  milk  products 
from  unidentified  sources; 

(lv)  Receipts  of  fluid  milk  products 
from  a  producer-handler  as  defined 
under  this  or  any  other  Federal  milk 
order; 

(v)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  unregulated 
supply  plant  that  were  not  subtracted 
pursuant  to  paragraph  (a)  (2)  of  this 
section;  and 

(vi)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  other  order 
plant  that  is  regulated  under  any  Fed¬ 
eral  milk  order  providing  for  individual- 
handler  pooling,  to  the  extent  that  re¬ 
constituted  skim  milk  is  allocated  to 
Class  I  at  the  transferor-plant; 

(8)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk  re¬ 
maining  in  Class  II  and  Class  m,  in  se¬ 
quence  beginning  with  Class  III: 

(i)  The  pounds  of  skim  milk  in  re¬ 
ceipts  of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraph  (a) 
(2)  and  (7)  (v)  of  this  section  for 
which  the  handler  requests  a  classifica¬ 
tion  other  than  Class  I,  but  not  in  ex¬ 
cess  of  the  pounds  of  skim  milk 
remaining  in  Class  n  and  Class  in 
combined ; 

(ii)  The  pounds  of  skim  milk  in  re¬ 
ceipts  of  fluid  milk  products  from  an  un¬ 
regulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraphs  (a) 
(2),  (7)(v),  and  (8)  (i)  of  this  section 
which  are  in  excess  of  the  pounds  of 
skim  milk  determined  pursuant  to  par¬ 
agraph  (a)  (8)  (ii)  (a)  through  (c)  of 
this  section.  Should  the  pounds  of  skim 
milk  to  be  subtracted  from  Class  n  and 
Class  m  combined  exceed  the  pounds  of 
skim  milk  remaining  in  such  classes,  the 
pounds  of  skim  milk  in  Class  n  and  Class 
in  shall  be  increased  (increasing  Class 
m  first  to  the  extent  permitted  by  the 
handler’s  total  Class  ni  utilization  at 
his  other  pool  plants)  by  an  amount 
equal  to  such  quantity  to  be  subtracted 
and  the  pounds  of  skim  milk  in  Class  I 
shall  be  decreased  by  a  like  amount.  In 
such  case,  the  pounds  of  skim  milk  re¬ 
maining  in  each  class  at  this  allocation 
step  at  other  pool  plants  of  the  handler 
shall  be  adjusted  to  the  extent  possible 
in  the  reverse  direction  by  a  like  amount. 
Such  adjustment  shall  be  made  at  the 
other  plants  in  sequence  beginning  with 
the  plant  having  the  least  minus  loca¬ 
tion  adjustment; 

(a)  Multiply  by  1.25  the  sum  of  the 
pounds  of  skim  milk  remaining  in  Class 
I  at  this  allocation  step  at  all  pool  plants 
of  the  handler; 

(b)  Subtract  from  the  above  result  the 
sum  of  the  pounds  of  skim  milk  in  re¬ 
ceipts  at  all  pool  plants  of  the  handler 
of  producer  milk,  fluid  milk  products 
from  pool  plants  of  other  handlers,  and 
bulk  fluid  milk  products  from  other  order 
plants  that  were  not  subtracted  pursuant 
to  paragraph  (a)  (7)  (vi)  of  this  section; 
and 

(c)  Multiply  any  plus  quantity  result¬ 
ing  above  by  the  percentage  that  the  re¬ 
ceipts  of  skim  milk  in  fluid  milk  prod¬ 
ucts  from  unregulated  supply  plants 
that  remain  at  this  pool  plant  is  of  all 
such  receipts  remaining  at  this  alloca¬ 


tion  step  at  all  pool  plants  of  the  han¬ 
dler;  and 

(iii)  The  pounds  of  skim  milk  in  re¬ 
ceipts  of  bulk  fluid  milk  products  from 
an  other  order  plant  that  are  in  excess 
of  bulk  fluid  milk  products  transferred 
or  diverted  to  such  plant  and  that  were 
not  subtracted  pursuant  to  paragraph 
(a)  (7)  (vi)  of  this  section,  if  Class 
II  or  Class  in  classification  is  requested 
by  the  operator  of  the  other  order  plant 
and  the  handler,  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
n  and  Class  in  combined; 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  HI,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1090.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraph  (a)  (5)  and  (7)  (i)  of  this 
section; 

(10)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  EH  the  pounds  of  skim 
milk  subtracted  pursuant  to  paragraph 
(a)  (1)  of  this  section; 

(11)  Subject  to  the  provisions  of 
paragraph  (a)  (11)  (i)  of  this  section, 
subtract  from  the  pounds  of  skim  milk 
remaining  in  each  class  at  the  plant,  pro 
rata  to  the  total  pounds  of  skim  milk 
remaining  in  Class  I  and  in  Class  n  and 
Class  III  combined  at  this  allocation 
step  at  all  pool  plants  of  the  handler, 
with  the  quantity  prorated  to  Class  n 
and  Class  III  combined  being  subtracted 
first  from  Class  III  and  then  from  Class 
n,  the  pounds  of  skim  milk  in  receipts  of 
fluid  milk  products  from  an  unregulated 
supply  plant  that  were  not  subtracted 
pursuant  to  paragraph  (a)  (2) ,  (7)  (v) , 
and  (8)  (i)  and  (ii)  of  this  section 
and  that  were  not  offset  by  transfers  or 
diversions  of  fluid  milk  products  to  the 
same  unregulated  supply  plant  from 
which  fluid  milk  products  to  be  allocated 
at  this  step  were  received: 

(i)  Should  the  pounds  of  skim  milk 
to  be  subtracted  from  any  class  pursuant 
to  this  subparagraph  exceed  the  pounds 
of  skim  milk  remaining  in  such  class, 
the  pounds  of  skim  milk  in  such  class 
shall  be  increased  by  an  amount  equal 
to  such  quantity  to  be  subtracted  and  the 
pounds  of  skim  milk  in  the  other  classes 
(beginning  with  the  higher-priced  class) 
shall  be  decreased  by  a  like  amount.  In 
such  case,  the  pounds  of  skim  milk  re¬ 
maining  in  each  class  at  this  allocation 
step  at  other  pool  plants  of  the  handler 
shall  be  adjusted  to  the  extent  possible  in 
the  reverse  direction  by  a  like  amount. 
Such  adjustment  shall  be  made  at  the 
other  plants  in  sequence  beginning  with 
the  plant  having  the  least  minus  loca¬ 
tion  adjustment; 

(12)  Subtract  in  the  manner  specified 
below  from  the  pounds  of  skim  milk  re¬ 
maining  in  each  class  the  pounds  of  skim 
milk  in  receipts  of  bulk  fluid  milk  prod¬ 
ucts  from  an  other  order  plant  that  are 
in  excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
paragraph  (a)  (7)  (vi)  and  (8)  (iii)  of 
this  section: 

(i)  Subject  to  the  provisions  of  para¬ 
graph  (a)  (12)  (ii)  and  (iii)  of  this 
section,  such  subtraction  shall  be  pro  rata 
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to  the  pounds  of  skim  milk  in  Class  I 
and  in  Class  II  and  Class  III  combined, 
with  the  quantity  prorated  to  Class  II 
and  Class  III  combined  being  subtracted 
first  from  Class  III  and  then  from  Class 
n,  with  respect  to  whichever  of  the  fol¬ 
lowing  quantities  represents  the  lower 
proportion  of  Class  I  milk: 

(a)  The  estimated  utilization  of  skim 
milk  of  all  handlers  in  each  class  as  an¬ 
nounced  for  the  month  pursuant  to 
§  1090.45(a) ;  or 

(b)  The  total  pounds  of  skim  milk  re¬ 
maining  in  each  class  at  this  allocation 
step  at  all  pool  plants  of  the  handler; 

(ii)  Should  the  proration  pursuant  to 
paragraph  (a)  (12)  (i)  of  his  section  re¬ 
sult  in  the  total  pounds  of  skim  milk  at 
all  pool  plants  of  the  handler  that  are  to 
be  subtracted  at  this  allocation  step  from 
Class  n  and  Class  III  combined  exceed¬ 
ing  the  pounds  of  skim  milk  remaining 
in  Class  II  and  Class  m  at  all  such  plants, 
the  pounds  of  such  excess  shall  be  sub¬ 
tracted  from  the  pounds  of  skim  milk  re¬ 
maining  in  Class  I  after  such  proration 
at  the  pool  plants  at  which  such  other 
source  milk  was  received;  and 

(ill)  Except  as  provided  in  paragraph 

(a)  (12)  (ii)  of  this  section,  should  the 
computation  pursuant  to  paragraph  (a) 

(12)  (i)  or  (ii)  of  this  section  result  in 
a  quantity  of  skim  milk  to  be  subtracted 
from  any  class  that  exceeds  the  pounds 
of  skim  milk  remaining  in  such  class,  the 
pounds  of  skim  milk  in  such  class  shall 
be  increased  by  an  amount  equal  to  such 
quantity  to  be  subtracted  and  the  pounds 
of  skim  milk  in  the  other  classes  (begin¬ 
ning  with  the  higher-priced  class)  shall 
be  decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
other  pool  plants  of  the  handler  shall  be 
adjusted  to  the  extent  possible  in  the 
reverse  direction  by  a  like  amount.  Such 
adjustment  shall  be  made  at  the  other 
plants  in  sequence  beginning  with  the 
plant  having  the  least  minus  location 
adjustment; 

( 13)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  receipts  of  fluid  milk 
products  and  bulk  fluid  cream  products 
from  another  pool  plant  according  to  the 
classification  of  such  products  pursuant 
to  §  1090.42(a) ;  and 

(14)  If  the  total  pounds  of  skim  milk 
remaining  in  all  classes  exceed  the 
pounds  of  skim  milk  in  producer  milk, 
subtract  such  excess  from  the  pounds  of 
skim  milk  remaining  in  each  class  in 
series  beginning  with  Class  III.  Any 
amount  so  subtracted  shall  be  known  as 
“overage”; 

(b)  Butterfat  shall  be  allocated  in  ac¬ 
cordance  with  the  procedure  outlined  for 
skim  milk  in  paragraph  (a)  of  this  sec¬ 
tion;  and 

(c)  The  quantity  of  producer  milk  in 
each  class  shall  be  the  combined  pounds 
of  skim  milk  and  butterfat  remaining  in 
each  class  after  the  computations  pur¬ 
suant  to  §  1090.44(a)  (14)  and  the  corre¬ 
sponding  step  of  §  1090.44(b). 


§  1090.45  Market  administrator's  re¬ 
ports  and  announcements  concerning 
classification. 

The  market  administrator  shall  make 
the  following  reports  and  announce¬ 
ments  concerning  classification: 

(a)  Whenever  required  for  the  pur¬ 
pose  of  allocating  receipts  from  other 
order  plants  pursuant  to  §  1090.44(a)  (12) 
and  the  corresponding  step  of  §  1090.44 

(b) ,  estimate  and  publicly  announce  the 
utilization  (to  the  nearest  whole  per¬ 
centage)  in  each  class  during  the  month 
of  skim  milk  and  butterfat,  respectively, 
in  producer  milk  of  all  handlers.  Such 
estimate  shall  be  based  upon  the  most 
current  available  data  and  shall  be  final 
for*  such  purpose. 

(b)  Report  to  the  market  administra¬ 
tor  of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and  utiliza¬ 
tion  for  the  month  is  received  from  a 
handler  who  has  received  fluid  milk  prod¬ 
ucts  or  bulk  fluid  cream  products  from 
an  other  order  plant,  the  class  to  which 
such  receipts  are  allocated  pursuant  to 
§  1090.44  or  the  basis  of  such  report,  and, 
thereafter,  any  change  in  such  allocation 
required  to  correct  errors  disclosed  in  the 
verification  of  such  report. 

(c)  Furnish  to  each  handler  operating 
a  pool  plant  who  has  shipped  fluid  milk 
products  or  bulk  fluid  cream  products  to 
an  other  order  plant  the  class  to  which 
such  shipments  were  allocated  by  the 
market  administrator  of  the  other  order 
on  the  basis  of  the  report  by  the  re¬ 
ceiving  handler,  and,  as  necessary,  any 
changes  in  such  allocation  arising  from 
the  verification  of  such  report. 

(d)  On  or  before  the  12th  day  after 
the  end  of  each  month,  report  to  each 
cooperative  association  which  so  re¬ 
quests,  the  percentage  of  producer  milk 
delivered  by  members  of  such  associa¬ 
tion  which  was  used  in  each  class  by 
each  handler  receiving  such  milk.  For 
the  purpose  of  this  report  the  milk  so 
received  shall  be  prorated  to  each  class 
in  accordance  with  the  total  utilization 
of  producer  milk  by  such  handler. 

Class  Prices 
§  1090.50  Class  prices. 

Subject  to  the  provisions  of  §  1090.52, 
the  class  prices  for  the  month  per  hun¬ 
dredweight  of  milk  containing  3.5  per¬ 
cent  butterfat  shall  be  as  follows: 

(a)  Class  I  price.  The  Class  I  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $2.15. 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
months  plus  10  cents. 

(c)  Class  III  price.  The  Class  III  price 
shall  be  the  basic  formula  price  for  the 
month. 

§  1090.51  Basic  formula  price. 

The  “basic  formula  price”  shall  be  the 
average  price  per  hundredweight  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as  re¬ 
ported  by  the  Department  for  the  month, 
adjusted  to  a  3.5  percent  butterfat  basis 


and  rounded  to  the  nearest  cent.  For 
such  adjustment,  the  butterfat  differen¬ 
tial  (rounded  to  the  nearest  one-tenth 
cent)  per  one-tenth  percent  butterfat 
shall  be  0.12  times  the  simple  average 
of  the  wholesale  selling  prices  (using 
the  midpoint  of  any  price  range  as  one 
price)  of  Grade  A  (92-score)  bulk  butter 
per  pound  at  Chicago,  as  reported  by  the 
Department  for  the  month.  For  the  pur¬ 
pose  of  computing  the  Class  I  price,  the 
resulting  price  shall  be  not  less  than 
$4.33. 

§  1090.52  Plant  location  adjustments 
for  handlers. 

(a)  The  Class  I  price  for  producer 
milk  (for  which  a  location  adjustment 
is  applicable)  at  a  plant  that  is  north 
of  either  the  southern  boundary  of  the 
State  of  Tennessee  or  the  northern 
boundary  of  the  State  of  South  Caro¬ 
lina  and  more  than  65  miles  (by  the 
shortest  hard-surfaced  highway  distance 
as  determined  by  the  market  adminis¬ 
trator)  from  the  city  hall  in  Chatta¬ 
nooga  shall  be  reduced  15  cents  and  an 
additional  1.5  cents  for  each  10  miles 
or  fraction  thereof  in  excess  of  75  miles 
(by  the  shortest  hard-surface  highway 
distance  as  determined  by  the  market 
administrator)  that  such  plant  is  from 
the  city  hall  in  Chattanooga. 

(b)  For  purposes  of  calculating  such 
adjustment,  transfers  between  pool 
plants  shall  be  assigned  to  that  Class  I 
disposition  at  the  transferee-plant, 
which  is  in  excess  of  the  sum  of  receipts 
at  such  plant  from  producers  and  the 
volume  assigned  as  Class  I  to  receipts 
from  other  order  plants  and  unregulated 
supply  plants,  such  assignment  to  be 
made  first  to  transferor-plants  at  which 
no  location  adjustment  credit  is  appli¬ 
cable  and  then  in  sequence  beginning 
with  the  plant  at  which  the  least  location 
adjustment  would  apply. 

(c)  The  Class  I  price  applicable  to 
other  source  milk  shall  be  adjusted  at 
the  rates  set  forth  in  paragraph  (a)  of 
this  section,  except  that  the  adjusted 
Class  I  price  shall  not  be  less  than  the 
Class  III  price. 

§  1090.53  Announcement  of  class  prices. 

The  market  administrator  shall  an¬ 
nounce  publicly  on  or  before  the  fifth  day 
of  each  month  the  Class  I  price  for  the 
following  month  and  the  Class  n  and 
Class  III  prices  for  the  preceding  month. 

§  1090.54  Equivalent  price. 

If  for  any  reason  a  price  or  pricing 
constituent  required  by  this  part  for 
computing  class  prices  or  for  other  pur¬ 
poses  is  not  available  as  prescribed  in 
this  part,  the  market  administrator  shall 
use  a  price  or  pricing  constituent  deter¬ 
mined  by  the  Secretary  to  be  equivalent 
to  the  price  or  pricing  constituent  that 
is  required. 

Uniform  Prices 

§  1090.60  Handler's  value  of  milk  for 
computing  uniform  price. 

For  the  purpose  of  computing  the  uni¬ 
form  price,  the  market  administrator 
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shall  determine  for  each  month  the 
value  of  milk  of  each  handler  with  re¬ 
spect  to  each  of  his  pool  plants  and  of 
each  handler  described  in  f  1090.9(b)  as 
follows: 

(a>  Multiply  the  pounds  of  producer 
milk  in  each  class  as  determined  pur¬ 
suant  to  §  1090.44  by  the  applicable  class 
prices  and  add  the  resulting  amounts; 

(b)  Add  the  amounts  obtained  from 
multiplying  the  pounds  of  overage  sub¬ 
tracted  from  each  class  pursuant  to 
§  1090.44(a)  (14)  and  the  corresponding 
step  of  §  1090.44(b)  by  the  respective 
class  prices,  as  adjusted  by  the  butterfat 
differential  specified  in  §  1090.74,  that 
are  applicable  at  the  location  of  the  pool 
plant; 

(c)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  ril  price  for  the  preceding  month 
and  the  Class  I  price  applicable  at  the 
location  of  the  pool  plant  or  the  Class  II 
price,  as  the  case  may  be,  for  the  cur¬ 
rent  month  by  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  and  Class  n  pursuant  to  §  1090.- 
44(a)(9)  and  the  corresponding  step  of 
§  1090.44(b) ; 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  III  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I  pur¬ 
suant  to  §  1090.44(a>  (7)  (i)  through  (iv) 
and  the  corresponding  step  of  §  1090.44 
(b),  excluding  receipts  of  bulk  fluid 
cream  products  from  an  other  order 
plant; 

(e)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location  of 
the  transferor-plant  and  the  Class  III 
price  by  the  hundredweight  of  skim  milk 
and  butterfat  subtracted  from  Class 
I  pursuant  to  §  1090.44(a)  (7)  (v)  and 
(vi)  and  the  corresponding  step  of 
§  1090.44(b);  and 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest  unregu¬ 
lated  supply  plants  from  which  an  equiv¬ 
alent  volume  was  received  by  the  pounds 
of  skim  milk  and  butterfat  subtracted 
from  Class  I  pursuant  to  §  1090.44(a) 
(11)  and  the  corresponding  step  of 
§  1090.44(b),  excluding  such  skim  milk 
and  butterfat  in  receipts  of  bulk  fluid 
milk  products  from  an  unregulated  sup¬ 
ply  plant  to  the  extent  that  an  equiva¬ 
lent  amount  of  skim  milk  or  butterfat 
disposed  of  to  such  plant  by  handlers 
fully  regulated  under  any  Federal  milk 
order  is  classified  and  priced  as  Class 
I  milk  and  is  not  used  as  an  offset  for 
any  other  payment  obligation  under  any 
order. 

§  1090.61  Computation  of  uniform  prire 
(including  weighted  average  price 
and  uniform  prices  for  base  and  ex¬ 
cess  milk). 

(a)  For  each  month  the  market  ad¬ 
ministrator  shall  compute  the  weighted 
average  price  and  for  each  of  the  months 
of  August  through  February,  the  uniform 
price  per  hundredweight  of  milk  of  3.5 


percent  butterfat  content  received  from 
producers  as  follows: 

(1)  Combine  into  one  total  the  values 
computed  pursuant  to  S  1090.60  for  all 
handlers  who  filed  the  reports  prescribed 
by  §  1090.30  for  the  month  and  who  made 
the  payments  pursuant  to  88  1090.71  and 
1090.73  for  the  preceding  month; 

(2)  Add  an  amount  equal  to  the  total 
value  of  the  location  adjustments  com¬ 
puted  pursuant  to  8  1090.75; 

(3)  Add  an  amount  equal  to  one-half 
of  the  unobligated  balance  in  the  pro¬ 
ducer-settlement  fund; 

(4)  Divide  the  resulting  amount  by 
the  sum  of  the  following  for  all  handlers 
included  in  these  computations: 

(i)  The  total  hundredweight  of  pro¬ 
ducer  milk  included  in  paragraph  (a)  (1) 
of  this  section;  and 

(ii)  The  total  hundredweight  for 
which  a  value  is  computed  pursuant  to 
8  1090.60(f) ;  and 

(5)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  per  hundredweight. 
The  result  shall  be  the  “weighted  average 
price,”  and  shall  be  the  “uniform  price” 
per  hundredweight  for  milk  of  3.5  per¬ 
cent  butterfat  received  from  producers  in 
each  of  the  months  of  August  through 
February. 

(b)  For  each  of  the  months  of  March 
through  July,  the  market  administrator 
shall  compute  the  uniform  prices  per 
hundredweight  for  base  milk  and  for  ex¬ 
cess  milk,  each  of  3.5  percent  butterfat 
content,  f.o.b.  market,  as  follows: 

(1)  Compute  the  total  value  of  excess 
milk  for  all  handlers  included  in  the 
computations  pursuant  to  paragraph 
(a)(1)  of  this  section  as  follows: 

(1)  Multiply  the  hundredweight  quan¬ 
tity  of  such  milk  which  does  not  exceed 
the  total  quantity  of  producer  milk  as¬ 
signed  to  Class  III  milk  in  the  pool  plants 
of  such  handlers  by  the  Class  HI  price; 

(ii)  Multiply  the  remaining  hundred¬ 
weight  quantity  of  excess  milk  which 
does  not  exceed  the  total  quantity  of 
producer  milk  assigned  to  Class  n  milk 
in  the  pool  plants  of  such  handlers  by 
the  Class  n  price; 

(iii)  Multiply  the  remaining  hundred¬ 
weight  quantity  of  excess  milk  by  the 
Class  I  price;  and 

(iv)  Add  together  the  resulting 
amounts; 

(2)  Divide  the  total  value  of  excess 
milk  obtained  in  paragraph  (b)(1)  of 
this  section  by  the  total  hundred¬ 
weight  of  such  milk  and  adjust  to  the 
nearest  cent.  The  resulting  figure  shall  be 
the  uniform  price  for  excess  milk  of  3.5 
percent  butterfat  content  received  from 
producers; 

(3)  From  the  amount  resulting  from 
the  computations  pursuant  to  paragraph 
(a)  (1)  through  (3)  of  this  section  sub¬ 
tract  an  amount  computed  by  multiply¬ 
ing  the  hundredweight  of  milk  specified 
in  paragraph  (a)(4)(h)  of  this  section 
by  the  weighted  average  price; 

(4)  Subtract  the  total  value  of  excess 
milk  determined  by  multiplying  the  uni¬ 
form  price  obtained  in  paragraph  (b)  (2) 
of  this  section  times  the  hundred¬ 
weight  of  excess  milk  from  the  amount 


computed  pursuant  to  paragraph  (b)  (3) 
of  this  section; 

(5)  Divide  the  amount  calculated  pur¬ 
suant  to  paragraph  (b)(4)  of  this  sec¬ 
tion  by  the  total  hundredweight  of 
base  milk  included  in  these  computa¬ 
tions;  and 

(6)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  from  the  price  com¬ 
puted  pursuant  to  paragraph  (b)  (5)  of 
this  section.  The  resulting  figure  shall 
be  the  uniform  price  for  base  milk  of 
3.5  percent  butterfat  content  f.o.b. 
market. 

§  1090.62  Announcement  of  uniform 
prices  and  butterfat  differential. 

The  market  administrator  shall  an¬ 
nounce  publicly  on  or  before: 

(a)  The  fifth  day  after  the  end  of 
each  month  the  butterfat  differential  for 
such  month;  and 

(b)  The  10th  day  after  the  end  of 
each  month  the  applicable  uniform 
prices  pursuant  to  8  1090.61  for  such 
month. 

Payments  for  Milk 
§  1090.70  Producer-settlement  fund. 

The  market  administrator  shall  estab¬ 
lish  and  maintain  a  separate  fund  known 
as  the  “producer-settlement  fund”  into 
which  he  shall  deposit  all  payments 
made  by  handlers  pursuant  to  58  1090.71, 
1090.76,  and  1090.77,  and  out  of  which 
he  shall  make  all  payments  pursuant  to 
§§  1090.72  and  1090.77:  Provided,  That 
any  payments  due  to  any  handler  shall 
be  offset  by  any  payments  due  from  such 
handler. 

§  1090.71  Payments  to  the  producer- 
settlement  fund. 

(a)  On  or  before  the  12th  day  after 
the  end  of  the  month,  each  handler  shall 
pay  to  the  market  administrator  the 
amount,  if  any,  by  which  the  amount 
specified  in  paragraph  (a)(1)  of  this 
section  exceeds  the  amount  specified  in 
paragraph  (a)(2)  of  this  section; 

(1)  The  total  value  of  milk  of  the 
handler  for  such  month  as  determined 
pursuant  to  8  1090.60. 

(2)  The  sum  of: 

(i)  The  value  of  the  uniform  prices,  as 
adjusted  pursuant  to  8  1090.75,  of  such 
handler’s  receipts  of  producer  milk;  and 

(ii)  The  value  at  the  weighted  average 
price  applicable  at  the  location  of  the 
plant  from  which  received  of  other 
source  milk  for  which  a  value  is  com¬ 
puted  pursuant  to  8  1090.60(f). 

(b)  On  or  before  the  25th  day  after 
the  end  of  the  month  each  person  who 
operated  an  other  order  plant  that  was 
regulated  during  such  month  under  an 
order  providing  for  individual-handler 
pooling  shall  pay  to  the  market  adminis¬ 
trator  an  amount  computed  as  follows: 

(1)  Determine  the  quantity  of  recon¬ 
stituted  skim  milk  in  filled  milk  in  route 
disposition  from  such  plant  in  the  mar¬ 
keting  area  which  was  allocated  to  Class  I 
at  such  plant.  If  there  is  such  route  dis¬ 
position  from  such  plant  in  marketing 
areas  regulated  by  two  or  more  market - 
wide  pool  orders,  the  reconstituted  skim 
milk  allocated  to  Class  I  shall  be  prorated 
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to  each  order  according  to  -uch  route  dis¬ 
position  in  each  marketing  area;  and 

(2)  Compute  the  value  of  the  recon¬ 
stituted  skim  milk  assigned  In  paragraph 
(b)(1)  of  this  section  to  route  disposi¬ 
tion  in  this  marketing  area  by  multiply¬ 
ing  the  quantity  of  such  skim  milk 
by  the  difference  between  the  Class  I 
price  under  this  part  that  is  applicable 
at  the  location  of  the  other  order  plant 
(but  not  to  be  less  than  the  Class  m 
price)  and  the  Class  III  price. 

§  1090.72  Payments  from  the  producer- 
settlement  fund. 

On  or  before  the  13th  day  after  the 
end  of  each  month  the  market  admin¬ 
istrator  shall  pay  to  each  handler  the 
amount,  if  any,  by  which  the  amount 
computed  pursuant  to  5  1090.71(a)(2) 
exceeds  the  amount  computed  pursuant 
to  §  1090.71(a)(1).  If  at  such  time  the 
balance  in  the  producer-settlement  fund 
is  insufficient  to  make  all  payments  pur¬ 
suant  to  this  section,  the  market  adminis¬ 
trator  shall  reduce  uniformly  such  pay¬ 
ments  and  shall  complete  such  payments 
as  soon  as  the  appropriate  funds  are 
available. 

§  1090.73  Payments  to  producers  and  to 
cooperative  associations. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  each  handler  shall 
make  payment  to  each  producer  from 
whom  milk  is  received  during  the  month 
as  follows: 

(1)  On  or  before  the  last  day  of  each 
month  to  each  producer  who  did  not  dis¬ 
continue  shipping  milk  to  such  handler 
before  the  25th  day  of  the  month,  an 
amount  equal  to  not  less  than  the  Class 
III  price  for  the  preceding  month  multi¬ 
plied  by  the  hundredweight  of  milk  re¬ 
ceived  from  such  producer  during  the 
first  15  days  of  the  month,  less  proper 
deductions  authorized  by  such  producer 
to  be  made  from  payments  due  pursuant 
to  this  paragraph; 

(2)  On  or  before  the  15th  day  of  the 
following  month,  an  amount  equal  to 
not  less  than  the  appropriate  uniform 
price(s),  as  adjusted  pursuant  to 
§§  1090.74  and  1090.75,  multiplied  by  the 
hundredweight  of  milk  or  base  milk  and 
excess  milk  received  from  such  producer 
during  the  month,  subject  to  the  follow¬ 
ing  adjustments: 

(i)  Less  payments  made  to  such  pro¬ 
ducer  pursuant  to  paragraph  (a)(1)  of 
this  section; 

(ii)  Less  deductions  for  marketing 
services  made  pursuant  to  §  1090.86; 

(iii)  Plus  or  minus  adjustments  for 
errors  made  in  previous  payments  made 
to  such  producers;  and 

(iv)  Less  proper  deductions  authorized 
in  writing  by  such  producer:  Provided, 
That  if  by  such  date  such  handler  has 
not  received  full  payment  from  the  mar¬ 
ket  administrator  pursuant  to  §  1090.72 
for  such  month,  he  may  reduce  pro  rata 
his  payments  to  producers  by  not  more 
than  the  amount  of  such  underpayment. 
Payments  to  producers  shall  be  com¬ 
pleted  thereafter  not  later  than  the  date 
for  making  payments  pursuant  to  this 


paragraph  next  following  after  the  re¬ 
ceipt  of  the  balance  due  from  the  market 
administrator; 

(b)  In  the  case  of  a  cooperative  asso¬ 
ciation  which  the  market  administrator 
determines  is  authorized  by  its  members 
to  collect  payment  for  their  milk  and 
which  has  so  requested  any  handler  in 
writing,  such  handler  shall  on  or  before 
the  2d  day  prior  to  the  date  on  which  pay¬ 
ments  are  due  individual  producers  pay 
the  cooperative  association  for  milk  re¬ 
ceived  during  the  month  from  the  pro¬ 
ducer  members  of  such  association  as 
determined  by  the  market  administrator 
an  amount  equal  to  not  less  than  the 
amount  due  such  producer  members  as 
determined  pursuant  to  paragraph  (a)  of 
this  section;  and 

(c)  Each  handler  who  receives  milk 
during  the  month  from  producers  for 
which  payment  is  to  be  made  to  a  coop¬ 
erative  association  pursuant  to  para¬ 
graph  (b)  of  this  section  shall  report  to 
such  cooperative  association  or  to  the 
market  administrator  for  transmittal  to 
such  cooperative  association  for  each 
such  producer  as  follows: 

(1)  On  or  before  the  25th  day  of  the 
month,  the  total  pounds  of  milk  received 
during  the  first  15  days  of  such  month; 
and 

(2)  On  or  before  the  7th  day  of  the 
following  month  (i)  the  pounds  of  milk 
received  each  day  and  the  total  for  the 
month,  together  with  the  butterfat  con¬ 
tent  of  such  milk,  (ii)  for  the  months  of 
March  through  July  the  total  pounds  of 
base  milk  received,  (iii)  the  amount  or 
rate  and  nature  of  any  deductions  to  ie 
made  from  payments,  and  (iv)  the 
amount  and  nature  of  payments  due  pur¬ 
suant  to  §  1090.77. 

§  1090.74-  Rutterfat  differential. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  uniform  prices 
shall  be  increased  or  decreased,  respec¬ 
tively,  for  each  one-tenth  percent  butter¬ 
fat  variation  from  3.5  percent  by  a  but¬ 
terfat  differential,  rounded  to  the  nearest 
one-tenth  cent,  which  shall  be  0.115  times 
the  simple  average  of  the  wholesale  sell¬ 
ing  prices  (using  the  midpoint  of  any 
price  range  as  one  price)  of  Grade  A  (92- 
score)  bulk  butter  per  pound  at  Chicago, 
as  reported  by  the  Department  for  the 
month. 

§  1090.73  Plant  location  adjust  incuts 
for  producers  and  on  nonpool  milk. 

(a)  The  applicable  uniform  prices 
computed  pursuant  to  §  1090.61  to  be 
paid  for  producer  milk  received  at  a  pool 
plant  shall  be  reduced  according  to  the 
location  of  the  pool  plant  where  such 
milk  was  received  each  at  the  rates  set 
forth  in  §  1090.52(a);  and 

(b)  The  weighted  average  price  appli¬ 
cable  to  other  source  milk  shall  be  ad¬ 
justed  at  the  rates  set  forth  in  §  1090.52 
(a)  applicable  at  the  location  of  the  non¬ 
pool  plant  from  which  the  milk  was  re¬ 
ceived,  except  that  the  weighted  average 
price  shall  not  be  less  than  the  Class  HI 
price. 


§  1090.76  Payments  by  handler  operat¬ 
ing  a  partially  regulated  distributing 
plant. 

Each  handler  who  operates  a  partially 
regulated  distributing  plant  shall  pay  on 
or  before  the  25th  day  after  the  end  of 
the  month  to  the  market  administrator 
for  the  producer-settlement  fund  the 
amount  computed  pursuant  to  paragraph 
(a)  of  this  section.  If  the  handler  sub¬ 
mits  pursuant  to  §§  1090.30(b)  and 
1090.31(b)  the  information  necessary  for 
making  the  computations,  such  handler 
may  elect  to  pay  in  lieu  of  such  payment 
the  amount  computed  pursuant  to  para¬ 
graph  (b)  of  this  section: 

(a)  The  payment  under  this  para¬ 
graph  shall  be  the  amount  resulting  from 
the  following  computations: 

( 1 )  Determine  the  pounds  of  route  dis¬ 
position  in  the  marketing  area  from  the 
partially  regulated  distributing  plant; 

(2)  Subtract  the  pounds  of  fluid  milk 
products  received  at  the  partially  regu¬ 
lated  distributing  plant: 

(1)  As  Class  I  milk  from  pool  plants 
and  other  order  plants,  except  that  sub¬ 
tracted  under  a  similar  provision  of  an¬ 
other  Federal  milk  order;  and 

(ii)  From  another  nonpool  plant  that 
is  not  an  other  order  plant  to  the  extent 
that  an  equivalent  amount  of  fluid  milk 
products  disposed  of  to  such  nonpool 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment  obliga¬ 
tion  under  any  order; 

(3)  Subtract  the  pounds  of  reconsti¬ 
tuted  skim  milk  in  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 

(4)  Multiply  the  remaining  pounds  by 
the  difference  between  the  Class  I  price 
and  the  weighted  average  price,  both 
prices  to  be  applicable  at  the  location  of 
the  partially  regulated  distributing  plant 
(but  not  to  be  less  than  the  Class  III 
price) ;  and 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  reconstituted 
skim  milk  specified  in  paragraph  (a)  (3) 
of  this  section  by  the  difference  be¬ 
tween  the  Class  I  price  applicable  at  the 
location  of  the  partially  regulated  dis¬ 
tributing  plant  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  III 
price. 

(b)  The  payment  under  this  para¬ 
graph  shall  be  the  amount  resulting  from 
the  following  computations: 

(1)  Determine  the  value  that  would 
have  been  computed  pursuant  to 
§  1090.60  for  the  partially  regulated  dis¬ 
tributing  plant  if  the  plant  had  been  a 
pool  plant,  subject  to  the  following  mod¬ 
ifications: 

(i)  Fluid  milk  products  and  bulk  fluid 
cream  products  received  at  the  partially 
regulated  distributing  plant  from  a  pool 
plant  or  an  other  order  plant  shall  be 
allocated  at  the  partially  regulated  dis¬ 
tributing  plant  to  the  same  class  in 
which  such  products  were  classified  at 
the  fully  regulated  plant; 

(ii)  Fluid  milk  products  and  bulk 
fluid  cream  products  transferred  from 
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the  partially  regulated  distributing  plant 
to  a  pool  plant  or  an  other  order  plant 
shall  be  classified  at  the  partially  regu¬ 
lated  distributing  plant  in  the  class  to 
which  allocated  at  the  fully  regulated 
plant.  Such  transfers  shall  be  allocated 
to  the  extent  possible  to  those  receipts 
at  the  partially  regulated  distributing 
plant  from  pool  plants  and  other  order 
plants  that  are  classified  in  the  corre¬ 
sponding  class  pursuant  to  paragraph 
(b)  (1)  (i)  of  this  section.  Any  such  trans¬ 
fers  remaining  after  the  above  alloca¬ 
tion  which  are  classified  in  Class  I  and 
for  which  a  value  is  computed  for  the 
handler  operating  the  partially  regulated 
distributing  plant  pursuant  to  §  1090.60 
shall  be  priced  at  the  uniform  price  (or 
at  the  weighted  average  price  if  such  is 
provided)  of  the  respective  order  regu¬ 
lating  the  handling  of  milk  at  the  trans¬ 
feree  plant,  with  such  uniform  price  ad¬ 
justed  to  the  location  of  the  nonpool 
plant  (but  not  to  be  less  than  the  lowest 
class  price  of  the  respective  order),  ex¬ 
cept  that  transfers  of  reconstituted  skim 
milk  in  filled  milk  shall  be  priced  at  the 
lowest  class  price  of  the  respective  order; 
and 

(iii)  If  the  operator  of  the  partially 
regulated  distributing  plant  so  requests, 
the  value  of  milk  determined  pursuant 
to  §  1090.60  for  such  handler  shall  in¬ 
clude,  in  lieu  of  the  value  of  other  source 
milk  specified  in  §  1090.60(f)  less  the 
value  of  such  other  source  milk  specified 
in  §  1090.71(a)  (2)  (ii),  a  value  of  milk 
determined  pursuant  to  §  1090.60  for 
each  nonpool  plant  that  is  not  an  other 
order  plant  which  serves  as  a  supply 
plant  for  such  partially  regulated  dis¬ 
tributing  plant  by  making  shipments  to 
the  partially  regulated  distributing  plant 
during  the  month  equivalent  to  the  re¬ 
quirements  of  §  1090.7(b)  subject  to  the 
following  conditions: 

(a)  The  operator  of  the  partially  reg¬ 
ulated  distributing  plant  submits  with 
his  reports  filed  pursuant  to  §§  1090.30 

(b)  and  1090.31(b)  similar  reports  for 
each  such  non  pool  supply  plant; 

(b)  The  operator  of  such  nonpool  sup¬ 
ply  plant  maintains  books  and  records 
showing  the  utilization  of  all  skim  milk 
and  butterfat  received  at  such  plant 
which  are  made  available  if  requested  by 
the  market  administrator  for  verification 
purposes;  and 

(c)  The  value  of  milk  determined  pur¬ 
suant  to  §  1090.60  for  such  non  pool  sup¬ 
ply  plant  shall  be  determined  in  the 
same  manner  prescribed  for  computing 
the  obligation  of  such  partially  regu¬ 
lated  distributing  plant;  and 

(2)  Prom  the  partially  regulated  dis¬ 
tributing  plant’s  value  of  milk  computed 
pursuant  to  paragraph  (b)(1)  of  this 
section,  subtract: 

(i)  The  gross  payments  by  the  opera¬ 
tor  of  such  partially  regulated  distribut¬ 
ing  plant,  adjusted  to  a  3.5  percent  but¬ 
terfat  basis  by  the  butterfat  differential 
specified  in  §  1090.74,  for  milk  received 
at  the  plant  during  the  month  that 
would  have  been  producer  milk  if  the 
plant  had  been  fully  regulated; 

(ii)  If  paragraph  (b)(1)  (iii)  of  this 
section  applies,  the  gross  payments  by 


the  operator  of  such  nonpool  supply 
plant,  adjusted  to  a  3.5  percent  butter¬ 
fat  basis  by  the  butterfat  differential 
specified  in  S  1090.74,  for  milk  received 
at  the  plant  during  the  month  that 
Would  have  been  producer  milk  if  the 
plant  had  been  fully  regulated;  and 

(iii)  The  payments  by  the  operator  of 
the  partially  regulated  distributing  plant 
to  the  producer-settlement  fund  of  an¬ 
other  order  under  which  such  plant  is 
also  a  partially  regulated  distributing 
plant  and  like  payments  by  the  operator 
of  the  nonpool  supply  plant  if  paragraph 
(b)  (1)  (iii)  of  this  section  applies. 

§  1090.77  Adjustment  of  accounts. 

Whenever  verification  by  the  market 
administrator  of  payments  by  any  han¬ 
dler  discloses  errors  made  in  payments 
to  the  producer-settlement  fund  pur¬ 
suant  to  §  1090.71,  the  market  adminis¬ 
trator  shall  promptly  bill  such  handler 
for  any  unpaid  amount  and  such  han¬ 
dler  shall,  within  15  days,  make  pay¬ 
ment  to  the  market  administrator  of  the 
amount  so  billed.  Whenever  verification 
discloses  that  payment  is  due  from  the 
market  administrator  to  any  handler, 
pursuant  to  §  1090.72,  the  market  ad¬ 
ministrator  shall,  within  15  days,  make 
such  payment  to  such  handler.  When¬ 
ever  verification  by  the  market  admin¬ 
istrator  of  the  payment  by  a  handler  to 
any  producer  or  cooperative  association 
for  milk  received  by  such  handler  dis¬ 
closes  payment  of  less  than  is  required 
by  §  1090.73,  the  handler  shall  pay  such 
balance  due  such  producer  or  coopera¬ 
tive  association  not  later  than  the  time 
of  making  payment  to  producers  or  co¬ 
operative  associations  next  following 
such  disclosure. 

Administrative  Assessment  and 
Marketing  Service  Deduction 

§  1090.85  Assessment  for  order  admin¬ 
istration. 

As  his  pro  rata  share  of  the  expense  of 
administration  of  the  order,  each  handler 
shall  pay  to  the  market  administrator 
on  or  before  the  15th  day  after  the  end 
of  the  month  4  cents  per  hundredweight 
or  such  lesser  amount  as  the  Secretary 
may  prescribe,  with  respect  to  skim  milk 
and  butterfat  contained  in : 

(a)  Producer  milk; 

(b)  Other  source  milk  allocated  to 
Class  I  pursuant  to  §  1090.44(a)  (7)  and 
(11)  and  the  corresponding  steps  of 
5  1090.44(b),  except  such  other  source 
milk  that  is  excluded  from  the  computa¬ 
tions  pursuant  to  §  1090.60  (d)  and  (f) ; 
and 

(c)  Route  disposition  in  the  marketing 
area  from  a  partially  regulated  distribut¬ 
ing  plant  that  exceeds  the  skim  milk 
and  butterfat  subtracted  pursuant  to 
§  1090.76(a)  (2). 

§  1090.86  Deduction  for  marketing  scrv- 

•  ices. 

(a)  Except  as  set  forth  in  paragraph 
(b)  of  this  section,  each  handler,  in  mak¬ 
ing  payments  to  producers  for  milk 
(other  than  milk  of  his  own  production) 
pursuant  to  §  1090.73,  shall  deduct  6 
cents  per  hundredweight,  or  such  amount 


not  exceeding  6  cents  per  hundredweight, 
as  may  be  prescribed  by  the  Secretary, 
and  shall  pay  such  deductions  to  the 
market  administrator  on  or  before  the 
15th  day  after  the  end  of  the  month. 
Such  money  shall  be  used  by  the  market 
administrator  to  provide  market  infor¬ 
mation  and  to  check  the  accuracy  of  the 
testing  and  weighing  of  their  milk  for 
producers  who  are  not  receiving  such 
service  from  a  cooperative  association. 

(b)  In  the  case  of  producers  who  are 
members  of  a  cooperative  association 
which  the  Secretary  has  determined  is 
actually  performing  the  services  set 
forth  in  paragraph  (a)  of  this  section, 
each  handler  shall  (in  lieu  of  the  deduc¬ 
tion  specified  in  paragraph  (a)  of  this 
section) ,  make  such  deductions  from  the 
payments  to  be  made  to  such  producers 
as  may  be  authorized  by  the  membership 
agreement  or  marketing  contract  be¬ 
tween  such  cooperative  association  and 
such  producers,  and  on  or  before  the  13th 
day  after  the  end  of  each  month,  pay 
such  deductions  to  the  cooperative  as¬ 
sociation  of  which  such  producers  are 
members,  furnishing  a  statement  show¬ 
ing  the  amount  of  any  such  deductions 
and  the  amount  of  milk  for  which  such 
deduction  was  computed  for  each 
producer. 

Base-Excess  Plan 
§  1090.90  Base  milk. 

“Base  milk”  means  milk  received  at 
pool  plants  from  a  producer  during  any 
of  the  months  of  March  through  July 
which  is  not  in  excess  of  such  producer’s 
daily  average  base  computed  pursuant 
to  §  1090.92,  multiplied  by  the  number 
of  days  in  such  month. 

§  1090.91  Excess  milk. 

“Excess  milk”  means  milk  received  at 
pool  plants  from  a  producer  during  any 
of  the  months  of  March  through  July 
which  is  in  excess  of  the  base  milk  of 
such  producer  for  such  month,  and  shall 
include  all  milk  received  during  such 
months  from  a  producer  for  whom  no 
daily  average  base  can  be  computed 
pursuant  to  §  1090.92. 

§  1090.92  Computation  of  daily  average 
base  for  each  producer. 

Subject  to  the  rules  set  forth  in  §  1090.- 
93,  the  daily  average  base  for  each  pro¬ 
ducer  shall  be  an  amount  calculated  by 
dividing  the  total  pounds  of  milk  received 
from  such  producer  at  all  pool  plants 
during  the  months  of  September  through 
January  immediately  preceding,  by  the 
number  of  days  from  the  first  day  of  de¬ 
livery  by  such  producer  during  such 
months  to  the  last  day  of  January,  in¬ 
clusive,  or  by  120,  whichever  is  more: 
Provided,  That  any  producer  who,  dur¬ 
ing  the  preceding  months  of  September 
through  January,  delivered  his  milk  to 
a  nonpool  plant  which  became  a  pool 
plant  after  the  beginning  of  such  period 
shall  be  assigned  a  base  in  the  same  man¬ 
ner  as  if  he  had  been  a  producer  during 
such  period,  calculated  from  his  deliv¬ 
eries  during  such  September-January 
period  to  such  plant. 
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§  1090.93  Base  rules. 

The  following  rules  shall  apply  in  con¬ 
nection  with  the  establishment  and  as¬ 
signment  of  bases : 

(a)  Subject  to  the  provisions  of  par¬ 
agraph  (b)  of  this  section,  the  market 
administrator  shall  assign  a  base  cal¬ 
culated  pursuant  to  §  1090.92  to  each 
person  for  whose  account  producer  milk 
was  delivered  to  pool  plants  during  the 
months  of  September  through  January; 

(b)  A  base  which  is  assigned  pursuant 
to  the  proviso  of  §  1090.92  shall  be  non- 
transferable.  An  entire  base  which  is 
otherwise  assigned  shall  be  transferred 
from  a  person  holding  such  base  to  any 
other  person  effective  as  of  the  end  of 
any  month  during  which  an  application 
for  such  transfer  is  received  by  the  mar¬ 
ket  administrator,  such  application  to  be 
on  forms  approved  by  the  market  admin¬ 
istrator  and  signed  by  the  baseholder,  or 
his  heirs,  and  by  the  person  to  whom 
such  base  is  to  transferred:  Provided, 
That  if  a  base  is  held  jointly,  the  entire 
base  shall  be  transferable  only  upon  the 
receipt  of  such  application  signed  by  all 
joint  holders  or  their  heirs,  and  by  the 
person  to  whom  such  base  is  to  be  trans¬ 
ferred;  and 

(c)  A  base  which  has  been  established 
by  two  or  more  persons  operating  a  dairy 
farm  as  a  partnership  may  be  divided 
between  the  partners  on  any  basis  agreed 
to  in  writing  by  the  partners  provided 
written  notification  of  the  agreed  divi¬ 
sion  of  base  signed  by  each  partner  is 
received  by  the  market  administrator 
prior  to  the  first  day  of  the  month  on 
which  such  division  is  to  be  effective. 

§  1090.94  Announcement  of  established 
bases. 

On  or  before  March  1  of  each  year,  the 
market  administrator  shall  notify  each 
producer,  and  the  handler  receiving  milk 
from  such  producer,  of  the  daily  average 
base  established  by  such  producer,  and 
shall  notify  a  cooperative  association  of 
which  such  producer  is  a  member  of  such 
daily  average  base  if  the  cooperative  as¬ 
sociation  so  requests. 
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General  Provisions 

§  1094.1  General  provisions.  • 

The  terms,  definitions,  and  provisions, 
in  Part  1000  of  this  chapter  are  hereby 
incorporated  by  reference  and  made  a 
part  of  this  order. 

Definitions 

§  1094.2  New  Orleans  marketing  area. 

New  Orleans  marketing  area,  herein¬ 
after  referred  to  as  the  marketing  area, 
means  all  territory,  including  incorpo¬ 
rated  municipalities,  within  Jefferson, 
Lafourche,  Orleans,  Plaquemines,  St. 
Bernard,  St.  Charles,  and  Terrebonne 
Parishes,  all  in  the  State  of  Louisiana. 

§  1094.3  Route  disposition. 

“Route  disposition”  means  any  deliv¬ 
ery  of  a  fluid  milk  product  classified  as 
Class  I  milk  from  a  milk  processing  plant 
to  wholesale  or  retail  outlets  (includ¬ 
ing  any  delivery  by  a  vendor  and  from  a 
plant  store  or  through  a  vending  ma¬ 
chine)  other  than  a  delivery  to  any  milk 
or  filled  milk  receiving  and/or  processing 
plant. 


§  1094.4  [Reserved] 

§  1094.5  Distributing  plant. 

Distributing  plant  means  any  plant  at 
which  fluid  milk  products,  eligible  for 
distribution  in  the  marketing  area  under 
a  Grade  A  label,  are  processed  and  pack¬ 
aged  and  from  which  there  is  route  dis¬ 
position  of  fluid  milk  products  in  the 
marketing  area. 

§  1094.6  Supply  plant. 

Supply  plant  means  any  plant  'at 
which  milk  eligible  for  distribution  in 
the  marketing  area  under  a  Grade  A 
label  is  received  from  dairy  farmers  and 
from  which  fluid  milk  products  are 
moved  to  a  distributing  plant. 

§  1094.7  Pool  plant. 

Except  as  provided  in  paragraph  (d) 
of  this  section,  “pool  plant”  means; 

(a)  A  distributing  plant  from  which 
during  the  month: 

(1)  Route  disposition  in  the  market¬ 
ing  area  of  fluid  milk  products,  except 
filled  milk,  is  at  least  the  lesser  of  a 
daily  average  of  1,500  pounds  or  20  per¬ 
cent  of  receipts  from  dairy  farmers,  han¬ 
dlers  described  in  §  1094.9(c),  and  sup¬ 
ply  plants;  and 

(2)  Total  route  disposition  of  fluid 
milk  products,  except  filled  milk,  is  50 
percent  or  more  of  receipts  from  dairy 
farmers,  handlers  described  in  §  1094.9 
(c) ,  and  supply  plants. 

(b)  A  supply  plant  from  which  not 
less  than  45  percent  of  the  Grade  A  milk 
received  from  dairy  fanners  at  such 
plant  during  the  month  is  shipped  to 
and  received  at  plants  qualifying  for 
the  month  pursuant  to  paragraph  (a)  of 
this  section.  Any  supply  plant  meeting 
such  shipping  standard  for  each  of  the 
months  of  August  through  November 
shall  continue  to  be  a  pool  plant  the  fol¬ 
lowing  months  of  December  through 
July  unless  the  operator  notifies  the 
market  administrator  in  writing  before 
the  first  day  of  any  such  month  of  his 
intent  to  withdraw  such  plant  as  a  plant 
qualified  under  this  paragraph,  in  which 
case  such  plant  thereafter  shall  be  a 
nonpool  plant  except  in  any  month  it 
meets  the  above  45  percent  shipping 
standard. 

(c)  For  the  purpose  of  meeting  the 
minimum  45  percent  shipping  standard 
of  paragraph  (b)  of  this  section  by  a 
supply  plant  operated  by  a  cooperative 
association,  all  member-dairy  farmer 
milk  delivered  directly  from  farms  pur¬ 
suant  to  5  1094.9(c),  to  distributing 
plant(s)  qualified  under  paragraph  (a) 
of  this  section  will  be  considered  to  have 
been  first  received  at  that  supply  plant 
of  the  cooperative  located  nearest  New 
Orleans,  La.,  and  then  shipped  therefrom 
to  such  distributing  plant(s).  The  coop¬ 
erative  association  may  withdraw  such 
supply  plant  from  qualification  under 
this  section : 

(1)  If  the  cooperative  notifies  the 
market  administrator  in  writing  prior  to 
or  during  the  month  of  its  intention  not 
to  qualify  the  plant  under  this  section 
during  that  month;  and 

(2)  The  milk  actually  shipped  during 
the  month  from  such  plant  to  plant (s) 
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qualified  under  paragraph  (a)  of  this 
section  is  less  than  45  percent  of  the 
Grade  A  milk  actually  received  from 
dairy  farmers  at  such  supply  plant  dur¬ 
ing  the  month. 

(d)  The  term  “pod  plant”  shall  not 
apply  to  the  following  plants: 

( 1 )  A  producer -handler  plant ; 

(2)  Any  distributing  plant  which 
would  be  subject  to  the  classification  and 
pricing  provisions  of  another  order  is¬ 
sued  pursuant  to  the  act  unless  there  is 
greater  route  disposition,  except  filled 
milk,  during  the  month  in  the  New  Or¬ 
leans  marketing  area  than  in  the  market¬ 
ing  area  defined  in  such  other  order;  and 

(3)  Any  supply  plant  which  would  be 
subject  to  the  classification  and  pricing 
provisions  of  another  order  issued  pur¬ 
suant  to  the  Act  unless  such  plant  quali¬ 
fied  as  a  pool  plant  pursuant  to  para¬ 
graph  (b)  of  this  section. 

§  1094.8  Nonpool  plant. 

“Nonpool  plant”  means  any  milk  or 
filled  milk  receiving,  manufacturing,  or 
processing  plant  other  than  a  pool  plant. 
The  following  categories  of  nonpool 
plants  are  further  defined  as  follows: 

(a)  “Other  order  plant”  means  a  plant 
that  is  fully  subject  to  the  pricing  and 
pooling  provisions  of  another  order  is¬ 
sued  pursuant  to  the  Act. 

(b)  “Producer-handler  plant”  means 
a  plant  operated  by  a  producer-handler 
as  defined  in  any  order  (including  this 
part)  issued  pursuant  to  the  Act. 

(c)  “Partially  regulated  distributing 
plant”  means  a  nonpool  plant  that  is 
neither  an  other  order  plant  nor  a  pro¬ 
ducer-handler  plant,  from  wThich  there 
is  route  disposition  in  consumer-type 
packages  or  dispenser  units  in  the  mar¬ 
keting  area  during  the  month. 

(d)  “Unregulated  supply  plant”  means 
a  nonpool  plant  from  which  fluid  milk 
products  are  moved  to  a  pool  plant  dur¬ 
ing  the  month,  but  which  is  neither  an 
other  order  plant  nor  a  producer-han¬ 
dler  plant. 

§  1094.9  Handler. 

“Handler”  means: 

(a)  Any  person  in  his  capacity  as  the 
operator  of  a  pool  plant(s) ; 

(b)  A  cooperative  association  with  re¬ 
spect  to  milk  of  producers  diverted  for 
the  account  of  such  association  in  ac¬ 
cordance  with  §  1094.13; 

(c)  Any  cooperative  association  with 
respect  to  the  milk  of  producers  which 
it  causes  to  be  delivered  directly  from 
the  farm  to  the  pool  plant  of  another 
person  in  a  tank  truck  owned  and  op¬ 
erated  by,  under  contract  to,  or  under 
the  control  of  such  association  (unless 
the  association  and  the  person  operating 
the  pool  plant  both  notify  the  market 
administrator,  in  writing,  prior  to  the 
time  of  delivery  that  the  pool  plant  op¬ 
erator  is  to  be  held  responsible  to  the 
pool  for  such  milk).  For  purposes  of 
pricing,  such  milk  shall  be  deemed  to 
have  been  received  by  the  association 
from  producers  at  the  location  of  the 
pool  plant  at  which  such  milk  is  phys¬ 
ically  received; 

(d)  Any  person  who  operates  a  par¬ 
tially  regulated  distributing  plant; 


(e)  A  producer -handler;  and 

(f )  Any  person  who  operates  an  other 
order  plant  described  in  §  1094.7(d), 

§  1094.10  Producer-handler. 

“Producer-handler”  means  a  dairy 
farmer  who  operates  a  distributing  plant 
at  which  no  fluid  milk  or  fluid  milk  prod¬ 
ucts  are  received  during  the  month  ex¬ 
cept  his  own  production  or  transfers  from 
a  pool  plant  (s)  and  which  has  no  receipts 
of  milk  products  other  than  fluid  milk 
products  disposed  of  as  Class  I  milk. 

§  1094.11  [Reserved] 

§  1094.12  Producer. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  “producer”  means  any 
person  who  produces  milk  in  compliance 
with  Grade  A  inspection  requirements  of 
a  duly  constituted  health  authority, 
which  is  received  at  a  pool  plant  or  by 
a  handler  described  in  §  1094.9(c)  or  is 
diverted  pursuant  to  §  1094.13(d). 

(b)  “Producer”  shall  not  include: 

(1)  A  producer-handler  as  defined  in 
any  order  (including  this  part)  issued 
pursuant  to  the  Act; 

(2)  Any  person  with  respect  to  milk 
produced  by  him  which  is  diverted  to  a 
pool  plant  from  an  other  order  plant  if 
the  other  order  designates  such  person 
as  a  producer  under  that  order  and  such 
milk  is  allocated  to  Class  H  or  Class  III 
utilization  pursuant  to  5  1094.44(a)(8) 
(iii)  and  the  corresponding  step  of 
§  1094.44(b) ;  and 

(3)  Any  person  with  respect  to  milk 
produced  by  him  which  is  diverted  from  a 
pool  plant  to  an  other  order  plant  if  the 
other  order  designates  such  person  as  a 
producer  under  that  order  with  respect  to 
such  milk. 

§  1094.13  Producer  milk. 

“Producer  milk”  means  the  skim  milk 
and  butterfat  contained  in  Grade  A  milk 
of  a  producer  which  is: 

(a)  Received  at  a  pool  plant  directly 
from  a  producer; 

(b)  Received  at  a  pool  plant  from  a 
handler  described  in  §  1094.9(c) ; 

(c)  Diverted  from  a  pool  plant  to  the 
pool  plant  of  another  handler.  Milk  so 
diverted  shall  be  deemed  to  have  been 
received  at  the  location  of  the  plant 
to  which  diverted;  and 

(d)  Diverted  by  the  operator  of  a  pool 
plant  or  a  cooperative  association  to  a 
nonpool  plant  that  is  not  a  producer- 
handler  plant,  subject  to  the  following 
conditions: 

(1)  During  December  through  July 
such  diversions  may  be  made  without 
limit; 

(2)  During  August  through  November 
such  diversions  shall  be  limited  to  the 
amounts  specified  in  paragraph  (d)  (2) 

(i),  (ii),  and  (iii)  of  this  section: 

(i)  A  cooperative  association  may  di¬ 
vert  the  milk  of  any  eligible  member- 
dairy  farmer  without  limit  during  the 
month  if  the  total  volume  of  milk  so 
diverted  does  not  exceed  35  percent  of 
the  cooperative’s  total  member  producer 
milk  during  that  month; 

(ii)  The  operator  of  a  pool  plant  may 
divert  from  such  plant  the  milk  of  any 
eligible  nonmember  dairy  farmer  with¬ 


out  limit  during  the  month  if  the  total 
volume  of  milk  so  diverted  does  not  ex¬ 
ceed  35  percent  of  his  nonmember  pro¬ 
ducer  milk  during  that  month;  and 

(iii)  If  the  35  percent  limitation  de¬ 
scribed  in  paragraph  (d)  (2)  (i)  and  (ii) 
of  this  section  is  exceeded,  the  diver¬ 
sion  of  any  eligible  dairy  farmer’s  milk 
shall  be  limited  to  15  days’  production 
during  any  such  month.  If  this  15 -day 
limitation  is  exceeded  for  any  such  dairy 
farmer,  he  shall  be  eligible  for  pooling 
only  with  respect  to  that  milk  physically 
received  at  pool  plants  during  the  month; 
and 

(3)  Diverted  milk  shall  be  deemed 
to  have  been  received  at  the  location  of 
the  plant  to  which  diverted. 

§1094.14  Other  source  milk. 

“Other  source  milk”  means  all  skim 
milk  and  butterfat  contained  in  or  rep¬ 
resented  by: 

(a)  Receipts  of  fluid  milk  products 
and  bulk  products  specified  in  §  1094.40 
(b)  (1)  from  any  source  other  than  pro¬ 
ducers,  handlers  described  in  5  1094.9(c), 
pool  plants,  or  inventory  at  the  beginning 
of  the  month; 

(b)  Receipts  in  packaged  form  from 
other  plants  of  products  specified  in 
5  1094.40(b)(1); 

(c)  Products  (other  than  fluid  milk 
products,  products  specified  in  §  1094.40 
(b)(1),  and  products  produced  at  the 
plant  during  the  some  month)  from  any 
source  which  are  reprocessed,  converted 
into,  or  combined  with  another  product 
in  the  plant  during  the  month;  and 

(d)  Receipts  of  any  milk  product 
(other  than  a  fluid  milk  product  or  a 
product  specified  in  5  1094.40(b)  (1) )  for 
which  the  handler  fails  to  establish  a 
disposition. 

§  1094.15  Fluid  milk  product. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  “fluid  milk  product” 
means  any  of  the  following  products  in 
fluid  or  frozen  form: 

(1)  Milk,  skim  milk,  lowfat  milk,  milk 
drinks,  buttermilk,  filled  milk,  and  milk¬ 
shake  and  ice  milk  mixes  containing  less 
than  20  percent  total  solids,  including 
any  such  products  that  are  flavored,  cul¬ 
tured,  modified  with  added  nonfat  milk 
solids,  concentrated  (if  in  a  consumer- 
type  package) ,  or  reconstituted;  and 

(2)  Any  milk  product  not  specified  in 

paragraph  (a)(1)  of  this  section  or  in 
§  1094.40  (b)  or  (c)  (l)(i)  through 

(iv)  if  it  contains  by  weight  at  least  80 
percent  water  and  6.5  percent  nonfat 
milk  solids  and  less  than  9  percent  but¬ 
terfat  and  20  percent  total  solids. 

(b)  The  term  “fluid  milk  product” 
shall  not  include: 

(1)  Evaporated  or  condensed  milk 
(plain  or  sweetened) ,  evaporated  or  con¬ 
densed  skim  milk  (plain  or  sweetened) , 
formulas  especially  prepared  for  infant 
feeding  or  dietary  use  that  are  packaged 
in  hermetically  sealed  glass  or  all-metal 
containers,  any  product  that  contains  by 
weight  less  than  6.5-percent  nonfat  milk 
solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
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quantity  of  skim  milk  in  an  equal  volume 
of  an  unmodified  product  of  the  same 
nature  and  butterfat  content. 

§  1094.16  Fluid  cream  product. 

“Fluid  cream  product”  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  sour  cream,  or  a  mixture  (in¬ 
cluding  a  cultured  mixture)  of  cream 
and  milk  or  skim  milk  containing  9  per¬ 
cent  or  more  butterfat,  with  or  without 
the  addition  of  other  ingredients. 

§  1094.17  Filled  milk. 

“Filled  milk”  means  any  combination 
of  nonmilk  fat  (or  oil)  with  skim  milk 
(whether  fresh,  cultured,  reconstituted, 
or  modified  by  the  addition  of  nonfat 
milk  solids) ,  with  or  without  milkfat,  so 
that  the  product  (including  stabilizers, 
emulsifiers,  or  flavoring)  resembles  milk 
or  any  other  fluid  milk  product,  and  con¬ 
tains  less  than  6  percent  nonmilk  fat 
(or  oil). 

§  1094.18  Cooperative  association. 

Cooperative  association  means  any  co¬ 
operative  association  of  producers  which 
the  Secretary  determines: 

(a)  To  be  qualified  under  the  provi¬ 
sions  of  the  Act  of  Congress  of  February 
18,  1932,  as  amended,  known  as  the 
“Capper- Volstead  Act”;  and 

(b)  To  have  and  to  be  exercising  full 
authority  in  the  sale  of  milk  of  its 
members. 

Handler  Reports 

§  1094.30  Reports  of  receipts  and  utili¬ 
zation. 

On  or  before  the  5th  day  after  the  end 
of  each  month,  each  handler  shall  re¬ 
port  for  such  month  to  the  market  ad¬ 
ministrator,  in  the  detail  and  on  the 
forms  prescribed  by  the  market  adminis¬ 
trator,  as  follows: 

(a)  Each  handler,  with  respect  to 
each  of  his  pool  plants,  shall  report  the 
quantities  of  skim  milk  and  butterfat 
contained  in  or  represented  by: 

(1)  Receipts  of  producer  milk,  includ¬ 
ing  producer  milk  diverted  by  the  han¬ 
dler  from  the  pool  plant  to  other  plants; 

(2)  Receipts  of  milk  from  handlers  de¬ 
scribed  in  §  1094.9(c) ; 

( 3 )  Receipts  of  fluid  milk  products  and 
bulk  fluid  cream  products  from  other 
pool  plants; 

(4)  Receipts  of  other  source  milk; 

(5)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  products  specified  in  §  1094.40(b) 

( 1 ) ;  and 

(6)  The  utilization  or  disposition  of 
all  milk,  filled  milk,  and  milk  products 
required  to  be  reported  pursuant  to  this 
paragraph. 

(b)  Each  handler  operating  a  par¬ 
tially  regulated  distributing  plant  shall 
report  with  respect  to  such  plant  in  the 
same  manner  as  prescribed  for  reports 
required  by  paragraph  (a)  of  this  sec¬ 
tion.  Receipts  of  milk  that  would  have 
been  producer  milk  if  the  plant  had  been 
fully  regulated  shall  be  reported  in  lieu 
of  producer  milk.  Such  report  shall  show 
also  the  quantity  of  any  reconstituted 
skim  milk  in  route  disposition  in  the 
marketing  area. 


(c)  Each  handler  described  in  §  1094.9 
(b)  and  (c)  shall  report: 

(1)  The  quantities  of  all  skim  milk 
and  butterfat  contained  in  receipts  of 
milk  from  producers ;  and 

(2)  The  utilization  or  disposition  of 
all  such  receipts. 

(d)  Each  handler  not  specified  in  par¬ 
agraphs  (a)  through  (c)  of  this  section 
shall  report  with  respect  to  his  receipts 
and  utilization  of  mflk,  filled  milk,  and 
milk  products  in  such  manner  as  the 
market  administrator  may  prescribe. 

§  1094.31  Payroll  reports. 

(a)  On  or  before  the  20th  day  after 
the  end  of  each  month,  each  handler  de¬ 
scribed  in  §  1094.9  (a),  (b),  and  (c), 
shall  report  to  the  market  administrator 
his  producer  payroll  for  such  month,  in 
the  detail  prescribed  by  the  market  ad¬ 
ministrator,  showing  for  each  producer: 

(1)  His  name  and  address ; 

(2)  The  total  pounds  of  milk  received 
from  such  producer; 

(3)  The  average  butterfat  content  of 
such  milk;  and 

(4)  The  price  per  hundredweight,  the 
gross  amount  due,  the  amount  and  na¬ 
ture  of  any  deductions,  and  the  net 
amount  paid. 

(b)  Each  handler  operating  a  partially 
regulated  distributing  plant  who  elects 
to  make  payment  pursuant  to  §  1094.76 
(b)  shall  report  for  each  dairy  farmer 
who  would  have  been  a  producer  if  the 
plant  had  been  fully  regulated  in  the 
same  manner  as  prescribed  for  reports 
required  by  paragraph  (a)  of  this 
section. 

§  1094.32  Ollier  reports. 

(a)  Each  handler  who  operates  an 
other  order  plant  with  route  disposition 
in  the  marketing  area  shall  report  such 
disposition  to  the  market  administrator 
on  or  before  the  seventh  day  after  the 
end  of  each  month. 

(b)  In  addition  to  the  reports  required 
pursuant  to  paragraph  (a)  of  this  sec¬ 
tion  and  §§  1094.30  and  1094.31,  each 
handler  shall  report  such  other  informa¬ 
tion  as  the  market  administrator  deems 
necessary  to  verify  or  establish  such 
handler’s  obligation  under  the  order. 

Classification  of  Milk 

§  1094.40  Classes  of  utilization. 

Except  as  provided  in  §  1094.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to  §  1094. 
30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise  pro¬ 
vided  in  paragraphs  (b)  and  (c)  of  this 
section;  and 

(2)  Not  specifically  accounted  for  as 
Class  II  or  Class  IH  milk. 

(b)  Class  II  milk.  Class  n  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product,  eggnog,  yogurt,  and  any 
product  containing  6  percent  or  more 
nonmilk  fat  (or  oil)  that  resembles  a 
fluid  cream  product,  eggnog,  or  yogurt. 


except  as  otherwise  provided  in  para¬ 
graph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  to 
any  commercial  food  processing  estab¬ 
lishment  (other  than  a  milk  or  filled  milk 
plant)  at  which  food  products  (other 
than  milk  products  and  filled  milk)  are 
processed  and  from  which  there  is  no  dis¬ 
position  of  fluid  milk  products  or  fluid 
cream  products  other  than  those  received 
in  consumer-type  packages;  and 

( 4 )  Used  to  produce : 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  and  Cre¬ 
ole  cheese; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases)  containing  20  percent  or  more 
total  solids,  frozen  desserts,  and  frozen 
dessert  mixes ; 

(iii)  Any  concentrated  milk  product  in 
bulk,  fluid  form; 

(iv)  Plastic  cream,  frozen  cream,  and 
anhydrous  milkfat; 

(v)  Custards,  puddings,  and  pancake 
mixes;  and 

(vi)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed  glass  or 
all-metal  containers. 

(c)  Class  III  milk.  Class  HI  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(1)  Cheese  (other  than  cottage  cheese, 
lowfat  cottage  cheese,  dry  curd  cottage 
cheese,  and  Creole  cheese) ; 

(ii)  Butter; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a  con¬ 
sumer-type  package;  and 

(v)  Any  product  not  otherwise  speci¬ 
fied  in  this  section ; 

(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulk  or 
packaged  form  and  products  specified  in 
paragraph  (b)  (1)  of  this  section  in  bulk 
form; 

(3)  In  fluid  milk  products  and  prod¬ 
ucts  specified  in  paragraph  (b)(1)  of 
this  section  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products  and  prod¬ 
ucts  specified  in  paragraph  (b)(1)  of 
this  section  that  are  dumped  by  a  han¬ 
dler  if  the  market  administrator  is  noti¬ 
fied  of  such  dumping  in  advance  and  is 
given  the  opportunity  to  verify  such 
disposition ; 

(5)  In  skim  milk  in  any  modified  fluid 
milk  product  that  is  in  excess  of  the 
quantity  of  skim  milk  in  such  product 
that  was  included  within  the  fluid  milk 
product  definition  pursuant  to  §  1094.15; 
and 

(6)  In  shrinkage  assigned  pursuant  to 
§  1094.41(a)  to  the  receipts  specified  in 
§  1094.41(a)(2)  and  in  shrinkage  speci¬ 
fied  in  §  1094.41  (b)  and  (c). 

§  1094.41  Shrinkage. 

For  purposes  of  classifying  all  skim 
milk  and  butterfat  to  be  reported  by  a 
handler  pursuant  to  §  1094.30,  the  mar- 
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ket  administrator  shall  determine  the 
following: 

(a)  The  pro  rata  assignment  of 
shrinkage  of  skim  milk  and  butterfat, 
respectively,  at  each  pool  plant  to  the 
respective  quantities  of  skim  milk  and 
butterfat: 

(1)  In  the  receipts  specified  in  para¬ 
graph  (b)  (1)  through  (6)  of  this  sec¬ 
tion  on  which  shrinkage  is  allowed  pur¬ 
suant  to  such  paragraph;  and 

(2)  In  other  source  milk  not  specified 
in  paragraph  (b)  (1)  through  (6)  of 
this  section  which  was  received  in  the 
form  of  a  bulk  fluid  milk  product; 

(b)  The  shrinkage  of  skim  milk  and 
butterfat,  respectively,  assigned  pursuant 
to  paragraph  (a)  of  this  section  to  the 
receipts  specified  in  paragraph  (a)  (1)  of 
this  section  that  is  not  in  excess  of : 

(1)  Two  percent  of  the  skim  milk  and 
butterfat,  respectively,  in  producer  milk 
(excluding  milk  diverted  by  the  plant 
operator  to  another  plant) ; 

(2)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  milk  re¬ 
ceived  from  a  handler  described  in 
§  1094.9(c)  and  in  milk  diverted  to  such 
plant  from  another  pool  plant,  except 
that,  in  either  case,  if  the  operator  of 
the  plant  to  which  the  milk  is  delivered 
purchases  such  milk  on  the  basis  of 
weights  determined  from  its  measure¬ 
ment  at  the  farm  and  butterfat  tests  de¬ 
termined  from  farm  bulk  tank  samples, 
the  applicable  percentage  under  this  sub- 
paragraph  shall  be  2  percent; 

(3)  Plus  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  producer 
milk  diverted  from  such  plant  by  the 
plant  operator  to  another  plant,  except 
that  if  the  operator  of  the  plant  to  which 
the  milk  is  delivered  purchases  such 
milk  on  the  basis  of  weights  determined 
from  its  measurement  at  the  farm  and 
butterfat  tests  determined  from  farm 
bulk  tank  samples,  the  applicable  per¬ 
centage  under  this  subparagraph  shall  be 
zero; 

(4)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  pool  plants; 

(5)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  order  plants,  excluding  the  quan¬ 
tity  for  which  Class  II  or  Class  III  clas¬ 
sification  is  requested  by  the  operators  of 
both  plants; 

(6)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  from  unregulated 
supply  plants,  excluding  the  quantity  for 
which  Class  n  or  Class  III  classification 
is  requested  by  the  handler;  and 

(7)  Less  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  milk 
transferred  to  other  plants  that  is  not 
in  excess  of  the  respective  amounts  of 
skim  milk  and  butterfat  to  which  per¬ 
centages  are  applied  in  paragraph  (b) 

(1) ,  (2) ,  (4) ,  (5) ,  and  (6)  of  this  section; 
and 

(c)  The  quantity  of  skim  milk  and 
butterfat,  respectively,  in  shrinkage  of 
milk  from  producers  for  which  a  coopera¬ 
tive  association  is  the  handler  pursuant 


to  S  1094.9  (b)  or  (c),  but  not  in  excess 
of  0.5  percent  of  the  skim  milk  and  but¬ 
terfat,  respectively,  in  such  milk.  If  the 
operator  of  the  plant  to  which  the  milk 
is  delivered  purchases  such  milk  on  the 
basis  of  weights  determined  from  Its 
measurement  at  the  farm  and  butterfat 
tests  determined  from  farm  bulk  tank 
samples,  the  applicable  percentage  under 
this  paragraph  for  the  cooperative  asso¬ 
ciation  shall  be  zero. 

§  1094.42  Classification  of  transfers  and 
diversions. 

(a)  Transfers  and  diversions  to  pool 
plants.  Skim  milk  or  butterfat  trans¬ 
ferred  or  diverted  in  the  form  of  a  fluid 
milk  product  or  a  bulk  fluid  cream  prod¬ 
uct  from  a  pool  plant  to  another  pool 
plant  or  by  a  handler  described  in 
§  1094.9(c)  to  another  handler’s  pool 
plant  shall  be  classified  as  Class  I  milk 
unless  both  handlers  request  the  same 
classification  in  another  class.  In  either 
case,  the  classification  of  such  transfers 
or  diversions  shall  be  subject  to  the  fol¬ 
lowing  conditions : 

(1)  The  skim  milk  or  butterfat  classi¬ 
fied  in  each  class  shall  be  limited  to  the 
amount  of  skim  milk  and  butterfat,  re¬ 
spectively,  remaining  in  such  class  at  the 
transferee-plant  or  divertee-plant  after 
the  computations  pursuant  to  §  1094.44 
(a)  (12)  and  the  corresponding  step  of 
§  1094.44(b); 

(2)  If  the  transferor-plant  or  divertor- 
plant  received  during  the  month  other 
source  milk  to  be  allocated  pursu¬ 
ant  to  §  1094.44(a)  (7)  or  the  correspond¬ 
ing  step  of  §  1094.44(b),  the  skim  milk 
or  butterfat  so  transferred  or  diverted 
shall  be  classified  so  as  to  allocate  the 
least  possible  Class  I  utilization  to  such 
other  source  milk; 

(3)  If  the  transferor-handler  or  di¬ 
vertor-handler  received  during  the 
month  other  source  milk  to  be  allocated 
pursuant  to  §  1094.44(a)  (11)  or  (12)  or 
the  corresponding  steps  of  §  1094.44(b), 
the  skim  milk  or  butterfat  so  transferred 
or  diverted,  up  to  the  total  of  the  skim 
milk  and  butterfat,  respectively,  in  such 
receipts  of  other  source  milk,  shall  not 
be  classified  as  Class  I  milk  to  a  greater 
extent  than  would  be  the  case  if  the  other 
source  milk  had  been  received  at  the 
transferee-plant  or  divertee-plant;  and 

(4)  Unless  a  different  utilization  is 
claimed  by  both  handlers,  skim  milk  or 
butterfat  transferred  to  the  pool  plant 
of  another  handler  by  a  cooperative  as¬ 
sociation  in  its  capacity  as  the  operator 
of  a  pool  plant  or  as  a  handler  described 
in  §  1094.9(c)  shall  be  classified  pro  rata 
to  the  respective  quantities  of  skim  milk 
and  butterfat  remaining  in  each  class  at 
the  pool  plant  of  the  transferee-handler 
after  the  computations  pursuant  to 
§  1094.44(a)  (13)  (i)  and  the  correspond¬ 
ing  step  of  §  1094.44(b). 

(b)  Transfers  and  diversions  to  other 
order  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
product  from  a  pool  plant  to  an  other 
order  plant  shall  be  classified  in  the  fol¬ 
lowing  manner.  Such  classification  shall 
apply  only  to  the  skim  milk  or  butterfat 
that  is  in  excess  of  any  receipts  at  the 


pool  plant  from  the  other  order  plant  of 
skim  milk  and  butterfat,  respectively,  in 
fluid  milk  products  and  bulk  fluid  cream 
products,  respectively,  that  are  in  the 
same  category  as  described  in  paragraph 
(b)(1),  (2),  or  (3)  of  this  section: 

(1)  If  transferred  as  packaged  fluid 
milk  products,  classification  shall  be  in 
the  classes  to  which  allocated  as  a  fluid 
milk  product  under  the  other  order; 

(2)  If  transferred  in  bulk  form,  clas¬ 
sification  shall  be  in  the  classes  to  which 
allocated  under  the  other  order  (includ¬ 
ing  allocation  under  the  conditions  set 
forth  in  paragraph  (b)  (3)  of  this  sec¬ 
tion)  ; 

(3)  If  the  operators  of  both  plants  so 
request  in  their  reports  of  receipts  and 
utilization  filed  ‘with  their  respective 
market  administrators,  transfers  or  di¬ 
versions  in  bulk  form  shall  be  classified 
as  Class  II  or  Class  III  milk  to  the  extent 
of  such  utilization  available  for  such 
classification  pursuant  to  the  allocation 
provisions  of  the  other  order: 

(4)  If  information  concerning  the 
classes  to  which  such  transfers  or  diver¬ 
sions  were  allocated  under  the  other 
order  is  not  available  to  the  market  ad¬ 
ministrator  for  the  purpose  of  establish¬ 
ing  classification  under  this  paragraph, 
classification  shall  be  as  Class  I,  subject 
to  adjustment  when  such  information  is 
available; 

(5)  For  purposes  of  this  paragraph,  if 
the  other  order  provides  for  a  different 
number  of  classes  of  utilization  than  is 
provided  for  under  this  part,  skim  milk 
or  butterfat  allocated  to  a  class  consist¬ 
ing  primarily  of  fluid  milk  products  shall 
be  classified  as  Class  I  milk,  and  skim 
milk  or  butterfat  allocated  to  the  other 
classes  shall  be  classified  as  Class  III 
milk;  and 

(6)  If  the  form  in  which  any  fluid  milk 
product  that  is  transferred  to  an  other 
order  plant  is  not  defined  as  a  fluid  milk 
product  under  such  other  order,  classifi¬ 
cation  under  this  paragraph  shall  be 
in  accordance  with  the  provisions  of 
§  1094.40. 

(c)  Transfers  to  producer-handlers. 
Skim  milk  or  butterfat  transferred  in 
the  following  forms  from  a  pool  plant 
to  a  producer-handler  under  this  or  any 
other  Federal  order  shall  be  classified: 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  fluid  milk  product;  and 

(2)  In  accordance  with  the  utilization 
assigned  to  it  by  the  market  administra¬ 
tor,  if  transferred  in  the  form  of  a  bulk 
fluid  cream  product.  For  this  purpose, 
the  producer-handler’s  utilization  of 
skim  milk  and  butterfat  in  each  class, 
in  series  beginning  with  Class  III,  shall 
be  assigned  to  the  extent  possible  to  his 
receipts  of  skim  milk  and  butterfat,  re¬ 
spectively,  in  bulk  fluid  cream  products, 
pro  rata  to  each  source. 

(d)  Transfers  and  diversions  to  other 
nonpool  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  following 
forms  from  a  pool  plant  to  a  nonpool 
plant  that  is  not  an  other  order  plant 
or  a  producer- handler  plant  shall  be 
classified : 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  packaged  fluid  milk  prod¬ 
uct;  and 
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(2)  As  Class  I  milk,  if  transferred  or 
diverted  in  the  form  of  a  bulk  fluid  milk 
product  or  a  bulk  fluid  cream  product, 
unless  the  following  conditions  apply: 

(i)  If  the  conditions  described  in 
paragraph  (d)  (2)  (1)  (a)  and  (b)  of  this 
section  are  met,  transfers  or  diversions 
in  bulk  form  shall  be  classified  on'  the 
basis  of  the  assignment  of  the  nonpool 
plant’s  utilization  to  its  receipts  as  set 
forth  in  paragraph  (d)  (2)  (ii)  through 
(ix)  of  this  section: 

(a)  The  transferor-handler  or  divertor- 
handler  claims  such  classification  in  his 
report  of  receipts  and  utilization  filed 
pursuant  to  §  1094.30  for  the  month 
within  which  such  transaction  occurred; 
and 

(b)  The  nonpool  plant  operator  main¬ 
tains  books  and  records  showing  the 
utilization  of  all  skim  milk  and  butter- 
fat  received  at  such  plant  which  are 
made  available  for  verification  purposes 
if  requested  by  the  market  administrator; 

(ii)  Route  disposition  in  the  marketing 
area  of  each  Federal  milk  order  from  the 
nonpool  plant  and  transfers  of  packaged 
fluid  milk  products  from  such  nonpool 
plant  to  plants  fully  regulated  there¬ 
under  shall  be  assigned  to  the  extent 
possible  in  the  following  sequence: 

(a)  Pro  rata  to  receipts  of  packaged 
fluid  milk  products  at  such  nonpool  plant 
from  pool  plants; 

(b)  Pro  rata  to  any  remaining  un¬ 
assigned  receipts  of  packaged  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(c)  Pro  rata  to  receipts  of  bulk  fluid 
milk  products  at  such  nonpool  plant  from 
pool  plants;  and 

(d)  Pro  rata  to  any  remaining  un¬ 
assigned  receipts  of  bulk  fluid  milk  prod¬ 
ucts  at  such  nonpool  plant  from  other 
order  plants; 

(iii)  Any  remaining  Class  I  disposition 
of  packaged  fluid  milk  products  from  the 
nonpool  plant  shall  be  assigned  to  the 
extent  possible  pro  rata  to  any  remain¬ 
ing  unassigned  receipts  of  packaged  fluid 
milk  products  at  such  nonpool  plant  from 
pool  plants  and  other  order  plants; 

(iv)  Except  as  provided  in  paragraph 
(d)(2)  (ix)  of  this  section,  transfers  of 
bulk  fluid  milk  products  from  the  non¬ 
pool  plant  to  a  plant  fully  regulated  un¬ 
der  any  Federal  milk  order,  to  the  extent 
that  such  transfers  to  the  regulated  plant 
exceed  receipts  of  fluid  milk  products 
from  such  plant  and  are  allocated  to 
Class  I  at  the  transferee-plant,  shall  be 
assigned  to  the  extent  possible  in  the 
following  sequence: 

(a)  Pro  rata  to  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
pool  plants;  and 

(b)  Pro  rata  to  any  remaining  un¬ 
assigned  receipts  of  fluid  milk  products 
at  such  nonpool  plant  from  other  order 
plants; 

(v)  Any  remaining  una&igned  Class  I 
disposition  from  the  nonpool  plant  shall 
be  assigned  to  the  extent  possible  in  the 
following  sequence: 

(a)  To  such  nonpool  plant’s  receipts 
from  dairy  farmers  who  the  market  ad¬ 
ministrator  determines  constitute  regu¬ 
lar  sources  of  Grade  A  milk  for  such  non¬ 
pool  plant;  and 


(b)  To  such  nonpool  plant’s  receipts 
of  Grade  A  milk  from  plants  not  fully 
regulated  under  any  Federal  milk  order 
which  the  market  administrator  deter¬ 
mines  constitute  regular  sources  of 
Grade  A  milk  for  such  nonpool  plant; 

(vi)  Any  remaining  unassigned  re¬ 
ceipts  of  bulk  fluid  milk  products  at  the 
nonpool  plant  from  pool  plants  and  other 
order  plants  shall  be  assigned,  pro  rata 
among  such  plants,  to  the  extent  possible 
first  to  any  remaining  Class  I  utiliza¬ 
tion,  then  to  Class  III  utilization,  and 
then  to  Class  II  utilization  at  such  non¬ 
pool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any  remain¬ 
ing  Class  III  utilization,  then  to  any  re¬ 
maining  Class  II  utilization,  and  then  to 
Class  I  utilization  at  such  non  pool  plant; 

(viii)  In  determining  the  nonpool 
plant’s  utilization  for  purposes  of  this 
subparagraph,  any  fluid  milk  products 
and  bulk  fluid  cream  products  trans¬ 
ferred  from  such  nonpool  plant  to  a  plant 
not  fully  regulated  under  any  Federal 
milk  order  shall  be  classified  on  the  basis 
of  the  second  plant’s  utilization  using 
the  same  assignment  priorities  at  the 
second  plant  that  are  set  forth  in  this 
subparagraph:  and 

(ix)  Transfers  of  bulk  fluid  milk  prod¬ 
ucts  from  a  nonpool  plant  to  a  pool  plant 
that  are  not  in  excess  of  bulk  receipts 
during  the  month  at  such  nonpool  plant 
from  pool  plants  shall  be  classified  pur¬ 
suant  to  paragraph  (a)  of  this  section 
as  if  moved  directly  from  the  first  pool 
plant  to  the  second  pool  plant  with  Class 
II  or  Class  III  utilization  indicated.  If 
the  classification  limitations  provided  in 
paragraph  (a)  of  this  section  result  in 
any  skim  milk  or  butterfat  classified  as 
Class  I  from  pool  plants  of  two  or -more 
handlers,  such  classification  shall  be 
shared  pro  rata  between  such  handlers 
unless  at  or  before  the  time  of  reporting, 
signed  statements  by  operators  of  such 
plants  indicate  agreement  on  a  different 
sharing  of  such  Class  I  classification. 

§  1094.43  General  classification  rules. 

In  determining  the  classification  of 
producer  milk  pursuant  to  §  1094.44,  the 
following  rules  shall  apply: 

(a)  Each  month  the  market  adminis¬ 
trator  shall  correct  for  mathematical 
and  other  obvious  errors  all  reports  filed 
pursuant  to  §  1094.30  and  shall  compute 
separately  for  each  pool  plant  and  for 
each  cooperative  association  with  respect 
to  milk  for  which  it  is  the  handler  pur¬ 
suant  to  §  1094.9  (b)  or  (c)  the  pounds 
of  skim  milk  and  butterfat,  respectively, 
in  each  class  in  accordance  with 
§§  1094.40,  1094.41,  and  1094.42; 

(b)  If  any  of  the  water  contained  in 
the  milk  from  which  a  product  is  made 
is  removed  before  the  product  is  utilized 
or  disposed  of  by  a  handler,  the  pounds 
of  skim  milk  in  such  product  that  are  to 
be  considered  under  this  part  as  used  or 
disposed  of  by  the  handler  shall  be  an 
amount  equivalent  to  the  nonfat  milk 
solids  contained  in  such  product  plus  all 


of  the  water  originally  associated  with 
such  solids;  and 

(c)  The  classification  of  producer  milk 
for  which  a  cooperative  association  is 
the  handler  pursuant  to  §  1094.9  (b)  or 

(c)  shall  be  determined  separately  from 
the  operations  of  any  pool  plant  op¬ 
erated  by  such  cooperative  association. 

§  1094.44  Classification  of  producer 

milk. 

For  each  month  the  market  admin¬ 
istrator  shall  determine  the  classification 
of  producer  milk  of  each  handler  de¬ 
scribed  in  §  1094.9(a)  for  each  of  his  pool 
plants  separately  and  of  each  handler 
described  in  §  1094.9  (b)  and  (c)  by  al¬ 
locating  the  handler’s  receipts  of  skim 
milk  and  butterfat  to  his  utilization  as 
follows: 

(а)  Skim  milk  shall  be  allocated  in 
the  following  manner: 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  III  the  pounds  of 
skim  milk  in  shrinkage  specified  in 
§  1094.41(b) ; 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in  receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to  such 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment  obliga¬ 
tion  under  any  order; 

(3)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  fluid  milk  products  re¬ 
ceived  in  packaged  form  from  an  other 
order  plant,  except  that  to  be  subtracted 
pursuant  to  paragraph  (a)  (7)  (vi)  of  this 
section,  as  follows: 

(i)  From  Class  III  milk,  the  lesser  of 
the  pounds  remaining  or  2  percent  of 
such  receipts;  and 

(ii)  From  Class  I  milk,  the  remainder 
of  such  receipts; 

(4)  Subtract  from  the  pounds  of  skim 
milk  in  Class  II  the  pounds  of  skim  milk 
in  products  specified  in  §  1094.40(b)(1) 
that  were  received  in  packaged  form 
from  other  plants,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  II; 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products  specified 
in  §  1094.40(b)  (1)  that  were  in  inventory 
at  the  beginning  of  the  month  in  pack¬ 
aged  form,  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
n.  This  subparagraph  shall  apply  only  if 
the  pool  plant  was  subject  to  the  provi¬ 
sions  of  this  subparagraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(б)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  other  source  milk 
(except  that  received  in  the  form  of  a 
fluid  milk  product  or  a  fluid  cream  prod¬ 
uct)  that  is  used  to  produce,  or  added  to, 
any  product  specified  in  §  1094.40(b) ,  but 
not  in  excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II; 
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(7)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk  re¬ 
maining  in  each  class,  in  series  beginning 
with  Class  m,  the  pounds  of  skim  milk 
in  each  of  the  following : 

(i)  Other  source  milk  (except  that  re¬ 
ceived  in  the  form  of  a  fluid  milk  prod¬ 
uct)  and,  if  paragraph  (a)  (5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1094.40(b)  (1)  that  was  not 
subtracted  pursuant  to  paragraph  (a) 
(4),  (5),  and  (6)  of  this  section; 

(ii)  Receipts  of  fluid  milk  products 
(except  filled  milk)  for  which  Grade  A 
certification  is  not  established; 

(iii)  Receipts  of  fluid  milk  products 
from  unidentified  sources; 

<iv)  Receipts  of  fluid  milk  products 
from  a  producer-handler  as  defined  un¬ 
der  this  or  any  other  Federal  milk  order ; 

(v)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  unregulated 
supply  plant  that  were  not  subtracted 
pursuant  to  paragraph  (a)  (2)  of  this 
section;  and 

(vi)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  other  order 
plant  that  is  regulated  under  any  Fed¬ 
eral  milk  order  providing  for  individual- 
handler  pooling,  to  the  extent  that  re¬ 
constituted  skim  milk  is  allocated  to 
Class  I  at  the  transferor-plant; 

(8)  Subtract  in  the  order  specified  be¬ 
low  from  the  pounds  of  skim  milk  re¬ 
maining  in  Class  II  and  Class  in,  in 
sequence  beginning  with  Class  III: 

(i)  The  pounds  of  skim  milk  in  re¬ 
ceipts  of  fluid  milk  products  from  an  un¬ 
regulated  supply  plant  that  were  not  sub¬ 
tracted  pursuant  to  paragraphs  (a)(2) 
and  (7)  (v)  of  this  section  for  which  the 
handler  requests  a  classification  other 
than  Class  I,  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
H  and  Class  in  combined; 

(ii)  The  pounds  of  skim  milk  in  re¬ 
ceipts  of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraph  (a) 
(2),  (7)(v),  and  (8)  (i)  of  this  section 
which  are  in  excess  of  the  pounds  of 
skim  milk  determined  pursuant  to  para¬ 
graph  (a)  (8)  (ii)  (a)  through  (c)  of  this 
section.  Should  the  pounds  of  skim  milk 
to  be  subtracted  from  Class  II  and  Class 
III  combined  exceed  the  pounds  of  skim 
milk  remaining  in  such  classes,  the 
pounds  of  skim  milk  in  Class  U  and 
Class  m  shall  be  increased  (increasing 
Class  ni  first  to  the  extent  permitted 
by  the  handler’s  total  Class  III  utilization 
at  his  other  pool  plants)  by  an  amount 
equal  to  such  quantity  to  be  subtracted 
and  the  pounds  of  skim  milk  in  Class  I 
shall  be  decreased  by  a  like  amount.  In 
such  case,  the  pounds  of  skim  milk  re¬ 
maining  in  each  class  at  this  allocation 
step  at  other  pool  plants  of  the  handler 
shall  be  adjusted  to  the  extent  possible 
in  the  reverse  direction  by  a  like  amount. 
Such  adjustment  shall  be  made  at  the 
other  plants  in  sequence  beginning  with 
the  plant  having  the  least  minus  location 
adjustment: 

(a)  Multiply  by  1.25  the  sum  of  the 
pounds  of  skim  milk  remaining  in  Class 


I  at  this  allocation  step  at  all  pool  plants 
of  the  handler; 

(b)  Subtract  from  the  above  result  the 
sum  of  the  pounds  of  skim  milk  in  re¬ 
ceipts  at  all  pool  plants  of  the  handler 
of  producer  milk,  milk  from  a  handler 
described  in  §  1094.9(c),  fluid  milk  prod¬ 
ucts  from  pool  plants  of  other  handlers, 
and  bulk  fluid  milk  products  from  other 
order  plants  that  were  not  subtracted 
pursuant  to  paragraph  (a)  (7)  (vi)  of  this 
section;  and 

(c)  Multiply  any  plus  quantity  result¬ 
ing  above  by  the  percentage  that  the  re¬ 
ceipts  of  skim  milk  in  fluid  milk  prod¬ 
ucts  from  unregulated  supply  plants  that 
remain  at  this  pool  plant  is  of  all  such 
receipts  remaining  at  this  allocation  step 
at  all  pfcol  plants  of  the  handler;  and 

(iii)  The  pounds  of  skim  milk  in  re¬ 
ceipts  of  bulk  fluid  milk  products  from 
an  other  order  plant  that  are  in  excess 
of  bulk  fluid  milk  products  transferred 
or  diverted  to  such  plant  and  that  were 
not  subtracted  pursuant  to  paragraph 
(a)  (7)  (vi)  of  this  section,  if  Class  II  or 
Class  HI  classification  is  requested  by 
the  operator  of  the  other  order  plant  and 
the  handler,  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
n  and  Class  III  combined; 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  HI,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1094.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraph  (a)  (5)  and  (7)  (i)  of  this 
section; 

(10)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  III  the  pounds  of  skim 
milk  subtracted  pursuant  to  paragraph 
(a)  (1)  of  this  section; 

(11)  Subject  to  the  provisions  of 
paragraph  (a)  (H)(1)  of  this  section, 
subtract  from  the  pounds  of  skim  milk 
remaining  in  each  class  at  the  plant,  pro 
rata  to  the  total  pounds  of  skim  milk  re¬ 
maining  in  Class  I  and  in  Class  n  and 
Class  III  combined  at  this  allocation 
step  at  all  pool  plants  of  the  handler, 
with  the  quantity  prorated  to  Class  n 
and  Class  III  combined  being  subtracted 
first  from  Class  III  and  then  from  Class 
II,  the  pounds  of  skim  milk  in  receipts  of 
fluid  milk  products  from  an  unregulated 
supply  plant  that  were  not  subtracted 
pursuant  to  paragraph  (a)  (  2),  (7)(v), 
and  (8)  (i)  and  (ii)  of  this  section 
and  that  were  not  offset  by  transfers  or 
diversions  of  fluid  milk  products  to  the 
same  unregulated  supply  plant  from 
which  fluid  milk  products  to  be  allocated 
at  this  step  were  received: 

(i)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  any  class  pursuant  to 
this  subparagraph  exceed  the  pounds  of 
skim  milk  remaining  in  such  class,  the 
pounds  of  skim  milk  in  such  class  shall 
be  increased  by  an  amount  equal  to  such 
quantity  to  be  subtracted  and  the  pounds 
of  skim  milk  in  the  other  classes  (begin¬ 
ning  with  the  higher-priced  class)  shall 
be  decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
other  pool  plants  of  the  handler  shall  be 


adjusted  to  the  extent  possible  in  the 
reverse  direction  by  a  like  amount.  Such 
adjustment  shall  be  made  at  the  other 
plants  in  sequence  beginning  with  the 
plant  having  the  least  minus  location 
adjustment; 

(12)  Subtract  in  the  manner  specified 
below  from  the  pounds  of  skim  milk  re¬ 
maining  in  each  class  the  pounds  of  skim 
milk  in  receipts  of  bulk  fluid  milk  prod¬ 
ucts  from  an  other  order  plant  that  are 
in  excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
paragraph  (a)  (7)  (vi)  and  (8)  (iii)  of 
this  section: 

(i)  Subject  to  the  provisions  of  para¬ 
graph  (a)  (12)  (ii)  and  (iii)  of  this  sec¬ 
tion,  such  subtraction  shall  be  pro  rata 
to  the  pounds  of  skim  milk  in  Class  I 
and  Class  II  and  Class  III  combined, 
with  the  quantity  prorated  to  Class  II 
and  Class  III  combined  being  subtracted 
first  from  Class  III  and  then  from  Class 
n,  with  respect  to  whichever  of  the  fol¬ 
lowing  quantities  represents  the  lower 
proportion  of  Class  I  milk : 

(a)  The  estimated  utilization  of  skim 
milk  of  all  handlers  in  each  class  as 
announced  for  the  month  pursuant  to 
§  1094.45(a);  or 

(b)  The  total  pounds  of  skim  milk  re¬ 
maining  in  each  class  at  this  allocation 
step  at  all  pool  plants  of  the  handler; 

(ii)  Should  the  proration  pursuant  to 
paragraph  (a)  (12)  (i)  of  this  section  re¬ 
sult  in  the  total  pounds  of  skim  milk  at 
all  pool  plants  of  the  handler  that  are 
to  be  subtracted  at  this  allocation  step 
from  Class  II  and  Class  HI  combined 
exceeding  the  pounds  of  skim  milk  re¬ 
maining  in  Class  II  and  Class  III  at  all 
such  plants,  the  pounds  of  such  excess 
shall  be  subtracted  from  the  pounds  of 
skim  milk  remaining  in  Class  I  after 
such  proration  at  the  pool  plants  at 
which  such  other  source  milk  was  re¬ 
ceived;  and 

(iii)  Except  as  provided  in  paragraph 

(a)(12)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(a)  (12)  (i)  or  (ii)  of  this  section 

result  in  a  quantity  of  skim  milk  to  be 
subtracted  from  any  class  that  exceeds 
the  pounds  of  skim  milk  remaining  in 
such  class,  the  pounds  of  skim  milk  in 
such  class  shall  be  increased  by  an 
amount  equal  to  such  quantity  to  be  sub¬ 
tracted  and  the  pounds  of  skim  milk  in 
the  other  classes  (beginning  with  the 
higher-priced  class)  shall  be  decreased 
by  a  like  amount.  In  such  case,  the 
pounds  of  skim  milk  remaining  in  each 
class  at  this  allocation  step  at  other  pool 
plants  of  the  handler  shall  be  adjusted 
to  the  extent  possible  in  the  reverse  di¬ 
rection  by  a  like  amount.  Such  adjust¬ 
ment  shall  be  made  at  the  other  plants 
in  sequence  beginning  with  the  plant 
having  the  least  minus  location 
adjustment; 

(13)  Subtract  in  the  following  order 
from  the  pounds  of  skim  milk  remaining 
in  each  class  the  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  and  bulk 
fluid  cream  products  from : 

(i)  Another  pool  plant  or  a  handler 
described  in  §  1094.9(c)  according  to  the 
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classification  of  such  products  pursuant 
to  §  1094.42(a) ;  and 

(ii)  A  handler  described  In  $  1094.9 
(c)  according  to  the  classification  of  such 
products  pursuant  to  9  1094.42(a)  (4) ; 
and 

(14)  If  the  total  pounds  of  skim  milk 
remaining  in  all  classes  exceed  the 
pounds  of  skim  milk  in  producer  milk, 
subtract  such  excess  from  the  pounds  of 
skim  milk  remaining  In  each  class  In 
series  beginning  with  Class  HI.  Any 
amount  so  subtracted  shall  be  known 
as  “overage”; 

(b)  Butter  fat  shall  be  allocated  in  ac¬ 
cordance  with  the  procedure  outlined  for 
skim  milk  in  paragraph  (a)  of  this  sec¬ 
tion;  and 

(c)  The  quantity  of  producer  milk  in 
each  class  shall  be  the  combined  pounds 
of  skim  milk  and  butterfat  remaining  in 
each  class  after  the  computations  pur¬ 
suant  to  9  1094.44(a)  (14)  and  the  cor¬ 
responding  step  of  9  1094.44(b). 

§  1094.45  Market  administrator’s  re¬ 
ports  and  announcements  concerning 
classification. 

The  market  administrator  shall  make 
the  following  reports  and  announcements 
concerning  classification: 

(a)  Whenever  required  for  the  purpose 
of  allocating  receipts  from  other  order 
plants  pursuant  to  9  1094.44(a)  (12)  and 
the  corresponding  step  of  9  1094.44(b), 
estimate  and  publicly  announce  the  uti¬ 
lization  (to  the  nearest  whole  percent¬ 
age)  in  each  class  during  the  month  of 
skim  milk  and  butterfat,  respectively,  in 
producer  milk  of  all  handlers.  Such  esti¬ 
mate  shall  be  based  upon  the  most  cur¬ 
rent  available  data  and  shall  be  final  for 
such  purpose. 

(b)  Report  to  the  market  administra¬ 
tor  of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and  utiliza¬ 
tion  for  the  month  is  received  from  a 
handler  who  has  received  fluid  milk 
products  or  bulk  fluid  cream  products 
from  an  other  order  plant,  the  class  to 
which  such  receipts  are  allocated  pur¬ 
suant  to  9  1094.44  on  the  basis  of  such 
report,  and,  thereafter,  any  change  in 
such  allocation  required  to  correct  errors 
disclosed  in  the  verification  of  such 
report. 

(c)  Furnish  to  each  handler  operating 
a  pool  plant  who  has  shipped  fluid  milk 
products  or  bulk  fluid  cream  products  to 
an  other  order  plant  the  class  to  which 
such  shipments  were  allocated  by  the 
market  administrator  of  the  other  order 
on  the  basis  of  the  report  by  the  receiving 
handler,  and,  as  necessary,  any  changes 
in  such  allocation  arising  from  the  veri¬ 
fication  of  such  report. 

(d)  On  or  before  the  11th  day  after 
the  end  of  each  month,  report  to  each 
cooperative  association  which  so  re¬ 
quests,  the  percentage  of  producer  milk 
delivered  by  members  of  such  association 
which  was  used  in  each  class  by  each 
handler  receiving  such  milk.  For  the 
purpose  of  this  report  the  milk  so  re¬ 
ceived  shall  be  prorated  to  each  class  In 
accordance  with  the  total  utilization  of 
producer  milk  by  such  handler. 


Class  Prices 
§  1094.50  Class  prices. 

Subject  to  the  provisions  of  9  1094.52, 
the  class  prices  for  the  month  per  hun¬ 
dredweight  of  milk  containing  3.5  per¬ 
cent  butterfat  shall  be  as  follows: 

(a)  Class  I  price.  The  Class  I  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $2.85. 

(b)  Class  II  price.  The  Class  n  price 
shall  be  the  basic  formula  price  for  the 
month  plus  10  cents. 

(c)  Class  III  price.  The  Class  m  price 
shall  be  the  basic  formula  price  for  the 
month,  but  not  to  exceed  an  amount  com¬ 
puted  as  follows: 

(1)  Multiply  by  4.2  the  simple  average 
of  the  wholesale  selling  prices  (using  the 
midpoint  of  any  price  range  as  one  price) 
of  Grade  A  (92-iScore)  bulk  butter  per 
pound  at  Chicago,  as  reported  by  the  De¬ 
partment  for  the  month; 

(2)  Multiply  by  8.2  the  weighted  aver¬ 
age  of  carlot  prices  per  pound  of  spray 
process  nonfat  dry  milk  for  human  con¬ 
sumption,  f.o.b.  manufacturing  plants  in 
the  Chicago  area,  as  published  for  the 
period  from  the  26th  day  of  the  preced¬ 
ing  month  through  the  25th  day  of  the 
current  month  by  the  Department;  and 

(3)  From  the  sum  of  the  amounts 
computed  pursuant  to  paragraph  (c)  (1) 
and  (2)  of  this  section  subtract  48  cents 
and  round  to  the  nearest  cent. 

§  1094.51  Basic  formula  price. 

The  “basic  formula  price”  shall  be  the 
average  price  per  hundredweight  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as  re¬ 
ported  by  the  Department  for  the  month, 
adjusted  to  a  3.5  percent  butterfat  basis 
and  rounded  to  the  nearest  cent.  For 
such  adjustment,  the  butterfat  dif¬ 
ferential  (rounded  to  the  nearest  one- 
tenth  cent)  per  one-tenth  percent  but¬ 
terfat  shall  be  0.12  times  the  simple  aver¬ 
age  of  the  wholesale  selling  prices  (using 
the  midpoint  of  any  price  range  as  one 
price)  of  Grade  A  (92-score)  bulk  but¬ 
ter  per  pound  at  Chicago,  as  reported  by 
the  Department  for  the  month.  For  the 
purpose  of  computing  the  Class  I  price, 
the  resulting  price  shall  be  not  less  than 
$4.33. 

§  1094.52  Plant  location  adjustments  for 
handlers. 

(a)  For  that  milk  which  is  received 
from  producers  or  from  a  handler 
described  in  9  1094.9(c)  at  a  pool  plant 
more  than  50  miles  by  shortest  toll-free 
highway  distance,  as  determined  by  the 
market  administrator,  from  the  nearer 
of  the  City  Hall  in  New  Orleans  or  the 
Terrebonne  Parish  Courthouse  in 
Houma,  La.,  and  utilized  as  Class  I  milk 
or  assigned  Class  I  location  adjustment 
credit  pursuant  to  paragraph  (b)  of  this 
section,  the  price  specified  in  9  1094.50 
(a)  shall  be  reduced  at  the  rate  set  forth 
in  the  following  schedule  according  to  the 
location  of  the  pool  plant  where  such 
milk  is  received  from  producers: 


Rate  per 
hundredweight 
(cents) 

Zones  measured  from  the  nearer  of  the 

City  Hall  In  New  Orleans  or  the  Ter¬ 
rebonne  Parish  Courthouse  In 

Houma,  La.  (miles) : 

More  than  50  but  not  more  than  60 _  13.  5 

Each  additional  10  miles  or  fraction 

thereof  _  1.5 

(b)  For  purposes  of  calculating  such 
adjustment,  transfers  between  pool 
plants  shall  be  assigned  Class  I  disposi¬ 
tion  at  the  transferee-plant,  in  excess  of 
the  sum  of  receipts  at  such  plant  from 
producers,  and  the  pounds  assigned  as 
Class  I  to  receipts  from  other  order 
plants  and  unregulated  supply  plants, 
such  assignment  to  be  made  first  to 
transferor-plants  at  which  no  location 
adjustment  credit  is  applicable  and  then 
in  sequence  beginning  with  the  plant  at 
which  the  least  location  adjustment 
would  apply. 

(c)  The  market  administrator  shall 
determine  and  publicly  announce  the 
zone  location  of  each  plant  of  each  han¬ 
dler  according  to  the  shortest  toll-free 
highway  distance  between  such  plant  and 
the  City  Hall  in  New  Orleans  or  the  Ter¬ 
rebonne  Parish  Courthouse  in  Houma. 
The  market  administrator  shall  notify 
the  handler  on  or  before  the  first  day  of 
any  month  in  which  a  change  in  a  plant 
location  zone  will  apply. 

(d)  The  Class  I  price  applicable  to 
other  source  milk  shall  be  adjusted  at  the 
rates  set  forth  in  paragraph  (a)  of  this 
section,  except  that  the  adjusted  Class 
I  price  shall  not  be  less  than  the  Class 
III  price. 

§  1094.53  Announcement  of  class  prices. 

The  market  administrator  shall  an¬ 
nounce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month  and  the  Class  n  and 
Class  m  prices  for  the  preceding  month. 

§  1094.54  Equivalent  price. 

If  for  any  reason  a  price  or  pricing 
constituent  required  by  this  part  for 
computing  class  prices  or  for  other  pur¬ 
poses  is  not  available  as  prescribed  in 
this  part,  the  market  administrator  shall 
use  a  price  or  pricing  constituent  deter¬ 
mined  by  the  Secretary  to  be  equivalent 
to  the  price  or  pricing  constituent  that 
is  required. 

Uniform  Price 

§  1094.60  Handler's  value  of  milk  for 
computing  uniform  price. 

For  the  purpose  of  computing  the  uni¬ 
form  price,  the  market  administrator 
shall  determine  for  each  month  the  value 
of  milk  of  each  handler  with  respect  to 
each  of  his  pool  plants  and  of  each 
handler  described  in  §  1094.9(b)  and  (c) 
as  follows : 

(a)  Multiply  the  pounds  of  producer 
milk  in  each  class  as  determined  pursu¬ 
ant  to  §  1094.44  by  the  applicable  class 
prices  and  add  the  resulting  amounts; 

(b)  Add  the  amounts  obtained  from 
multiplying  the  pounds  of  overage  sub- 
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tr acted  from  each  class  pursuant  to 
§  1094.44(a)  (14)  and  the  corresponding 
step  of  {  1094.44(b)  by  the  respective 
class  prices,  as  adjusted  by  the  butterfat 
differential  specified  in  §  1094.74,  that 
are  applicable  at  the  location  of  the  pool 
plant; 

(c)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  m  price  for  the  preceding  month 
and  the  Class  I  price  applicable  at  the 
location  of  the  pool  plant  or  the  Class  n 
price,  as  the  case  may  be,  for  the  cur¬ 
rent  month  by  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  and  Class  n  pursuant  to  §  1094.44 

(a)  (9)  and  the  corresponding  step  of 
§  1094.44(b) ; 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  m  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I  pur¬ 
suant  to  §  1094.44(a)  (7)  (i)  through  (iv) 
and  the  corresponding  step  of  $  1094.44 

(b)  ,  excluding  receipts  of  bulk  fluid  cream 
products  from  an  other  order  plant; 

(e)  Add  the  amount  obtained  from 

multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  transferor-plant  and  the  Class  III 
price  by  the  hundredweight  of  skim  milk 
and  butterfat  subtracted  from  Class  I 
pursuant  to  §  1094.44(a)  (7)  (v)  and 

(vi)  and  the  corresponding  step  of 
§  1094.44(b) ;  and 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest  unregu¬ 
lated  supply  plants  from  which  an 
equivalent  volume  was  received  by  the 
pounds  of  skim  milk  and  butterfat  sub¬ 
tracted  from  Class  I  pursuant  to  §  1094.44 

(a)  (11)  and  the  corresponding  step  of 
§  1094.44(b),  excluding  such  skim  milk 
and  butterfat  in  receipts  of  bulk  fluid 
milk  products  from  an  unregulated  sup¬ 
ply  plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  or  butterfat  dis¬ 
posed  of  to  such  plant  by  handlers  fully 
regulated  under  any  Federal  milk  order 
is  classified  and  priced  as  Class  I  milk 
and  is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order. 

§  1094.61  Compulation  of  uniform 
price. 

For  each  month,  the  market  adminis¬ 
trator  shall  compute  the  3.5  percent  value 
of  all  milk  as  follows: 

(a)  Combine  into  one  total  the  indi¬ 
vidual  values  of  milk  of  all  handlers  com¬ 
puted  pursuant  to  §  1094.60  except  those 
of  handlers  who  failed  to  make  payments 
required  pursuant  to  §5  1094.71  and 
1094.73  for  the  preceding  month; 

(b)  Add  an  amount  equal  to  the  total 
value  of  the  location  adjustments  com¬ 
puted  pursuant  to  §  1094.75; 

(c)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  unobligated  balance 
in  the  produce-settlement  fund; 

(d)  Divide  the  amount  computed  pur¬ 
suant  to  paragraphs  (a)  through  (c)  of 
this  section  by  the  sum  of  the  following 
for  all  handlers  included  in  these  com¬ 
putations: 


(1)  The  total  hundredweight  of  pro¬ 
ducer  milk  included  pursuant  to  para¬ 
graph  (a)  of  this  section;  and 

(2)  The  total  hundredweight  for 
which  a  value  is  computed  pursuant  to 
S  1094.60(f) ;  and 

(e)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  per  hundredweight. 
Hie  result  shall  be  the  “uniform  price” 
per  hundredweight  for  milk  of  3.5  per¬ 
cent  butterfat  received  from  producers. 

§  1094.62  Announcement  of  uniform 
price  and  butterfat  differential. 

The  market  administrator  shall  an¬ 
nounce  publicly  on  or  before: 

(a)  The  fifth  day  after  the  end  of  each 
month  the  butterfat  differential  for  such 
month;  and 

(b)  The  11th  day  after  the  end  of  each 
month  the  uniform  price  for  such  month. 

Payments  for  Milk 
§  1094.70  Producer-settlement  fund. 

The  market  administrator  shall  estab¬ 
lish  and  maintain  a  separate  fund  known 
as  the  “producer-settlement  fund”  into 
which  he  shall  deposit  all  payments 
made  by  handlers  pursuant  to  §§  1094.71, 
1094.76,  and  1094.77,  and  out  of  which 
he  shall  make  all  payments  pursuant  to 
85  1094.72  and  1094.77:  Provided,  That 
any  payments  due  to  any  handler  shall 
be  offset  by  any  payments  due  from  such 
handler. 

§  1094.71  Payments  to  the  prodneer- 
settlement  fund. 

(a)  On  or  before  the  12th  day  after  the 
end  of  the  month,  each  handler  shall  pay 
to  the  market  administrator  the  amount, 
if  any,  by  which  the  amount  specified  in 
paragraph  (a)(1)  of  this  section  ex¬ 
ceeds  the  amount  specified  in  paragraph 
(a)(2)  of  this  section: 

(1)  The  total  value  of  milk  of  the  han¬ 
dler  for  such  month  as  determined  pur¬ 
suant  to  §  1094.60. 

(2)  The  sum  of: 

(i)  The  value  at  the  uniform  price,  as 
adjusted  pursuant  to  §  1094.75,  of  such 
handler’s  receipts  of  producer  milk;  and 

(ii)  The  value  at  the  uniform  price 
applicable  at  the  location  of  the  plant 
from  which  received  of  other  source  milk 
for  which  a  value  is  computed  pursuant 
to  §  1094.60(f). 

(b)  On  or  before  the  25th  day  after 
the  end  of  the  month  each  person  who 
operated  an  other  order  plant  that  was 
regulated  during  such  month  under  an 
order  providing  for  individual-handler 
pooling  shall  pay  to  the  market  adminis¬ 
trator  an  amount  computed  as  follows: 

(1)  Determine  the  quantity  of  recon¬ 
stituted  skim  milk  in  filled  milk  in  route 
disposition  from  such  plant'  in  the  mar¬ 
keting  area  which  was  allocated  to  Class 
I  at  such  plant.  If  there  is  such  route 
disposition  from  such  plant  in  marketing 
areas  regulated  by  two  or  more  market¬ 
wide  pool  orders,  the  reconstituted  skim 
milk  allocated  to  Class  I  shall  be  pro¬ 
rated  to  each  order  according  to  such 
route  disposition  in  each  marketing  area; 
and 

(2)  Compute  the  value  of  the  recon¬ 
stituted  skim  milk  assigned  in  paragraph 


(b) (1)  of  this  section  to  route  disposi¬ 
tion  In  this  marketing  area  by  multiply¬ 
ing  the  quantity  of  such  skim  milk  by 
the  difference  between  the  Class  I  price 
under  this  part  that  is  applicable  at  the 
location  of  the  other  order  plant  (but  not 
to  be  less  than  the  Class  III  price)  and 
the  Class  III  price. 

§  1094.72  Payments  from  llie  producer- 
settlement  fund. 

On  or  before  the  13th  day  after  the 
end  of  each  month  the  market  admin¬ 
istrator  shall  pay  to  each  handler  the 
amount,  if  any,  by  which  the  amount 
computed  pursuant  to  8  1094.71(a)(2) 
exceeds  the  amount  computed  pursuant 
to  §  1094.71(a)(1).  If  at  such  time  the 
balance  in  the  producer-settlement  fund 
is  insufficient  to  make  all  payments  pur¬ 
suant  to  this  section,  the  market  admin¬ 
istrator  shall  reduce  uniformly  such 
payments  and  shall  complete  such  pay¬ 
ments  as  soon  as  the  appropriate  funds 
are  available. 

§  1094.73  Payments  to  producers  and  to 
cooperative  associations. 

(a)  Except  as  provided  in  paragraph 

(c)  of  this  section,  each  handler  shall 
make  payment  to  each  producer  from 
whom  milk  is  received  during  the  month 
as  follows: 

(1)  On  or  before  the  last  day  of  each 
month  to  each  producer,  who  did  not  dis¬ 
continue  shipping  milk  to  such  handler 
before  the  25th  day  of  the  month,  an 
amount  equal  to  not  less  than  the  Class 
in  price  for  the  preceding  month  multi¬ 
plied  by  the  hundredweight  of  milk  re¬ 
ceived  from  such  producer  during  the 
first  15  days  of  the  month,  less  proper 
deductions  authorized  by  such  producer 
to  be  made  from  payments  due  pursuan' 
to  this  paragraph; 

(2)  On  or  before  the  15th  day  of  the 
following  month,  each  handler  shall 
make  payment  to  each  producer  for  milk 
which  was  received  from  him  during  the 
month  at  not  less  than  the  uniform 
price,  as  adjusted  pursuant  to  85  1094.74 
and  1094.75,  subject  to  the  following  ad¬ 
justments  : 

(i)  Less  payments  made  to  such  pro¬ 
ducer  pursuant  to  paragraph  (a)(1)  of 
this  section; 

(ii)  Less  deductions  for  marketing 
services  made  pursuant  to  8  1094.86; 

(iii)  Plus  or  minus  adjustments  for  er¬ 
rors  made  in  previous  payments  to  such 
producer; 

(iv)  Less  deductions  authorized  in 
writing  by  such  producer ;  and 

(v)  If  by  such  date  such  handler  has 
not  received  full  payment  from  the  mar¬ 
ket  administrator  pursuant  to  8  1094.72 
for  such  month,  he  may  reduce  pro  rata 
his  payments  to  producers  by  not  more 
than  the  amount  of  such  underpayment. 
Payments  to  producers  shall  be  com¬ 
pleted  thereafter  not  later  than  the  date 
for  making  payments  pursuant  to  this 
paragraph  next  following  after  the  re¬ 
ceipt  of  the  balance  due  from  the  market 
administrator. 

(b)  Each  handler  shall  furnish  to  the 
producer  the  following  information : 
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(1)  On  or  before  the  25th  day  of  the 
month,  the  pounds  of  milk  received  from 
the  producer  during  the  first  15  days  of 
such  month; 

(2)  On  or  before  the  15th  day  of  the 
following  month  (i)  the  pounds  of  milk 
received  from  the  producer  each  day 
and  the  total  for  the  month,  together 
with  the  butterfat  content  of  such  milk, 

(ii)  the  amount  (or  rate)  and  nature  of 
deductions  made  from  payments,  and 

(iii)  the  amount  and  nature  of  payments 
due  pursuant  to  §  1094.77. 

(c)  Upon  receipt  of  a  written  request 
from  a  cooperative  association  which  the 
Secretary  determines  is  authorized  by 
its  members  to  collect  payment  for  their 
milk  and  receipt  of  a  written  promise  to 
reimburse  the  handler  the  amount  of  any 
actual  loss  incurred  by  him  because  of 
any  claim  on  the  part  of  the  association, 
each  handler: 

(1)  Shall  pay  to  the  cooperative  as¬ 
sociation,  in  lieu  of  payments  pursuant  to 
paragraph  (a)  of  this  section,  on  or  be¬ 
fore  the  2d  day  prior  to  the  date  on  which 
payments  are  due  individual  producers, 
an  amount  equal  to  not  less  than  the 
amount  due  such  certified  members  as 
determined  pursuant  to  paragraph  (a) 
of  this  section; 

(2)  Report  to  the  cooperative  asso¬ 
ciation  on  or  before  the  25th  day  of  the 
month,  the  pounds  of  milk  received  from 
each  member  of  the  cooperative  asso¬ 
ciation  during  the  first  15  days  of  such 
month  and  on  or  before  the  7th  day  of 
the  following  month  to  the  cooperative 
association  for  its  individual  members 
the  following  information:  (i)  The 
pounds  of  milk  received  each  day  and 
the  total  for  the  month,  together  with 
the  butterfat  content  of  such  milk,  (ii) 
the  amount  (or  rate)  and  nature  of 
deductions  made  from  payments  and 
(iii)  the  amount  and  nature  of  payments 
due  pursuant  to  §  1094.77.  The  foregoing 
payment  and  submission  of  information 
shall  be  made  with  respect  to  milk  of 
each  producer  whom  the  cooperative  as¬ 
sociation  certifies  is  a  member,  which  is 
received  on  and  after  the  first  day  of  the 
month  next  following  receipt  of  such  cer¬ 
tification  through  the  last  day  of  the 
month  next  preceding  receipt  of  notice 
from  the  cooperative  association  of  a 
termination  of  membership  or  until  the 
original  request  is  rescinded  in  writing 
by  the  association:  and 

(3)  A  copy  of  each  such  request, 
promise  to  reimburse,  and  a  certified  list 
of  members  shall  be  filed  simultaneously 
with  the  market  administrator  by  the 
association  and  shall  be  subject  to  verifi¬ 
cation  at  his  discretion,  through  audit  of 
the  records  of  the  cooperative  association 
pertaining  thereto.  Exceptions,  if  any, 
shall  be  made  by  written  notice  to  the 
market  administrator  and  shall  be  sub¬ 
ject  to  his  determination. 

(d)  Each  handler  shall  make  payment 
to  a  cooperative  association  for  milk  re¬ 
ceived  from  such  association  in  its  capac¬ 
ity  as  a  handler  pursuant  to  S  1094.9(a) 
and  §  1094‘9(c)  as  follows: 

(1)  On  or  before  the  22d  day  of  each 
month  an  amount  equal  to  not  less  than 
the  Class  III  price  for  the  preceding 


month  multiplied  by  the  hundredweight 
of  milk  received  from  any  cooperative 
association  during  the  first  15  days  of  the 
current  month;  and 

(2)  On  or  before  the  12th  day  after 
the  end  of  each  month  in  which  it  was 
received  at  not  less  than  the  class  prices, 
as  adjusted  by  the  butterfat  differential 
specified  in  §  1094.74,  that  are  applica¬ 
ble  at  the  location  of  the  receiving  han¬ 
dler’s  pool  plant,  plus  the  amount  due  the 
market  administrator  from  the  coopera¬ 
tive  association  on  such  milk  pursuant 
to  S  1094.85,  less  amounts  paid  pursuant 
to  paragraph  (d)  (1)  of  this  section. 

§  1094.74  Butterfat  differential. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  uniform  price 
shall  be  increased  or  decreased,  respec¬ 
tively,  for  each  0.1  percent  butterfat  vari¬ 
ation  from  3.5  percent  by  a  butterfat  dif¬ 
ferential,  rounded  to  the  nearest  0.1  cent, 
which  shall  be  0.115  times  the  simple 
average  of  the  wholesale  selling  prices 
(using  the  midpoint  of  any  price  range 
as  one  price)  of  Grade  A  (92-score)  bulk 
butter  per  pound  at  Chicago,  as  reported 
by  the  Department  for  the  month. 

§  1094.75  Plant  location  adjustments 
for  producers  and  on  nonpool  milk. 

(a)  The  uniform  price  for  producer 
milk  received  at  a  pool  plant  shall  be  re¬ 
duced  according  to  the  location  of  the 
pool  plant,  each  at  the  rates  set  forth  in 
S  1094.52(a);  and 

(b)  The  uniform  price  applicable  to 
other  source  milk  shall  be  adjusted  at  the 
rates  set  forth  in  §  1094.52(a)  applicable 
at  the  location  of  the  nonpool  plant  from 
which  the  milk  was  received,  except  that 
the  uniform  price  shall  not  be  less  than 
the  Class  in  price. 

§  1094.76  Payments  by  handler  operat¬ 
ing  a  partially  regulated  distributing 
plant. 

Each  handler  who  operates  a  partially 
regulated  distributing  plant  shall  pay  on 
or  before  the  25th  day  after  the  end  of 
the  month  to  the  market  administrator 
for  the  producer-settlement  fund  the 
amount  computed  pursuant  to  para¬ 
graph  (a)  of  this  section.  If  the  handler 
submits  pursuant  to  §§  1094.30(b)  and 
1094.31(b)  the  information  necessary  for 
making  the  computations,  such  handler 
may  elect  to  pay  in  lieu  of  such  payment 
the  amount  computed  pursuant  to  para¬ 
graph  (b)  of  this  section: 

(a)  The  payment  under  this  para¬ 
graph  shall  be  the  amount  resulting 
from  the  following  computations: 

(1)  Determine  the  pounds  of  route 
disposition  in  the  marketing  area  from 
the  partially  regulated  distributing 
plant; 

(2)  Subtract  the  pounds  of  fluid  milk 
products  received  at  the  partially  regu¬ 
lated  distributing  plant: 

(i)  As  Class  I  milk  from  pool  plants 
and  other  order  plants,  except  that  sub¬ 
tracted  under  a  similar  provision  of  an¬ 
other  Federal  milk  order;  and 

(ii)  From  another  nonpool  plant  that 
is  not  an  other  order  plant  to  the  extent 
that  an  equivalent  amount  of  fluid  milk 
products  disposed  of  to  such  nonpool 


plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment  obliga¬ 
tion  under  any  order; 

(3)  Subtract  the  pounds  of  reconsti¬ 
tuted  skim  milk  in  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 

(4)  Multiply  the  remaining  pounds 
by  the  difference  between  the  Class  I 
price  and  the  uniform  price,  both  prices 
to  be  applicable  at  the  location  of  the 
partially  regulated  distributing  plant 
(but  not  to  be  less  than  the  Class  III 
price) ;  and 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  reconstituted 
skim  milk  specified  in  paragraph  (a)  (3) 
of  this  section  by  the  difference  be¬ 
tween  the  Class  I  price  applicable  at  the 
location  of  the  partially  regulated  dis¬ 
tributing  plant  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  III 
price. 

(b)  The  payment  under  this  para¬ 
graph  shall  be  the  amount  resulting 
from  the  following  computations: 

(1)  Determine  the  value  that  would 
have  been  computed  pursuant  to  §  1094.- 
60  for  the  partially  regulated  distribut¬ 
ing  plant  if  the  plant  had  been  a  pool 
plant,  subject  to  the  following  modifi¬ 
cations  : 

(i)  Fluid  milk  products  and  bulk  fluid 
cream  products  received  at  the  partially 
regulated  distributing  plant  from  a  pool 
plant  or  an  other  order  plant  shall  be 
allocated  at  the  partially  regulated  dis¬ 
tributing  plant  to  the  same  class  in  which 
such  products  were  classified  at  the  fully 
regulated  plant: 

(ii)  Fluid  milk  products  and  bulk  fluid 
cream  products  transferred  from  the  par¬ 
tially  regulated  distributing  plant  to  a 
pool  plant  or  an  other  order  plant  shall 
be  classified  at  the  partially  regulated 
distributing  plant  in  the  class  to  which 
allocated  at  the  fully  regulated  plant. 
Such  transfers  shall  be  allocated  to  the 
extent  possible  to  those  receipts  at  the 
partially  regulated  distributing  plant 
from  pool  plants  and  other  order  plants 
that  are  classified  in  the  corresponding 
class  pursuant  to  paragraph  (b)  (1)  (i)  of 
this  section.  Any  such  transfers  re¬ 
maining  after  the  above  allocation  which 
are  classified  in  Class  I  and  for  which  a 
value  is  computed  for  the  handler  op¬ 
erating  the  partially  regulated  distribut¬ 
ing  plant  pursuant  to  §  1094.60  shall  be 
priced  at  the  uniform  price  (or  at  the 
weighted  average  price  if  such  is  pro¬ 
vided)  of  the  respective  order  regulating 
the  handling  of  milk  at  the  transferee 
plant,  with  such  uniform  price  adjusted 
to  the  location  of  the  nonpool  plant  (but 
not  to  be  less  than  the  lowest  class  price 
of  the  respective  order),  except  that 
transfers  of  reconstituted  skim  milk  in 
filled  milk  shall  be  priced  at  the  lowest 
class  price  of  the  respective  order;  and 

(iii)  If  the  operator  of  the  partially 
regulated  distributing  plant  so  requests, 
the  value  of  milk  determined  pursuant 
to  §  1094.60  for  such  handler  shall  in¬ 
clude,  In  lieu  of  the  value  of  other  source 
milk  specified  in  §  1094.60(f)  less  the 


FEDERAL  REGISTER,  VOL.  38,  NO.  175 — TUESDAY,  SEPTEMBER,  11,  1973 


25098 


PROPOSED  RULES 


value  of  such  other  source  milk  specified 
in  §  1094.71(a)  (2)  (ii),  a  value  of  milk 
determined  pursuant  to  $  1094.60  for 
each  nonpool  plant  that  is  not  an  other 
order  plant  which  serves  as  a  supply 
plant  for  such  partially  regulated 
distributing  plant  by  making  shipments 
to  the  partially  regulated  distributing 
plant  during  the  month  equivalent  to  the 
requirements  of  §  1094.7(b)  subject  to 
the  following  conditions: 

(a)  The  operator  of  the  partially  regu¬ 
lated  distributing  plant  submits  with  his 
reports  filed  pursuant  to  §§  1094.30(b) 
and  1094.31(b)  similar  reports  for  each 
such  nonpool  supply  plant; 

(b)  The  operator  of  such  nonpool  sup¬ 
ply  plant  maintains  books  and  records 
showing  the  utilization  of  all  skim  milk 
and  butterfat  received  at  such  plant 
which  are  made  available  if  requested  by 
the  market  administrator  for  verifica¬ 
tion  purposes;  and 

(c)  The  value  of  milk  determined  pur¬ 
suant  to  §  1094.60  for  such  nonpool  sup¬ 
ply  plant  shall  be  determined  in  the  same 
manner  prescribed  for  computing  the  ob¬ 
ligation  of  such  partially  regulated  dis¬ 
tributing  plant;  and 

(2)  Prom  the  partially  regulated  dis¬ 
tributing  plant’s  value  of  milk  computed 
pursuant  to  paragraph  (b)(1)  of  this 
section,  subtract: 

(i)  The  gross  payments  by  the  opera¬ 
tor  of  such  partially  regulated  distribut¬ 
ing  plant,  adjusted  to  a  3.5  percent  but¬ 
terfat  basis  by  the  butterfat  differential 
specified  in  §  1094.74,  for  milk  received 
at  the  plant  during  the  month  that 
would  have  been  producer  milk  if  the 
plant  had  been  fully  regulated: 

(ii)  If  paragraph  (b)(1)  (iii)  of  this 
section  applies,  the  gross  payments  by 
the  operator  of  such  nonpool  supply 
plant,  adjusted  to  a  3.5  percent  butter¬ 
fat  basis  by  the  butterfat  differential 
specified  in  §  1094.74,  for  milk  received 
at  the  plant  during  the  month  that 
would  have  been  producer  milk  if  the 
plant  had  been  fully  regulated;  and 

(iii)  The  payments  by  the  operator  of 
the  partially  regulated  distributing  plant 
to  the  producer-settlement  fund  of  an¬ 
other  order  under  which  such  plant  is 
also  a  partially  regulated  distributing 
plant  and  like  payments  by  the  operator 
of  the  nonpool  supply  plant  if  paragraph 
<b)  (1)  (iii)  of  this  section  applies. 

§  1 094.77  Adjustment  of  accounts. 

Whenever  audit  by  the  market  admin¬ 
istrator  of  any  reports,  books,  records,  or 
accounts  or  other  verification  discloses 
errors  resulting  in  moneys  due  (a)  the 
market  administrator  from  a  handler, 
(b)  a  handler  from  the  market  adminis¬ 
trator,  or  (c)  any  producer  or  cooperative 
association  from  a  handler,  the  market 
administrator  shall  promptly  notify  such 
handler  of  any  amount  so  due  and  pay¬ 
ment  thereof  shall  be  made  on  or  before 
the  next  date  for  making  payments  set 
forth  In  the  provisions  under  which  such 
error  occurred. 


Administrative  Assessment  and 
Marketing  Service  Deduction 

§  1094.85  Assessment  for  order  admin* 

ist  ration. 

As  his  pro  rata  share  of  the  expense 
of  administration  of  the  order,  each 
handler  shall  pay  to  the  market  admin¬ 
istrator  on  or  before  the  15th  day  after 
the  end  of  the  month  4  cents  per  hun¬ 
dredweight  or  such  lesser  amount  as  the 
Secretary  may,  from  time  to  time,  pre¬ 
scribe,  to  be  announced  by  the  market 
administrator  on  or  before  the  11th  day 
after  the  end  of  such  month,  with  re¬ 
spect  to  all  skim  milk  and  butterfat  re¬ 
ceived  by  such  handler  in: 

(a)  Producer  milk  (including  such 
handler's  own  production) ; 

(b)  Other  source  milk  allocated  to 
Class  I  pursuant  to  §  1094.44(a)  (7)  and 
(11)  and  the  corresponding  steps  of 
§  1094.44(b),  except  such  other  source 
milk  that  is  excluded  from  the  computa¬ 
tions  pursuant  to  §  1094.60  (d)  and  (f ) ; 
and 

(c)  Route  disposition  in  the  market¬ 
ing  area  from  a  partially  regulated  dis¬ 
tributing  plant  that  exceeds  the  skim 
milk  and  butterfat  subtracted  pursuant 
to  §  1094.76(a)(2). 

§  1094.86  Deduction  for  marketing 
services. 

(a)  Except  as  set  forth  in  paragraph 
(b)  of  this  section,  each  handler,  in  mak¬ 
ing  payments  to  producers  for  milk 
(other  than  milk  of  his  own  production) 
pursuant  to  §  1094.73,  shall  deduct  5  cents 
per  hundredweight,  or  such  amount  not 
exceeding  5  cents  per  hundredweight,  as 
may  be  prescribed  by  the  Secretary,  and 
shall  pay  such  deductions  to  the  market 
administrator  on  or  before  the  15th  day 
after  the  end  of  the  month.  Such  money 
shall  be  used  by  the  market  adminis¬ 
trator  to  provide  market  information 
and  to  check  the  accuracy  of  the  testing 
and  weighing  of  their  milk  for  pro¬ 
ducers  who  are  not  receiving  such  service 
from  a  cooperative  association. 

(b)  In  the  case  of  producers  who  are 
members  of  a  cooperative  association 
which  the  Secretary  has  determined  is 
actually  performing  the  services  set  forth 
in  paragraph  (a)  of  ttiis  section,  each 
handler  shall  (in  lieu  of  the  deduction 
specified  in  paragraph  (a)  of  this  sec¬ 
tion),  make  such  deductions  from  the 
payments  to  be  made  to  such  producers 
as  may  be  authorized  by  the  membership 
agreement  or  marketing  contract  be¬ 
tween  such  cooperative  association  and 
such  producers,  and  on  or  before  the  13th 
day  after  the  end  of  each  month,  pay 
such  deductions  to  the  cooperative  as¬ 
sociation  of  which  such  producers  are 
members,  furnishing  a  statement  show¬ 
ing  the  amount  of  any  such  deductions 
and  the  amount  of  milk  for  which 
such  deduction  was  computed  for  each 
producer. 
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General  Provisions 
§  1096.1  General  provisions. 

The  terms,  definitions,  and  provisions 
in  Part  1000  of  this  chapter  are  hereby 
incorporated  by  reference  and  made  a 
part  of  this  order. 

Definitions 

§  1096.2  Northern  Louisiana  marketing 
area. 

“Northern  Louisiana  marketing  area”, 
hereinafter  called  the  “marketing  area”, 
means  all  territory  within  the  boundaries 
of  the  Parishes  of  Bossier,  Caddo,  Clai¬ 
borne,  De  Soto,  Lincoln,  Morehouse, 
Ouachita,  Red  River,  Union,  and  Web¬ 
ster,  all  in  the  State  of  Louisiana. 

§  1096.3  Route  disposition. 

“Route  disposition”  means  any  delivery 
of  a  fluid  milk  product(s)  classified  as 
Class  I  milk  from  a  plant  to  wholesale  or 
retail  outlets  (including  any  disposition 
by  a  vendor,  from  a  plant  store,  or 
through  a  vending  machine)  other  than 
a  delivery  to  another  plant. 

§  1096.4  Plant. 

“Plant”  means  the  land,  buildings  to¬ 
gether  with  their  surroundings,  facilities 
and  equipment  whether  owned  or  oper¬ 
ated  by  one  or  more  persons,  constituting 
a  single  operating  unit  or  establishment 
at  which  milk  or  milk  products  (includ¬ 
ing  filled  milk)  are  received  and/or  proc¬ 
essed  or  packaged:  Provided,  That  a 
separate  establishment  used  only  for  the 
purpose  of  transferring  bulk  milk  from 
one  tank  truck  to  another  tank  truck,  or 
only  as  a  distributing  depot  for  fluid  milk 
products  in  transit  for  route  disposition 
shall  not  be  a  plant  under  this  definition. 

§  1096.5  Distributing  plant. 

“Distributing  plant”  means  a  plant 
from  which  there  is  route  disposition  of 
Grade  A  fluid  milk  products  during  the 
month  in  the  marketing  area. 

§  1096.6  Supply  plant. 

“Supply  plant”  means  a  plant  from 
which  fluid  milk  products  eligible  for  dis¬ 
tribution  in  the  marketing  area  under 
a  Grade  A  label  are  moved  to  a  distribut¬ 
ing  plant  during  the  month. 

§  1096.7  Pool  plant. 

Except  as  provided  in  paragraph  (d) 
of  this  section,  pool  plant”  means: 

(a)  A  distributing  plant  from  which 
during  the  month  there  is  route  disposi¬ 
tion,  except  filled  milk,  of  not  less  than 
50  percent  of  the  Grade  A  milk  received 
at  such  plant  from  dairy  farmers  and  a 
handler  described  in  §  1096.9(c)  unless 
the  volume  so  disposed  of  in  the  market¬ 
ing  area  is  less  than  10  percent  of  such 
receipts  or  less  than  1,500  pounds  on  a 
daily  average; 

(b)  A  supply  plant  from  which  a  vol¬ 
ume  of  fluid  milk  products  not  less  than 
50  percent  of  its  Grade  A  receipts  from 
dairy  farmers  and  from  a  handler  de¬ 
scribed  in  §  1096.9(c)  is  transferred  dur¬ 
ing  the  month  to  a  distributing  plant(s) 
from  which  there  is  route  disposition, 
except  filled  milk,  of  not  less  than  50 


percent  of  its  receipts  of  Grade  A  milk 
from  dairy  farmers,  cooperative  associ¬ 
ations,  and  from  other  plants  during  the 
month  and  the  volume  so  disposed  of  in 
the  marketing  area  is  at  least  10  percent 
of  such  receipts  or  a  daily  average  of 
1,500  pounds  whichever  is  less:  Provided, 
That  any  plant  which  was  a  pool  plant 
pursuant  to  this  paragraph  in  each  of 
the  months  of  September  through  Janu¬ 
ary  shall  be  a  pool  plant  in  each  of  the 
following  months  of  February  through 
August  in  which  it  does  not  meet  the 
shipping  requirements,  unless  written  re¬ 
quest  is  filed  with  the  market  adminis¬ 
trator  prior  to  the  beginning  of  any  such 
month  for  nonpool  status  for  the  remain¬ 
ing  months  through  August;  and 

(c)  A  nondistributing  plant,  which  is 
operated  by  a  cooperative  association 
and  which  did  not  meet  the  shipping  re¬ 
quirements  of  paragraph  (b)  of  this  sec¬ 
tion,  shall  be  a  pool  plant  in  any  month 
in  which  the  volume  of  milk  received  at 
pool  distributing  plants  directly  from 
member  producers  or  a  handler  de¬ 
scribed  in  §  1096.9(c)  is  not  less  than 
60  percent  of  the  total  pounds  of  mem¬ 
ber  producer  milk  pooled  during  the 
month,  except  that  on  written  request 
for  nonpool  status  for  any  month,  made 
to  the  market  administrator  prior  to  the 
beginning  of  such  month,  the  plant  shall 
be  a  nonpool  plant  for  the  month  and 
for  each  of  the  succeeding  11  months  in 
which  it  does  not  qualify  as  a  pool  plant 
pursuant  to  paragraph  (b)  of  this 
section. 

(d)  The  term  “pool  plant”  shall  not 
apply  to  the  following  plants: 

(1)  A  producer-handler  plant; 

(2)  A  plant  operated  by  a  governmen¬ 
tal  agency; 

(3)  A  distributing  plant  meeting  the 
requirements  of  paragraph  (a)  of  this 
section  which  also  meets  the  pooling 
requirements  of  another  Federal  order 
and  from  which  the  Secretary  deter¬ 
mines  route  disposition,  except  filled 
milk,  during  the  month  in  such  other 
Federal  order  marketing  area  was 
greater  than  route  disposition  in  this 
marketing  area,  and  which  was  fully 
subject  to  the  classification  and  pooling 
provisions  of  such  other  order;  and 

(4)  A  distributing  plant  meeting  the 
requirements  of  paragraph  (a)  of  this 
section  which  also  meets  the  pooling  re¬ 
quirements  of  another  Federal  order  on 
the  basis  of  distribution  in  such  other 
marketing  area  and  from  which  the  Sec¬ 
retary  determines  route  disposition,  ex¬ 
cept  filled  milk,  during  the  month  in  this 
marketing  area  is  greater  than  route  dis¬ 
position  in  such  other  marketing  area 
but  which  plant  is,  nevertheless,  fully 
regulated  under  such  other  Federal 
order. 

§  1096.8  Nonpool  plant. 

“Nonpool  plant”  means  any  milk  or 
filled  milk  receiving,  manufacturing  or 
processing  plant  other  than  a  pool  plant. 
The  following  categories  of  nonpool 
plants  are  further  defined  as  follows: 

(a)  “Other  order  plant”  means  a  plant 
that  is  fully  subject  to  the  pricing  and 
pooling  provisions  of  another  order  is¬ 
sued  pursuant  to  the  Act. 


(b)  “Producer-handler  plant”  means 
a  plant  operated  by  a  producer-handler 
as  defined  in  any  order  (including  this 
part)  issued  pursuant  to  the  Act. 

(c)  “Partially  regulated  distributing 
plant”  means  a  nonpool  plant  that  is  not 
an  other  order  plant,  a  producer-handler 
plant,  or  an  exempt  plant,  from  which 
there  is  route  disposition  in  consumer- 
type  packages  or  dispenser  units  in  the 
marketing  area  during  the  month. 

(d)  “Unregulated  supply  plant”  means 
a  nonpool  plant  from  which  fluid  milk 
products  are  moved  to  a  pool  plant  dur¬ 
ing  the  month,  but  which  is  not  an  other 
order  plant,  a  producer-handler  plant, 
or  an  exempt  plant. 

(e)  “Exempt  plant”  means  a  plant  op¬ 
erated  by  a  governmental  agency. 

§  1096.9  Handler. 

“Handler”  means: 

(a)  Any  person  in  his  capacity  as  the 
operator  of  a  pool  plant; 

(b)  A  cooperative  association  with  re¬ 
spect  to  the  milk  of  any  member  producer 
which  it  causes  to  be  diverted  pursuant 
to  §  1096.12  for  the  account  of  such  co¬ 
operative  association; 

(c)  A  cooperative  association  with  re¬ 
spect  to  the  milk  of  any  member  pro¬ 
ducer  which  it  causes  to  be  delivered  to  a 
pool  plant  in  a  tank  truck  owned  and  op¬ 
erated  by  or  under  contract  to  such  co¬ 
operative  association  for  the  account  of 
such  cooperative  association,  if  the  co¬ 
operative  association,  prior  to  delivery, 
furnishes  written  notice  to  the  market 
administrator  and  to  the  handler  to 
whose  plant  the  milk  is  delivered  that  it 
will  be  the  handler  for  such  milk.  The 
milk  so  delivered  shall  be  considered  to 
have  been  received  by  such  cooperative 
association  at  a  pool  plant  at  the  location 
of  the  pool  plant  to  which  it  is  delivered; 

(d)  Any  person  who  operates  a  par¬ 
tially  regulated  distributing  plant; 

(e)  A  producer-handler; 

(f)  Any  person  who  operates  an  other 
order  plant  described  in  §  1096.7(d) ;  and 

(g)  Any  person  in  his  capacity  as  the 
operator  of  an  unregulated  supply  plant. 

§  1096.10  Producer-handler. 

“Producer-handler”  means  any  person 
who  operates  a  dairy  farm  and  a  distrib¬ 
uting  plant  and  whose  only  source  of  sup¬ 
ply  for  Class  I  milk  is  his  own  farm  pro¬ 
duction  and  transfers  from  pool  plants: 
Provided,  That  such  person  furnishes 
satisfactory  proof  to  the  market  adminis¬ 
trator  that  the  maintenance,  care  and 
management  of  all  dairy  animals  and 
other  resources  necessary  to  produce  the 
entire  amount  of  Class  I  milk  handled 
(excluding  transfers  from  pool  plants) 
and  the  operation  of  the  plant  are  each 
the  personal  enterprises  of  and  at  the 
personal  risk  of  such  person. 

§  1096.11  [Reserved] 

§  1096.12  Producer. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  “producer”  means  any 
person  who  produces  milk  in  compliance 
with  the  Grade  A  inspection  require¬ 
ments  of  a  duly  constituted  health  au¬ 
thority  which  milk  is  received  at  a  pool 
plant  or  by  a  handler  described  in 
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§  1096.9(c),  or  is  diverted  from  a  pool 
plant  to  a  nonpool  plant  that  is 
not  a  producer-handler  plant  during 
any  month (s)  of  February  through 
August  or  in  accordance  with  the 
provisions  of  paragraph  (a)  (1),  (2), 
or  (3)  of  this  section  during  any 
month  of  September  through  January: 
Provided,  That  the  milk  so  diverted  shall 
be  deemed  to  have  been  received  at  the 
location  of  the  pool  plant  from  which 
diverted:  Provided  further.  That  If  a 
handler  diverting  milk  pursuant  to 
paragraph  (a)  (2)  or  (3)  of  this  section 
diverts  in  excess  of  the  limits  prescribed, 
all  diversions  by  such  handler  during  the 
month  shall  be  pursuant  to  paragraph 

(a)(1)  of  this  section:  And  provided 
further.  That  if  a  handler  diverting  milk 
pursuant  to  paragraph  (a)(1)  of  this 
section  diverts  milk  of  any  dairy  farmer 
in  excess  of  the  limits  prescribed,  such 
dairy  farmer  shall  be  a  producer  only 
with  respect  to  that  milk  physically  re¬ 
ceived  at  a  pool  plant: 

(1)  Not  more  than  10  days’  produc¬ 
tion  during  the  month  unless  (i)  in  the 
case  of  a  cooperative  association,  all  of 
the  diversions  of  milk  of  member  pro¬ 
ducers  by  the  cooperative  association 
during  the  month  fall  within  the  limits 
prescribed  in  paragraph  (a)  (2)  of  this 
section,  or  (ii)  in  the  case  of  a  pool 
handler  (other  than  a  cooperative  asso¬ 
ciation)  diverting  milk  of  nonmember 
producers,  all  of  such  diversions  from 
such  plant  fall  within  the  limits  pre¬ 
scribed  in  paragraph  (a)  (3)  of  this 
section. 

(2)  The  diversion  is  the  milk  of  a 
member  of  a  cooperative  association  di¬ 
verted  for  the  account  of  such  associa¬ 
tion  and  the  amount  of  member  milk  so 
diverted  does  not  exceed  15  percent  of 
the  volume  of  milk  from  all  producer 
members  of  such  cooperative  association 
received  at  pool  plants  during  such 
month. 

(3)  The  diversion  is  the  milk  of  a  pro¬ 
ducer  not  a  member  of  a  cooperative 
association,  diverted  by  a  handler  in  his 
capacity  as  the  operator  of  a  pool  plant 
from  which  the  quantity  of  nonmember 
milk  so  diverted  does  not  exceed  15  per¬ 
cent  of  the  total  nonmember  producer 
milk  delivered  to  such  handler  during  the 
month. 

(b)  “Producer”  shall  not  include: 

(1)  A  producer-handler  as  defined  in 
any  order  (including  this  part)  issued 
pursuant  to  the  Act; 

(2)  Any  person  with  respect  to  milk 
produced  by  him  which  is  diverted  to  a 
pool  plant  from  an  other  order  plant  if 
the  other  order  designates  such  person 
as  a  producer  under  that  order  and  such 
milk  is  allocated  to  Class  n  or  Class  TTT 
utilization  pursuant  to  §  1096.44(a)  (8) 
(iii)  and  the  corresponding  step  of 
?  1096.44O>);  and 

<3>  Any  person  with  respect  to  milk 
produced  by  him  which  is  diverted  from 
a  pool  plant  to  an  other  order  plant  if 
the  other  order  designates  such  person 
as  a  producer  under  that  order  with  re¬ 
spect  to  such  milk. 


§  1096.13  Producer  milk. 

"Producer  milk”  means  only  that  skim 
milk  and  butterfat  contained  in  (a)  milk 
received  at  a  pool  plant  directly  from 
producers,  (b)  milk  from  producers  di¬ 
verted  in  accordance  with  the  condi¬ 
tions  set  forth  in  $  1096.12,  or  (c)  milk 
received  by  a  handler  described  in 
§  1096.9(c). 

§  1096.14  Other  source  milk. 

"Other  source  milk”  means  all  skim 
milk  and  butterfat  contained  in  or  rep¬ 
resented  by: 

(a)  Receipts  of  fluid  milk  products 
and  bulk  products  specified  in  §  1096.40 

(b)(1)  from  any  source  other  than  pro¬ 
ducers,  handlers  described  in  §  1096.9(c), 
pool  plants,  or  Inventory  at  the  begin¬ 
ning  of  the  month; 

(b)  Receipts  in  packaged  form  from 
other  plants  of  products  specified  in 
§  1096.40(b)(1); 

(c)  Products  (other  than  fluid  milk 
products,  products  specified  in  5  1096.40 
(b)(1),  and  products  produced  at  the 
plant  during  the  same  month)  from  any 
source  which  are  reprocessed,  converted 
into,  or  combined  with  another  product 
in  the  plant  during  the  month;  and 

(d)  Receipts  of  any  milk  product 
(other  than  a  fluid  milk  product  or  a 
product  specified  in  §  1096.40(b)  (1) )  for 
which  the  handler  fails  to  establish  a 
disposition. 

§  1096.15  Fluid  milk  prod urt. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  "fluid  milk  product” 
means  any  of  the  following  products  in 
fluid  or  frozen  form : 

(1)  Milk,  skim  milk,  lowfat  milk,  milk 
drinks,  buttermilk,  filled  milk,  and  milk¬ 
shake  and  ice  milk  mixes  containing  less 
than  20  percent  total  solids,  including 
any  such  products  that  are  flavored,  cul¬ 
tured,  modified  with  added  nonfat  milk 
solids,  concentrated  (if  in  a  consumer- 
type  package) ,  or  reconstituted;  and 

(2)  Any  milk  product  not  specified  in 
paragraph  (a)(1)  of  this  section  or 
in  5  1096.40  (b)  or  (c)(1)  (i)  through 
(iv)  if  it  contains  by  weight  at  least 
80  percent  water  and  6.5  percent  non¬ 
fat  milk  solids  and  less  than  9  percent 
butterfat  and  20  percent  total  solids. 

(b)  The  term  "fluid  milk  product” 
shall  not  include; 

(1)  Evaporated  or  condensed  milk 
(plain  or  sweetened) ,  evaporated  or  con¬ 
densed  skim  milk  (plain  or  sweetened), 
formulas  especially  prepared  for  infant 
feeding  or  dietary  use  that  are  packaged 
in  hermetically  sealed  glass  or  all-metal 
containers,  any  product  that  contains 
by  weight  less  than  6.5  percent  nonfat 
milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of 
the  quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

§  1096.16  Fluid  cream  product. 

"Fluid  cream  product”  means  cream 
(other  than  plastic  cream  or  frozen 


cream),  sour  cream,  or  a  mixture  (in¬ 
cluding  a  cultured  mixture)  of  cream 
and  milk  or  skim  milk  containing  9  per¬ 
cent  or  more  butterfat,  with  or  without 
the  addition  of  other  ingredients. 

§  1096.17  Filled  milk. 

“Filled  milk”  means  any  combination 
of  nonmilk  fat  (or  oil)  with  skim  milk 
(whether  fresh,  cultured,  reconstituted, 
or  modified  by  the  addition  of  nonfat 
milk  solids) ,  with  or  without  milkfat,  so 
that  the  product  (including  stabilizers, 
emulsifiers,  or  flavoring)  resembles  milk 
or  any  other  fluid  milk  product,  and 
contains  less  than  6  percent  nonmilk  fat 
(or  oil). 

§  1096.18  Cooperative  association. 

"Cooperative  association”  means  any 
cooperative  marketing  association  of 
producers  which  the  Secretary  deter¬ 
mines,  after  application  by  the  associa¬ 
tion: 

(a)  To  be  qualified  under  the  provi¬ 
sions  of  the  Act  of  Congress  of  Febru¬ 
ary  18,  1922,  as  amended,  known  as  the 
“Capper- Volstead  Act”;  and 

(b)  To  have  full  authority  in  the  sale 
of  milk  of  its  members  and  to  be  engaged 
in  making  collective  sales  or  marketing 
milk  or  its  products  for  its  members. 

Handler  Reports 

§  1096.30  Reports  of  receipts  and  utili¬ 
sation. 

On  or  before  the  seventh  day  after  the 
end  of  each  month,  each  handler  shall 
report  for  such  month  to  the  market  ad¬ 
ministrator,  In  the  detail  and  on  the 
forms  prescribed  by  the  market  adminis¬ 
trator,  as  follows: 

(a)  Each  handler,  with  respect  to  each 
of  his  pool  plants,  shall  report  the  quan¬ 
tities  of  skim  milk  and  butterfat  con¬ 
tained  in  or  represented  by: 

(1)  Receipts  of  producer  milk,  includ¬ 
ing  producer  milk  diverted  by  the 
handler  from  the  pool  plant  to  other 
plants; 

(2)  Receipts  of  milk  from  handlers 
described  in  5  1096.9(c) ; 

(3)  Receipts  of  fluid  milk  products 
and  bulk  fluid  cream  products  from 
other  pool  plants; 

(4)  Receipts  of  other  source  milk ; 

(5)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  products  specified  in  §  1096.40(b) 
(1);  and 

(6)  The  utilization  or  disposition  of 
all  milk,  filled  milk,  and  milk  products 
required  to  be  reported  pursuant  to  this 
paragraph. 

(b)  Each  handler  operating  a  partially 
regulated  distributing  plant  shall  report 
with  respect  to  such  plant  in  the  same 
manner  as  prescribed  for  reports  required 
by  paragraph  (a)  of  this  section.  Receipts 
of  milk  that  would  have  been  producer 
milk  if  the  plant  had  been  fully  regulated 
shall  be  reported  in  lieu  of  producer  milk. 
Such  report  shall  show  also  the  quantity 
of  any  reconstituted  skim  milk  in  route 
disposition  in  the  marketing  area. 

(c)  Each  handler  described  in 
§  1096.9  (b)  and  (c)  shall  report: 
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(1)  The  quantities  of  all  skim  milk 
and  butterfat  contained  in  receipts  of 
milk  from  producers;  and 

(2)  The  utilization  or  disposition  of  all 
such  receipts. 

(d)  Each  handler  not  specified  in  par¬ 
agraphs  (a)  through  (c)  of  this  section 
shall  report  with  respect  to  his  receipts 
and  utilization  of  milk,  filled  milk,  and 
milk  products,  in  such  manner  as  the 
market  administrator  may  prescribe. 

§  1096.31  Payroll  reports. 

(a)  On  or  before  the  20th  day  after  the 
end  of  each  month,  each  handler  de¬ 
scribed  in  §  1096.9  (a) ,  Cb) ,  and  (c) ,  shall 
report  to  the  market  administrator  his 
producer  payroll  for  such  month,  in  the 
detail  prescribed  by  the  market  adminis¬ 
trator,  showing  for  each  producer: 

(1)  His  name  and  addess; 

(2)  The  total  pounds  of  milk  received 
from  such  producer; 

(3)  The  average  butterfat  content  of 
such  milk;  and 

(4)  The  price  per  hundredweight,  the 
gross  amount  due,  the  amount  and  nature 
of  any  deductions,  and  the  net  amount 
paid. 

(b)  Each  handler  operating  a  partially 
regulated  distributing  plant  who  elects 
to  make  payment  pursuant  to  §  1096.76 
(b)  shall  report  for  each  dairy  farmer 
who  would  have  been  a  producer  if  the 
plant  had  been  fully  regulated  in  the 
same  manner  as  prescribed  for  reports 
required  by  paragraph  (a)  of  this 
section. 

§  1096.32  Other  reports. 

(a)  Each  handler,  who  causes  milk 
to  be  diverted  for  his  account  directly 
from  a  producer’s  farm  to  a  nonpool 
plant,  shall  prior  to  such  diversion  report 
to  the  market  administrator  and  to  the 
cooperative  association  of  which  such 
producer  is  a  member  his  intention  to 
divert  such  milk,  the  proposed  date  or 
dates  of  such  diversion,  and  the  name  of 
the  plant  to  which  such  milk  is  to  be 
diverted. 

<b)  In  addition  to  the  reports  required 
pursuant  to  paragraph  (a)  of  this  section 
and  §§  1096.30  and  1096.31,  each  handler 
shall  report  such  other  information  as 
the  market  administrator  deems  neces¬ 
sary  to  verify  or  establish  such  handler’s 
obligation  under  the  order. 

Classification  of  Milk 

§  1096.40  Classes  of  utilization. 

Except  as  provided  in  §  1096.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1096.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise  pro¬ 
vided  in  paragraphs  (b)  and  (c)  of  this 
section;  and 

(2)  Not  specifically  accounted  for  as 
Class  II  or  Class  III  milk. 

(b)  Class  II  milk.  Class  n  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product,  eggnog,  yogurt,  and  any 


product  containing  6  percent  or  more 
nonmilk  fat  (or  oil)  that  resembles  a 
fluid  cream  pn&iuct,  eggnog,  or  yogurt, 
except  as  otherwise  provided  in  para¬ 
graph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  to 
any  commercial  food  processing  estab¬ 
lishment  (other  than  a  milk  or  filled  milk 
plant)  at  which  food  products  (other 
than  milk  products  and  filled  milk)  are 
processed  and  from  which  there  is  no 
disposition  of  fluid  milk  products  or 
fluid  cream  products  other  than  those 
received  in  consumer- type  packages; 
and 

(4)  Used  to  produce: 

'  (i)  Cottage  cheese,  lowfat  cottage 
cheese,  and  dry  curd  cottage  cheese; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases)  containing  20  percent  or  more 
total  solids,  frozen  desserts,  and  frozen 
dessert  mixes: 

( iii)  Any  concentrated  milk  product  in 
bulk,  fluid  form; 

(iv)  Plastic  cream,  frozen  cream,  and 
anhydrous  milkfat; 

(v)  Custards,  puddings,  and  pancake 
mixes;  and 

(vi)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed  glass  or 
all-metal  containers. 

(c )  Class  III  milk.  Class  ni  milk  shall 
be  all  skim  milk  and  butterfat: 

( 1 )  Used  to  produce : 

(1)  Cheese  (other  than  cottage  cheese, 
lowfat  cottage  cheese,  and  dry  curd  cot¬ 
tage  cheese) ; 

(ii)  Butter: 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a  con¬ 
sumer-type  package ;  and 

(v)  Any  product  not  otherwise  speci¬ 
fied  in  this  section ; 

(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulk  or 
packaged  form  and  products  specified 
in  paragraph  (b)(1)  of  this  section  in 
bulk  form; 

(3)  In  fluid  milk  products  and  prod¬ 
ucts  specified  in  paragraph  (b)(1)  of 
this  section  that  are  disposed  of  by  a 
handler  for  animal  feed ; 

(4)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  of  this  sec¬ 
tion  that  are  dumped  by  a  handler  if  the 
market  administrator  is  notified  of  such 
dumping  in  advance  and  is  given  the  op¬ 
portunity  to  verify  such  disposition; 

(5)  In  skim  milk  in  any  modified  fluid 
milk  product  that  1s  in  excess  of  the 
quantity  of  skim  milk  in  such  product 
that  was  included  within  the  fluid  milk 
product  definition  pursuant  to  §  1096.15; 
and 

(6)  In  shrinkage  assigned  pursuant  to 
5  1096.41(a)  to  the  receipts  specified  in 
S  1096.41(a)(2)  and  in  shrinkage  speci¬ 
fied  in  S  1096.41(b)  and  (c). 


§  1096.41  Shrinkage. 

For  purposes  of  classifying  all  skim 
milk  and  butterfat  to  be  reported  by  a 
handler  pursuant  to  S  1096.30,  the  mar¬ 
ket  administrator  shall  determine  the 
following: 

(a)  The  pro  rata  assignment  of 
shrinkage  of  skim  milk  and  butterfat, 
respectively,  at  each  pool  plant  to  the 
respective  quantities  of  skim  milk  and 
butterfat: 

(1)  In  the  receipts  specified  in  para¬ 
graph  (b)  (1)  through  (6)  of  this  sec¬ 
tion  on  which  shrinkage  is  allowed  pur¬ 
suant  to  such  paragraph;  and 

(2)  In  other  source  milk  not  specified 
in  paragraph  (b)  (1)  through  (6)  of 
this  section  which  was  received  in  the 
form  of  a  bulk  fluid  milk  product; 

(b)  The  shrinkage  of  skim  milk  and 
butterfat,  respectively,  assigned  pursu¬ 
ant  to  paragraph  (a)  of  this  section  to 
the  receipts  specified  in  paragraph  (a) 
(1)  of  this  section  that  is  not  in  excess 
of: 

(1)  Two  percent  of  the  skim  milk  and 
butterfat,  respectively,  in  producer  milk 
(excluding  milk  diverted  by  the  plant 
operator  to  another  plant) ; 

(2)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  milk  re¬ 
ceived  from  a  handler  described  in 
§  1096.9(c),  except  that  if  the  operator 
of  the  plant  to  which  the  milk  is  de¬ 
livered  purchases  such  milk  on  the  basis 
of  weights  determined  from  its  measure¬ 
ment  at  the  farm  and  butterfat  tests  de¬ 
termined  from  farm  bulk  tank  samples, 
the  applicable  percentage  under  this 
subparagraph  shall  be  2  percent; 

(3)  Plus  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  producer 
milk  diverted  from  such  plant  by  the 
plant  operator  to  another  plant,  except 
that  if  the  operator  of  the  plant  to  which 
the  milk  is  delivered  purchases  such  milk 
on  the  basis  of  weights  determined  from 
its  measurement  at  the  farm  and  butter¬ 
fat  tests  determined  from  farm  bulk  tank 
samples,  the  applicable  percentage  under 
this  subparagraph  shall  be  zero: 

(4)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk 
fluid  milk  products  received  by  transfer 
from  other  pool  plants; 

(5)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  order  plants,  excluding  the  quan¬ 
tity  for  which  Class  n  or  Class  III  clas¬ 
sification  is  requested  by  the  operators 
of  both  plants; 

(6)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  from  unregulated 
supply  plants,  excluding  the  quantity  for 
which  Class  n  or  Class  III  classification 
is  requested  by  the  handler;  and 

(7)  Less  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  milk 
transferred  to  other  plants  that  is  not 
in  excess  of  the  respective  amounts  of 
skim  milk  and  butterfat  to  which  per¬ 
centages  are  applied  in  paragraph  (b) 
(1),  (2),  (4),  (5),  and  (6)  of  this  sec¬ 
tion;  and 

(c)  The  quality  of  skim  milk  and  but¬ 
terfat,  respectively,  in  shrinkage  of  milk 
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from  producers  for  which  a  cooperative 
association  is  the  handler  pursuant  to 
§  1096.9  (b)  or  (c),  but  not  in  excess  of 
0.5  percent  of  the  skim  milk  and  butter- 
fat,  respectively,  in  such  milk.  If  the 
operator  of  the  plant  to  which  the  milk 
is  delivered  purchases  such  milk  on  the 
basis  of  weights  determined  from  its 
measurement  at  the  farm  and  butterfat 
tests  determined  from  farm  bulk  tank 
samples,  the  applicable  percentage 
under  this  paragraph  for  the  cooperative 
association  shall  be  zero. 

§  1096.42  Classification  of  transfers  and 
diversions. 

(a)  Transfers  to  pool  plants.  Skim 
milk  or  butterfat  transferred  in  the  form 
of  a  fluid  milk  product  or  a  bulk  fluid 
cream  product  from  a  pool  plant  to  an¬ 
other  pool  plant  or  by  a  handler  de¬ 
scribed  in  §  1096.9(c)  to  another  han¬ 
dler’s  pool  plant  shall  be  classified  as 
Class  I  milk  unless  both  handlers  request 
the  same  classificaiton  in  another  class. 
In  either  case,  the  classification  of  such 
transfers  shall  be  subject  to  the  follow¬ 
ing  conditions: 

(1)  The  skim  milk  or  butterfat  classi¬ 
fied  in  each  class  shall  be  limited  to  the 
amount  of  skim  milk  and  butterfat,  re¬ 
spectively,  remaining  in  such  class  at 
the  transferee-plant  after  the  computa¬ 
tions  pursuant  to  §  1096.44(a)  (12)  and, 
the  corresponding  step  of  §  1096.44(b); 

(2)  If  the  transferor-plant  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1096.44(a)  (7) 
or  the  corresponding  step  of  §  1096.44  (b) , 
the  skim  milk  or  butterfat  so  trans¬ 
ferred  shall  be  classified  so  as  to  allocate 
the  least  possible  Class  I  utilization  to 
such  other  source  milk;  and 

(3)  If  the  transferor-handler  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1096.44(a) 
(11)  or  (12)  or  the  corresponding  steps 
of  §  1096.44(b),  the  skim  milk  or  butter¬ 
fat  so  transferred,  up  to  the  total  of  the 
skim  milk  and  butterfat,  respectively,  in 
such  receipts  of  other  source  milk,  shall 
not  be  classified  as  Class  I  milk  to  a 
greater  extent  than  would  be  the  case  if 
the  other  source  milk  had  been  received 
at  the  transferee-plant. 

(b)  Transfers  and  diversions  to  other 
order  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
product  from  a  pool  plant  to  an  other 
order  plant  shall  be  classified  in  the  fol¬ 
lowing  manner.  Such  classification  shall 
apply  only  to  the  skim  milk  or  butterfat 
that  is  in  excess  of  any  receipts  at  the 
pool  plant  from  the  other  order  plant  of 
skim  milk  and  butterfat,  respectively,  in 
fluid  milk  products  and  bulk  fluid  cream 
products,  respectively,  that  are  in  the 
same  category  as  described  in  paragraph 

(b)  (1),  (2),  or  (3)  of  this  section: 

(1)  If  transferred  as  packaged  fluid 
milk  products,  classification  shall  be  in 
the  classes  to  which  allocated  as  a  fluid 
milk  product  under  the  other  order; 

(2)  If  transferred  in  bulk  form,  classi¬ 
fication  shall  be  in  the  classes  to  which 
allocated  under  the  other  order  (includ¬ 
ing  allocation  under  the  conditions  set 
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forth  in  paragraph  (b)  (3)  of  this 
section) ; 

(3)  If  the  operators  of  both  plants  so 
request  in  their  reports  of  receipts  and 
utilization  filed  with  their  respective 
market  administrators,  transfers  or  di¬ 
versions  in  bulk  form  shall  be  classified 
as  Class  n  or  Class  HI  milk  to  the  extent 
of  such  utilization  available  for  such 
classification  pursuant  to  the  allocation 
provisions  of  the  other  order; 

(4)  If  information  concerning  the 
classes  to  which  such  transfers  or  diver¬ 
sions  were  allocated  under  the  other 
order  is  not  available  to  the  market  ad¬ 
ministrator  for  the  purpose  of  establish¬ 
ing  classification  under  this  paragraph, 
classification  shall  be  as  Class  I,  sub¬ 
ject  to  adjustment  when  such  informa¬ 
tion  is  available; 

(5)  For  purposes  of  this  paragraph,  if 
the  other  order  provides  for  a  different 
number  of  classes  of  utilization  than  is 
provided  for  under  this  part,  skim  milk 
or  butterfat  allocated  to  a  class  consist¬ 
ing  primarily  of  fluid  milk  products  shall 
be  classified  as  Class  I  milk,  and  skim 
milk  or  butterfat  allocated  to  the  other 
classes  shall  be  classified  as  Class  in 
milk;  and 

(6)  If  the  form  in  which  any  fluid 
milk  product  that  is  transferred  to  an 
other  order  plant  is  not  defined  as  a 
fluid  milk  product  under  such  other 
order,  classification  under  this  paragraph 
shall  be  in  accordance  witfi  the  provi¬ 
sions  of  S  1096.40. 

(c)  Transfers  to  producer-handlers 
and  transfers  and  diversions  to  exempt 
plants.  Skim  milk  or  butterfat  in  the 
following  forms  that  is  transferred  from 
a  pool  plant  to  a  producer-handler  under 
this  or  any  other  Federal  order  or  trans¬ 
ferred  or  diverted  from  a  pool  plant  to 
an  exempt  plant  shall  be  classified: 

(1)  As  Class  I  milk,  if  moved  in  the 
form  of  a  fluid  milk  product;  and 

(2)  In  accordance  with  the  utilization 
assigned  to  it  by  the  market  administra¬ 
tor,  if  transferred  in  the  form  of  a  bulk 
fluid  cream  product.  For  this  purpose,  the 
transferee’s  utilization  of  skim  milk  and 
butterfat  in  each  class,  in  series  begin¬ 
ning  with  Class  m,  shall  be  assigned  to 
the  extent  possible  to  its  receipts  of  skim 
milk  and  butterfat,  respectively,  in  bulk 
fluid  cream  products,  pro  rata  to  each 
source. 

(d)  Transfers  and  diversions  to  other 
nonpool  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  following 
forms  from  a  pool  plant  to  a  nonpool 
plant  that  is  not  an  other  order  plant, 
an  exempt  plant,  or  a  producer-handler 
plant  shall  be  classified : 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  packaged  fluid  milk  prod¬ 
uct;  and 

(2)  As  Class  I  milk,  if  transferred  or 
diverted  in  the  form  of  a  bulk  fluid  milk 
product  or  a  bulk  fluid  cream  product, 
unless  the  following  conditions  apply: 

(i)  If  the  conditions  described  in 
paragraph  (d)  (2)  (i)  (a)  and  (b)  of  this 
section  are  met,  transfers  or  diversions 
in  bulk  form  shall  be  classified  on  the 
basis  of  the  assignment  of  the  nonpool 
plant’s  utilization  to  its  receipts  as  set 


forth  in  paragraph  (d)  (2)  (ii)  through 
(viii)  of  this  section: 

(a)  The  transferor-handler  or  di¬ 
vertor-handler  claims  such  classification 
in  his  report  of  receipts  and  utilization 
filed  pursuant  to  §  1096.30  for  the  month 
within  which  such  transaction  occurred; 
and 

(b)  The  nonpool  plant  operator  main¬ 
tains  books  and  records  showing  the 
utilization  of  all  skim  milk  and  butterfat 
received  at  such  plant  which  are  made 
available  for  verification  purposes  if  re¬ 
quested  by  the  market  administrator; 

(ii)  Route  disposition  in  the  marketing 
area  of  each  Federal  milk  order  from  the 
nonpool  plant  and  transfers  of  packaged 
fluid  milk  products  from  such  nonpool 
plant  to  plants  fully  regulated  thereun¬ 
der  shall  be  assigned  to  the  extent  pos¬ 
sible  in  the  following  sequence: 

(a)  Pro  rata  to  receipts  of  packaged 
fluid  milk  products  at  such  nonpool 
plant  from  pool  plants; 

(b)  Pro  rata  to  any  remaining  unas¬ 
signed  receipts  of  packaged  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(c)  Pro  rata  to  receipts  of  bulk  fluid 
milk  products  at  such  nonpool  plant 
from  pool  plants;  and 

(d)  Pro  rata  to  any  remaining  unas¬ 
signed  receipts  of  bulk  fluid  milk  prod¬ 
ucts  at  such  nonpool  plant  from  other 
order  plants; 

(iii)  Any  remaining  Class  I  disposition 
of  packaged  fluid  milk  products  from  the 
nonpool  plant  shall  be  assigned  to  the 
extent  possible  pro  rata  to  any  remain¬ 
ing  un assigned  receipts  of  packaged 
fluid  milk  products  at  such  nonpool  plant 
from  pool  plants  and  other  order  plants; 

(iv)  Except  as  provided  in  paragraph 
(d)  (2)  (ix)  of  this  section,  transfers  of 
bulk  fluid  milk  products  from  the  non¬ 
pool  plant  to  a  plant  fully  regulated  un¬ 
der  any  Federal  milk  order,  to  the  extent 
that  such  transfers  to  the  regulated 
plant  exceed  receipts  of  fluid  milk  prod¬ 
ucts  from  such  plant  and  are  allocated 
to  Class  I  at  the  transferee-plant,  shall 
be  assigned  to  the  extent  possible  in  the 
following  sequence: 

(a)  Pro  rata  to  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
pool  plants ;  and 

(b)  Pro  rata  to  any  remaining  unas¬ 
signed  receipts  of  fluid  milk  products  at 
such  nonpool  plant  from  other  order 
plants; 

(v)  Any  remaining  unassigned  Class 
I  disposition  from  the  nonpool  plant 
shall  be  assigned  to  the  extent  possible 
in  the  following  sequence: 

(a)  To  such  nonpool  plant’s  receipts 
from  dairy  farmers  who  the  market  ad¬ 
ministrator  determines  constitute  regu¬ 
lar  sources  of  Grade  A  milk  for  such 
non  pool  plant;  and 

(b)  To  such  nonpool  plant’s  receipts 
of  Grade  A  milk  from  plants  not  fully 
regulated  under  any  Federal  milk  order 
which  the  market  administrator  deter¬ 
mines  constitute  regular  sources  of 
Grade  A  milk  for  such  non  pool  plant; 

(vi)  Any  remaining  unassigned  re¬ 
ceipts  of  bulk  fluid  milk  products  at  the 
nonpool  plant  from  pool  plants  and  other 
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order  plants  shall  be  assigned,  pro  rata 
among  such  plants,  to  the  extent  possible 
first  to  any  remaining  Class  I  utilization, 
then  to  Class  III  utilization,  and  then  to 
Class  II  utilization  at  such  nonpool 
plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants, 
to  the  extent  possible  first  to  any  re¬ 
maining  Class  III  utilization,  then  to 
any  remaining  Class  n  utilization,  and 
then  to  Class  I  utilization  at  such  non¬ 
pool  plant; 

(viii)  In  determining  the  nonpool 
plant’s  utilization  for  purposes  of  this 
subparagraph,  any  fluid  milk  products 
and  bulk  fluid  cream  products  trans¬ 
ferred  from  such  nonpool  plant  to  a  plant 
not  fully  regulated  under  any  Federal 
milk  order  shall  be  classified  on  the  basis 
of  the  second  plant’s  utilization  using 
the  same  assignment  priorities  at  the 
second  plant  that  are  set  forth  in  this 
subparagraph;  and 

(ix)  Transfers  of  bulk  fluid  milk  prod¬ 
ucts  from  a  non  pool  plant  to  a  pool  plant 
shall  be  classified  as  if  they  were  a  direct 
transfer  pursuant  to  paragraph  (a)  of 
this  section  from  one  pool  plant  to  an¬ 
other  pool  plant  with  Class  II  or  Class  III 
utilization  indicated:  Provided,  That  if 
the  classification  limitations  provided  in 
paragraph  (a)  of  this  section  result  in 
any  skim  milk  or  butterfat  covered  by 
this  subdivision  being  classified  as  Class 
I  from  pool  plants  of  two  or  more  han¬ 
dlers,  such  classification  shall  be  shared 
pro  rata  between  such  handlers  accord¬ 
ing  to  the  respective  quantities  of  fluid 
milk  products  each  handler  transferred 
to  the  nonpool  plant  unless,  at  or  before 
the  time  of  reporting,  signed  statements 
by  operators  of  such  plants  indicate 
agreement  on  a  different  sharing  of  such 
Class  I  classification. 

§  1096.43  General  classification  rules. 

In  determining  the  classification  of 
producer  milk  pursuant  to  §  1096.44,  the 
following  rules  shall  apply : 

(a)  Each  month  the  market  adminis¬ 
trator  shall  correct  for  mathematical  and 
other  obvious  errors  all  reports  filed  pur¬ 
suant  to  §  1096.30  and  shall  compute 
separately  for  each  pool  plant  and  for 
each  cooperative  association  with  respect 
to  milk  for  which  it  is  the  handler  pur¬ 
suant  to  §  1096.9  (b)  or  (c)  the  pounds 
of  skim  milk  and  butterfat,  respectively, 
in  each  class  in  accordance  with 
§§  1096.40,  1096.41,  and  1096.42; 

(b)  If  any  of  the  water  contained  in 
the  milk  from  which  a  product  is  made  is 
removed  before  the  product  is  utilized  or 
disposed  of  by  a  handler,  the  pounds  of 
skim  milk  in  such  product  that  are  to 
be  considered  under  this  part  as  used  or 
disposed  of  by  the  handler  shall  be  an 
amount  equivalent  to  the  nonfat  milk 
solids  contained  in  such  product  plus 
all  of  the  water  originally  associated  with 
such  solids;  and 

(c)  The  classification  of  producer  milk 
for  which  a  cooperative  association  is  the 
handler  pursuant  to  S  1096.9  (b)  or  (c) 
shall  be  determined  separately  from  the 


operations  of  any  pool  plant  operated 
by  such  cooperative  association. 

§  1096.44  Classification  of  producer 
milk. 

For  each  month  the  market  adminis¬ 
trator  shall  determine  the  classification 
of  producer  milk  of  each  handler  de¬ 
scribed  in  5  1096.9(a)  for  each  of  his  pool 
plants  separately  and  of  each  handler 
described  in  §  1096.9  (b)  and  (c)  by  al¬ 
locating  the  handler’s  receipts  of  skim 
milk  and  butterfat  to  his  utilization  as 
follows: 

(а)  Skim  milk  shall  be  allocated  in 
the  following  manner; 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  III  the  pounds  of  skim 
milk  in  shrinkage  specified  in  5  1096.41 
(b) ; 

(2)  Subtract  from  the  total  pounds 
of  skim  milk  in  Class  I  the  pounds  of 
skim  milk  in  receipts  of  packaged  fluid 
milk  products  from  an  unregulated  sup¬ 
ply  plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to  such 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment  obliga¬ 
tion  under  any  order ; 

(3)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  fluid  milk  products  re¬ 
ceived  in  packaged  form  from  an  other 
order  plant,  except  that  to  be  subtracted 
pursuant  to  paragraph  (a)(7)(vi)  of 
this  section,  as  follows: 

(i)  From  Class  m  milk,  the  lesser  of 
the  pounds  remaining  or  2  percent  of 
such  receipts;  and 

(ii)  From  Class  I  milk,  the  remainder 
of  such  receipts; 

(4)  Subtract  from  the  pounds  of  skim 
milk  in  Class  II  the  pounds  of  skim  milk 
in  products  specified  in  5  1096.40(b)(1) 
that  were  received  in  packaged  form 
from  other  plants,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  II ; 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products  speci¬ 
fied  in  §  1096.40(b)(1)  that  were  in  in¬ 
ventory  at  the  beginning  of  the  month  in 
packaged  form,  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
n.  This  subparagraph  shall  apply  only  if 
the  pool  plant  was  subject  to  the  provi¬ 
sions  of  this  subparagraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(б)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  other  source  milk 
(except  that  received  in  the  form  of  a 
fluid  milk  product  or  a  fluid  cream  prod¬ 
uct)  that  is  used  to  produce,  or  added  to, 
any  product  specified  in  §  1096.40(b), 
but  not  in  excess  of  the  pounds  of  skim 
milk  remaining  in  Class  II; 

(7)  Subtract  in  the  order  specified  be¬ 
low  from  the  pounds  of  skim  milk  re¬ 
maining  in  each  class,  in  series  beginning 
with  Class  in,  the  pounds  of  skim  milk 
In  each  of  the  following: 

(1)  Other  source  milk  (except  that  re¬ 
ceived  in  the  form  of  a  fluid  milk  prod¬ 


uct)  and,  if  paragraph  (a)  (5)  of  this 
section  applies,  packaged  Inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1096.40(b)  (1)  that  was  not 
subtracted  pursuant  to  paragraph  (a) 
(4) ,  (5) ,  and  (6)  of  this  section; 

(ii)  Receipts  of  fluid  milk  products 
(except  filled  milk)  for  which  Grade  A 
certification  is  not  established; 

(iii)  Receipts  of  fluid  milk  products 
from  unidentified  sources; 

(iv)  Receipts  of  fluid  milk  products 
from  a  producer-handler  as  defined 
under  this  or  any  other  Federal  milk 
order  and  from  an  exempt  plant; 

(v)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  unregulated 
supply  plant  that  were  not  subtracted 
pursuant  to  paragraph  (a)  (2)  of  this 
section;  and 

(vi)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  other  order 
plant  that  is  regulated  under  any  Fed¬ 
eral  milk  order  providing  for  individual- 
handler  pooling,  to  the  extent  that  re¬ 
constituted  skim  milk  is  allocated  to 
Class  I  at  the  transferor-plant; 

(8)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk  re¬ 
maining  in  Class  II  and  Class  III,  in 
sequence  beginning  with  Class  III: 

(i)  The  pounds  of  skim  milk  in  receipts 
of  fluid  milk  products  from  an  unregu¬ 
lated  supply  plant  that  were  not  sub¬ 
tracted  pursuant  to  paragraph  (a)  (2) 
and  (7)  (v)  of  this  section  for  which 
the  handler  requests  a  classification  other 
than  Class  I,  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II  and  Class  III  combined; 

(ii)  The  pounds  of  skim  milk  in  re¬ 
ceipts  of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraph  (a) 
(2),  (7)(v),  and  (8)  (i)  of  this  section 
which  are  in  excess  of  the  pounds  of  skim 
milk  determined  pursuant  to  paragraph 
(a)  (8)  (ii)  (a)  through  (c)  of  this  sec¬ 
tion.  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  Class  II  and  Class  III 
combined  exceed  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds 
of  skim  milk  in  Class  II  and  Class  III 
shall  be  increased  (increasing  Class  III 
first  to  the  extent  permitted  by  the 
handler’s  total  Class  III  utilization  at  his 
other  pool  plants)  by  an  amount  equal 
to  such  quantity  to  be  subtracted  and 
the  pounds  of  skim  milk  in  Class  I  shall 
be  decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
other  pool  plants  of  the  handler  shall 
be  adjusted  to  the  extent  possible  in  the 
reverse  direction  by  a  like  amount.  Such 
adjustment  shall  be  made  at  the  other 
plants  in  sequence  beginning  with  the 
plant  having  the  least  minus  location 
adjustment: 

(a)  Multiply  by  1.25  the  sum  of  the 
pounds  of  skim  milk  remaining  in  Class  I 
at  this  allocation  step  at  all  pool  plants 
of  the  handler; 

(b)  Subtract  from  the  above  result  the 
sum  of  the  pounds  of  skim  milk  in  re¬ 
ceipts  at  all  pool  plants  of  the  handler  of 
producer  milk,  fluid  milk  products  from 
pool  plants  of  other  handlers,  milk  from 
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a  handler  described  in  §  1096.9(c),  and 
bulk  fluid  milk  products  from  other  order 
plants  that  were  not  subtracted  pursu¬ 
ant  to  paragraph  (a)  (7)  (vi)  of  this 
section:  and 

(c>  Multiply  any  plus  quantity  result¬ 
ing  above  by  the  percentage  that  the 
receipts  of  skim  milk  in  fluid  milk  prod¬ 
ucts  from  unregulated  supply  plants  that 
remain  at  this  pool  plant  is  of  all  such 
receipts  remaining  at  this  allocation  step 
at  all  pool  plants  of  the  handler:  and 

(iii)  The  pounds  of  skim  milk  in  re¬ 
ceipts  of  bulk  fluid  milk  products  from 
an  other  order  plant  that  are  in  excess  of 
bulk  fluid  milk  products  transferred  or 
diverted  to  such  plant  and  that  were  not 
subtracted  pursuant  to  paragraph  (a) 
(7)  (vi)  of  this  section,  if  Class  n  or  Class 
III  classification  is  requested  by  the 
operator  of  the  other  order  plant  and 
the  handler,  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

II  and  Class  III  combined : 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1096.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraph  (a)  (5)  and  (7)  (i)  of  this 
section: 

(10)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  III  the  pounds  of 
skim  milk  subtracted  pursuant  to  para¬ 
graph  (a)(1)  of  this  section; 

(11)  Subject  to  the  provisions  of 
paragraph  (a)  (11)  (i)  of  this  section, 
subtract  from  the  pounds  of  skim  milk 
remaining  in  each  class  at  the  plant:  pro 
rata  to  the  total  pounds  of  skin,  milk  re¬ 
maining  in  Class  I  and  in  Class  II  and 
Class  III  combined  at  this  allocation  step 
at  all  pool  plants  of  the  handler,  with  the 
quantity  prorated  to  Class  II  and  Class 

III  combined  being  subtracted  first  from 
Class  III  and  then  from  Class  n,  the 
pounds  of  skim  milk  in  receipts  of  fluid 
milk  products  from  an  unregulated 
supply  plant  that  were  not  subtracted 
pursuant  to  paragraph  (a)(2),  (7>(v), 
and  (8)  (i)  and  (ii)  of  this  section 
and  that  were  not  offset  by  transfers  or 
diversions  of  fluid  milk  products  to  the 
same  unregulated  supply  plant  from 
which  fluid  milk  products  to  be  allocated 
at  this  step  were  received: 

(i)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  any  class  pursuant 
to  this  subparagraph  exceed  the  pounds 
of  skim  nilk  remaining  in  such  class, 
the  pounds  of  skim  milk  in  such  class 
shall  be  increased  by  an  amount  equal 
to  such  quantity  to  be  subtracted  and 
the  pounds  of  skim  milk  in  the  other 
classes  (beginning  with  the  higher- 
priced  class)  shall  be  decreased  by  a  like 
amount.  In  such  case  the  pounds  of 
skim  milk  remaining  in  each  class  at 
this  allocation  step  at  othei  pool  plants 
of  the  handler  shall  be  adjusted  to  the 
extent  possible  in  the  reverse  direction 
by  a  like  amount.  Such  adjustment  shall 
be  made  at  the  other  plant,  in  sequence 
beginning  with  the  plant  having  the  least 
minus  location  adjustment; 


(12)  Subtract  in  the  manner  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class  the  pounds  of 
skim  milk  in  receipts  of  bulk  fluid  milk 
products  from  an  other  order  plant  that 
are  in  excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant 
and  that  were  not  subtracted  pursuant  to 
paragraph  (a)  (7)  (vi)  and  (8)  (iii)  of  this 
section: 

(i)  Subject  to  the  provisions  of  para¬ 
graph  (a)  (12)  (ii)  and  (iii)  of  this  sec¬ 
tion,  such  subtraction  shall  be  pro  rata 
to  the  pounds  of  skim  milk  in  Class  I  and 
in  Class  II  and  Class  III  combined,  with 
the  quantity  prorated  to  Class  II  and 
Class  III  combined  being  subtracted  first 
from  Class  III  and  then  from  Class  II, 
with  respect  to  whichever  of  the  follow¬ 
ing  quantities  represents  the  lower  pro¬ 
portion  of  Class  I  milk: 

(a)  The  estimated  utilization  of  skim 
milk  of  all  handlers  in  each  class  as  an¬ 
nounced  for  the  month  pursuant  to 
§  1096.45(a) ;  or 

( b )  The  total  pounds  o'  skim  milk  re¬ 
maining  in  each  class  at  this  allocation 
step  at  all  pool  plants  of  the  handler; 

(ii)  Should  the  proration  pursuant  to 
paragraph  (a)  (12)  (i)  of  this  section  re¬ 
sult  in  the  total  pounds  of  skim  milk  at 
all  pool  plants  of  the  handler  that  are 
to  be  subtracted  at  this  allocation  step 
from  Class  II  and  Class  III  combined 
exceeding  the  pounds  of  skim  milk  re¬ 
maining  in  Class  II  and  Class  III  at  all 
such  plants,  the  pounds  of  such  excess 
shall  be  subtracted  from  the  pounds  of 
skim  milk  remaining  in  Class  I  after  such 
proratlon  at  the  pool  plants  at  which 
such  other  source  milk  was  received;  and 

(iii)  Except  as  provided  in  paragraph 

(a)(12)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(a)  (12)  (i)  or  (ii)  of  this  section 

result  in  a  quantity  of  skim  milk  to  be 
subtracted  from  any  class  that  exceeds 
the  pounds  of  skim  milk  remaining  in 
such  class,  the  pounds  of  skim  milk  in 
such  class  shall  be  increased  by  an 
amount  equal  to  such  quantity  to  be  sub¬ 
tracted  and  the  pounds  of  skim  milk  in 
the  other  classes  (beginning  with  the 
higher-priced  class)  shall  be  decreased 
by  a  like  amount.  In  such  case,  the 
pounds  of  skim  milk  remaining  in  each 
class  at  this  allocation  step  at  other  pool 
plants  of  the  handler  shall  be  adjusted 
to  the  extent  possible  in  the  reverse  di¬ 
rection  by  a  like  amount.  Such  adjust¬ 
ment  shall  be  made  at  the  other  plants 
in  sequence  beginning  with  the  plant 
having  the  least  minus  location  adjust¬ 
ment; 

(13)  Subtract  from  the  pounds  of 
skim  milk  remaining  in  each  class  the 
pounds  of  skim  milk  in  receipts  of  fluid 
milk  products  and  bulk  fluid  cream  prod¬ 
ucts  from  another  pool  plant  or  a  han¬ 
dler  described  in  §  1096.9(c)  according 
to  the  classification  of  such  products  pur¬ 
suant  to  §  1096.42(a) ;  and 

(14)  If  the  total  pounds  of  skim  milk 
remaining  in  all  classes  exceed  the 
pounds  of  skim  milk  in  producer  milk, 
subtract  such  excess  from  the  pounds  of 
skim  milk  remaining  in  each  class  in 
series  beginning  with  Class  in.  Any 


amount  so  subtracted  shall  be  known  as 
“overage”; 

(b)  Butterfat  shall  be  allocated  in  ac¬ 
cordance  with  the  procedure  outlined  for 
skim  milk  in  paragraph  (a)  of  this  sec¬ 
tion;  and 

(c)  The  quantity  of  producer  milk  in 
each  class  shall  be  the  combined  pounds 
of  skim  milk  and  butterfat  remaining  in 
each  class  after  the  computations  pur¬ 
suant  to  §  1096.44(a)  (14)  and  the  cor¬ 
responding  step  of  §  1096.44(b). 

§  1096.45  Market  administrator's  re¬ 
ports  and  announcements  concerning 
classification. 

The  market  administrator  shall  make 
the  following  reports  and  announce¬ 
ments  concerning  classification: 

(a)  Whenever  required  for  the  pur¬ 
pose  of  allocating  receipts  from  other 
order  plants  pursuant  to  §  1096.44(a) 
(12)  and  the  corresponding  step  of 
§  1096.44(b),  estimate  and  publicly  an¬ 
nounce  the  utilization  (to  the  nearest 
whole  percentage)  in  each  class  during 
the  month  of  skim  milk  and  butterfat, 
respectively,  in  producer  milk  of  all  han¬ 
dlers.  Such  estimate  shall  be  based  upon 
the  most  current  available  data  and  shall 
be  final  for  such  purpose. 

(b)  Report  to  the  market  administra¬ 
tor  of  the  other  order,  as  soon  as  possi¬ 
ble  after  the  rep>ort  of  receipts  and  utili¬ 
zation  for  the  month  is  received  from  a 
handler  who  has  received  fluid  milk 
products  or  bulk  fluid  cream  products 
from  an  other  order  plant,  the  class  to 
which  such  receipts  are  allocated  pursu¬ 
ant  to  §  1096.44  on  the  basis  of  such 
report,  and,  thereafter,  any  change  In 
such  allocation  required  to  correct  errors 
disclosed  in  the  verification  of  such 
report. 

(c)  Furnish  to  each  handler  operating 
a  pool  plant  who  has  shipped  fluid  milk 
products  or  bulk  fluid  cream  products  to 
an  other  order  plant  the  class  to  which 
such  shipments  were  allocated  by  the 
market  administrator  of  the  other  order 
on  the  basis  of  the  rep>ort  by  the  re¬ 
ceiving  handler,  and,  as  necessary,  any 
changes  in  such  allocation  arising  from 
the  verification  of  such  report. 

(d)  On  or  before  the  11th  day  after 
the  end  of  each  month,  report  to  each 
cooperative  association  which  so  requests 
the  amount  and  class  utilization  of  milk 
received  by  each  handler  from  producers 
who  are  members  of  such  cooperative 
association.  For  the  purpose  of  this  re- 
pert  the  milk  so  received  shall  be  pro¬ 
rated  to  each  class  in  the  proportion 
that  the  total  receipts  of  milk  from  pro¬ 
ducers  by  such  handler  were  used  in  each 
class. 

Class  Prices 
§  1096.50  Class  prices. 

Subject  to  the  provisions  of  §  1096.52, 
the  class  prices  for  the  month  per  hun¬ 
dredweight  of  milk  containing  3.5  per¬ 
cent  butterfat  shall  be  as  follows: 

(a)  Class  I  price.  The  Class  I  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $2.47. 

(b)  Class  II  price.  The  Class  n  price 
shall  be  the  basic  formula  price  for  the 
month  plus  10  cents. 
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(c)  Class  III  price.  The  Class  III  price 
shall  be  the  basic  formula  price  for  the 
month,  but  not  to  exceed  an  amount 
computed  as  follows: 

(1)  Multiply  by  4.2  the  simple  average 
of  the  wholesale  selling  prices  (using  the 
midpoint  of  any  price  range  as  one  price) 
of  Grade  A  (92-score)  bulk  butter  per 
pound  at  Chicago,  as  reported  by  the 
Department  for  the  month; 

(2)  Multiply  by  8.2  the  weighted  av¬ 
erage  of  carlot  prices  per  pound  of  spray 
process  nonfat  dry  milk  for  human  con¬ 
sumption,  f.o.b.  manufacturing  plants  in 
the  Chicago  area,  as  published  for  the 
period  from  the  26th  day  of  the  preced¬ 
ing  month  through  the  25th  day  of  the 
current  month  by  the  Department;  and 

(3)  Prom  the  sum  of  the  amounts  com¬ 
puted  pursuant  to  paragraph  (c)(1)  and 
(2)  of  this  section  subtract  48  cents  and 
round  to  the  nearest  cent. 

§  1096.51  Basic  formula  price. 

The  “basic  formula  price’’  shall  be  the 
average  price  per  hundredweight  for 
manufacturing  grade  milk,  f.o.b.  plants 
In  Minnesota  and  Wisconsin,  as  reported 
by  the  Department  for  the  month,  ad¬ 
justed  to  a  3.5  percent  butterfat  basis 
and  rounded  to  the  nearest  cent.  For 
such  adjustment,  the  butterfat  differ¬ 
ential  (rounded  to  the  nearest  one-tenth 
cent)  per  one-tenth  percent  butterfat 
shall  be  0.12  times  the  simple  average  of 
the  wholesale  selling  prices  (using  the 
midpoint  of  any  price  range  as  one  price) 
of  Grade  A  (92-score)  bulk  butter  per 
pound  at  Chicago,  as  reported  by  the  De¬ 
partment  for  the  month.  For  the  purpose 
of  computing  the  Class  I  price,  the  result¬ 
ing  price  shall  be  not  less  than  $4.33. 

§  1096.52  Plant  location  adjustments 
for  handlers. 

(a)  For  milk  received  from  producers 
at  a  pool  plant  located  more  than  50  but 
not  more  than  60  miles  by  shortest  hard¬ 
surfaced  highway  distance  as  determined 
by  the  market  administrator,  from  the 
nearer  of  the  city  halls  in  Minden  or 
Monroe,  La.,  and  classified  as  Class  I 
milk  or  assigned  Class  I  location  adjust¬ 
ment  credit  pursuant  to  paragraph  (b) 
of  this  section,  the  price  computed  pur¬ 
suant  to  §  1096.50(a)  shall  be  reduced  by 
12  cents,  plus  1  cent  for  each  10  miles 
or  fraction  thereof  that  such  distance 
exceeds  60  miles. 

(b)  For  purposes  of  calculating  such 
adjustment,  transfers  between  pool 
plants  shall  be  assigned  Class  I  disposi¬ 
tion  at  the  transferee-plant,  in  excess  of 
the  sum  of  receipts  at  such  plant  from 
producers  and  handlers  described  in 
§  1096.9(c),  and  the  pounds  assigned  as 
Class  I  to  receipts  from  other  order 
plants  and  unregulated  supply  plants, 
such  assignment  to  be  made  first  to 
transferor-plants  at  which  no  location 
adjustment  credit  is  applicable  and  then 
in  sequence  beginning  with  the  plant  at 
which  the  least  location  adjustment 
would  apply. 

(c)  The  Class  I  price  applicable  to 
other  source  milk  shall  be  adjusted  at  the 
rates  set  forth  in  paragraph  (a)  of  this 
section,  except  that  the  adjusted  Class  I 


price  shall  not  be  less  than  the  Class  m 
price. 

§  1096.53  Announcement  of  class  prices. 

The  market  administrator  shall  an¬ 
nounce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month  and  the  Class  n 
and  Class  m  prices  for  the  preceding 
month. 

§  1096.54  Equivalent  price. 

If  for  any  reason  a  price  or  pricing 
constituent  required  by  this  part  for 
computing  class  prices  or  for  other  pur¬ 
poses  is  not  available  as  prescribed  in 
this  part,  the  market  administrator  shall 
use  a  price  or  pricing  constituent  deter¬ 
mined  by  the  Secretary  to  be  equivalent 
to  the  price  or  pricing  constituent  that 
is  required. 

Uniform  Price 

§  1096.60  Handler’s  value  of  milk  for 
computing  uniform  price. 

For  the  purpose  of  computing  the  uni¬ 
form  price,  the  market  administrator 
shall  determine  for  each  month  the  value 
of  milk  of  each  handler  with  respect  to 
each  of  his  pool  plants  and  of  each  han¬ 
dler  described  in  §.  1096.9  (b)  and  (c)  as 
follows: 

(a)  Multiply  the  pounds  of  producer 
milk  in  each  class  as  determined  pur¬ 
suant  to  §  1096.44  by  the  applicable  class 
prices  and  add  the  resulting  amounts; 

(b)  Add  the  amounts  obtained  from 
multiplying  the  pounds  of  overage  sub¬ 
tracted  from  each  class  pursuant  to 
§  1096.44(a)  (14)  and  the  corresponding 
step  of  §  1096.44(b)  by  the  respective 
class  prices,  as  adjusted  by  the  butterfat 
differential  specified  in  §  1096.74,  that 
are  applicable  at  the  location  of  the  pool 
plant; 

(c)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  m  price  for  the  preceding  month 
and  the  Class  I  price  applicable  at  the 
location  of  the  pool  plant  or  the  Class  n 
price,  as  the  case  may  be,  for  the  current 
month  by  the  hundredweight  of  skim 
milk  and  butterfat  subtracted  from  Class 
I  and  Class  n  pursuant  to  §  1096.44(a) 
(9)  and  the  corresponding  step  of 
S  1096.44(b) ; 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  m  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I  pursu¬ 
ant  to  §  1096.44(a)(7)  (i)  through  (iv) 
and  the  corresponding  step  of  8  1096.44 
(b),  excluding  receipts  of  bulk  fluid 
cream  products  from  an  other  order 
plant; 

(e)  Add  the  amount  obtained  from 

multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  transferor-plant  and  the  Class  HI 
price  by  the  hundredweight  of  skim  milk 
and  butterfat  subtracted  from  Class  I 
pursuant  to  5  1096.44(a)(7)  (v)  and 

(vi)  and  the  corresponding  step  of 
5  1096.44(b); 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 


at  the  location  of  the  nearest  unregulated 
supply  plants  from  which  an  equivalent 
volume  was  received  by  the  pounds  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1096.44(a)  (11)  and 
the  corresponding  step  of  8  1096.44(b), 
excluding  such  skim  milk  and  butterfat 
in  receipts  of  bulk  fluid  milk  products 
from  an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  amount 
of  skim  milk  or  butterfat  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is  classi¬ 
fied  and  priced  as  Class  I  milk  and  is  not 
used  as  an  offset  for  any  other  payment 
obligation  under  any  order;  and 

(g)  For  the  first  month  that  this  para¬ 
graph  is  effective,  subtract  the  amount 
obtained  from  multiplying  the  difference 
between  the  Class  I  price  applicable  at 
the  location  of  the  pool  plant  and  the 
Class  n  price,  both  for  the  preceding 
month,  by  the  hundredweight  of  skim 
milk  and  butterfat  in  any  fluid  milk  prod¬ 
uct  or  product  specified  in  8  1096.40(b) 
that  was  in  the  plant’s  inventory  at  the 
end  of  the  preceding  month  and  classified 
as  Class  I  milk. 

§  1096.61  Computation  of  uniform 
price. 

For  each  month,  the  market  adminis¬ 
trator  shall  compute  the  uniform  price 
per  hundredweight  for  milk  of  3.5  percent 
butterfat  content  as  follows: 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  8  1096.60  for  all 
pool  handlers  who  made  reports  pre¬ 
scribed  in  §  1096.30  for  such  month  and 
who  have  made  payments  for  the  pre¬ 
vious  month  pursuant  to  §  1096.71  and 
5  1096.73; 

(b)  Add  an  amount  equal  to  the  sum 
of  the  deductions  to  be  made  for  location 
adjustments  pursuant  to  5  1096.75; 

(c)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  unobligated  balance 
on  hand  in  the  producer-settlement 
fund; 

(d)  Divide  the  resulting  amount  by 
the  sum  of  the  following  for  all  handlers 
Included  in  these  computations: 

(1)  The  total  hundredweight  of  pro¬ 
ducer  milk ;  and 

(2)  The  total  hundredweight  for 
which  a  value  is  computed  pursuant  to 
5  1096.60(f);  and 

(e)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents.  The  result  shall  be 
the  “uniform  price”  for  producer  milk. 

§  1096.62  Announcement  of  uniform 
price  and  butterfat  differential. 

The  market  administrator  shall  an¬ 
nounce  publicly  on  or  before: 

(a)  The  fifth  day  after  the  end  of  each 
month  the  butterfat  differential  for  such 
month;  and 

(b)  The  10th  day  after  the  end  of  each 
month  the  uniform  price  for  such  month. 

Payments  for  Milk 
§  1096.70  Producer-settlement  fund. 

The  market  administrator  shall  estab¬ 
lish  and  maintain  a  separate  fund  known 
as  the  “producer-settlement  fund”  into 
which  he  shall  deposit  all  payments  made 
by  handlers  pursuant  to  88  1096.71, 
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1096.76,  and  1096.77  and  out  of  which 
he  shall  make  payments  to  handlers  pur¬ 
suant  to  §§  1096.72  and  1096.77:  Pro¬ 
vided,  That  payments  due  to  any  handler 
shall  be  offset  by  any  payment  due  from 
such  handler. 

§  1096.71  Payments  to  the  producer- 
settlement  fund. 

(a)  On  or  before  the  12th  day  after 
the  end  of  the  month,  each  handler  shall 
pay  to  the  market  administrator  the 
amount,  if  any,  by  which  the  amount 
specified  in  paragraph  (a)(1)  of  this 
section  exceeds  the  amount  specified 
in  paragraph  (a)(2)  of  this  section: 

(1)  The  total  value  of  milk  of  the 
handler  for  such  month  as  determined 
pursuant  to  §  1096.60. 

(2)  The  sum  of: 

(i)  The  value  at  the  uniform  price,  as 
adjusted  pursuant  to  §  1096.75,  of  such 
handler’s  receipts  of  producer  milk;  and 

(ii)  The  value  at  the  uniform  price 
applicable  at  the  location  of  the  plant 
from  which  received  of  other  source  milk 
for  which  a  value  is  computed  pursuant 
to  §  1096.60(f). 

(b)  On  or  before  the  25th  day  after 
the  end  of  the  month  each  person  who 
operated  an  other  order  plant  that  was 
regulated  during  such  month  under  an 
order  providing  for  individual-handler 
pooling  shall  pay  to  the  market  admin¬ 
istrator  an  amount  computed  as  follows: 

(1)  Determine  the  quantity  of  recon¬ 
stituted  skim  milk  in  filled  milk  in  route 
disposition  from  such  plant  in  the  mar¬ 
keting  area  which  was  allocated  to  Class 
I  at  such  plant.  If  there  is  such  route 
disposition  from  such  plant  in  market¬ 
ing  areas  regulated  by  two  or  more  mar¬ 
ketwide  pool  orders,  the  reconstituted 
skim  milk  allocated  to  Class  I  shall  be 
prorated  to  each  order  according  to  such 
route  disposition  in  each  marketing  area; 
and 

(2)  Compute  the  value  of  the  recon¬ 
stituted  skim  milk  assigned  in  paragraph 
(b)(1)  of  this  section  to  route  disposition 
In  this  marketing  area  by  multiplying 
the  quantity  of  such  skim  milk  by  the 
difference  between  the  Class  I  price 
under  this  part  that  is  applicable  at  the 
location  of  the  other  order  plant  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  III  price. 

§  1096.72  Payments  from  the  producer- 
settlement  fund. 

On  or  before  the  13th  day  after  the 
end  of  each  month  the  market  adminis¬ 
trator  shall  pay  to  each  handler  the 
amount,  if  any,  by  which  the  amount 
computed  pursuant  to  1  1096.71(a)(2) 
exceeds  the  amount  computed  pursuant 
to  §  1096.71(a)(1).  If,  at  such  time,  the 
balance  in  the  producer-settlement  fund 
Is  insufficient  to  make  all  payments  pur¬ 
suant  to  this  section,  the  market  admin¬ 
istrator  shall  reduce  uniformly  such 
payments  and  shall  complete  such  pay¬ 
ments  as  soon  as  the  appropriate  funds 
are  available. 

§  1096.73  Payments  to  producers  and  lo 
cooperative  associations. 

Except  as  provided  in  paragraph  (c) 
of  this  section,  each  handler  shall  make 


payment  to  each  producer  for  milk  re¬ 
ceived  from  such  producer  as  follows: 

(a)  On  or  before  the  28th  day  of  each 
month,  for  milk  received  during  the  first 
15  days  of  the  month  at  not  less  than 
the  Class  III  price  for  the  preceding 
month; 

(b)  On  or  before  the  15th  day  after  the 
end  of  each  month  for  milk  received  dur¬ 
ing  the  month,  an  amount  computed  at 
not  less  than  the  uniform  price  per  hun¬ 
dredweight  pursuant  to  S  1096.61,  subject 
to  the  butterfat  differentials  and  loca¬ 
tion  adjustments  computed  pursuant  to 
§§  1096.74  and  1096.75,  respectively;  and 

(1)  Less  payment  made  pursuant  to 
paragraph  (a)  of  this  section; 

(2)  Less  deductions  for  marketing 
services  pursuant  to  5  1096.86; 

(3)  Plus  or  minus  adjustments  pur¬ 
suant  to  §  1096.77  for  errors  in  previous 
payments  made  to  such  producers;  and 

(4)  Less  proper  deductions  authorized 
by  such  producer; 

(c)  On  or  before  the  25th  and  13th 
days  of  each  month,  in  lieu  of  the  pay¬ 
ment  pursuant  to  paragraphs  (a)  and 

(b)  of  this  section,  respectively,  each 
handler  shall  pay  to  a  cooperative  asso¬ 
ciation  which  so  requests,  with  respect  to 
producers  for  whose  milk  the  market  ad¬ 
ministrator  determines  such  cooperative 
association  is  authorized  to  collect  pay¬ 
ment,  an  amount  equal  to  the  sum  of  the 
individual  payments  otherwise  payable  to 
such  producers; 

(d)  In  making  the  payments  to  pro¬ 
ducers  pursuant  to  paragraph  (b)  or 

(c)  of  this  section,  each  handler  shall 
furnish  each  producer  or  cooperative  as¬ 
sociation  from  whom  he  has  received 
milk  with  a  supporting  statement  which 
shall  show  for  each  month : 

(1)  The  month  and  the  identity  of 
the  handler  and  of  the  producer; 

(2)  The  daily  and  total  pounds  and 
the  average  butterfat  content  of  milk 
received  from  such  producer; 

(3)  The  minimum  rate  or  rates  at 
which  payment  to  such  producer  is  re¬ 
quired  pursuant  to  this  part; 

(4)  The  rate  which  is  used  in  making 
the  payment  if  such  rate  is  other  than 
the  applicable  minimum  rate; 

(5)  The  amount  or  the  rate  per  hun¬ 
dredweight  and  nature  of  each  deduc¬ 
tion  claimed  by  the  handler;  and 

(6)  The  net  amount  of  payment  to 
such  producer;  and 

(e)  Each  handler  shall  make  payment 
to  a  cooperative  association  for  each 
hundredweight  of  milk  received  from 
such  association  in  its  capacity  as  a  han¬ 
dler  as  follows: 

( 1 )  On  or  before  the  25th  day  of  each 
month  for  milk  received  during  the  first 
15  days  of  the  month,  at  not  less  than 
the  Class  III  price  for  the  preceding 
month;  and 

(2)  On  or  before  the  13th  day  after 
the  end  of  each  month  an  amount  equal 
to  not  less  than  the  applicable  class 
prices  adjusted  pursuant  to  §  1096.74,  (i) 
less  the  amounts  paid  pursuant  to  para¬ 
graph  (e)(1)  of  this  section,  and  (ii) 
plus  or  minus  adjustments  pursuant  to 
§  1096.77  for  errors  in  previous  payments 
made  to  such  cooperative  association. 


§  1096.74  Butlerfat  differential. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  uniform  price 
shall  be  increased  or  decreased,  respec¬ 
tively,  for  each  one-tenth  percent  butter¬ 
fat  variation  from  3.5  percent  by  a  but¬ 
terfat  differential,  rounded  to  the  nearest 
one-tenth  cent,  which  shall  be  0.115 
times  the  simple  average  of  the  wholesale 
selling  prices  (using  the  midpoint  of  any 
price  range  as  one  price)  of  Grade  A  (92- 
score)  bulk  butter  per  pound  at  Chicago, 
as  reported  by  the  Department  for  the 
month. 

§  1096.75  Plant  location  adjustments  for 
producers  and  on  nonpool  milk. 

(a)  The  uniform  price  for  producer 
milk  received  at  or  diverted  from  a  pool 
plant  shall  be  reduced  according  to  the 
location  of  the  pool  plant,  at  the  rates 
set  forth  in  §  1096.52. 

(b)  For  purposes  of  computations  pur¬ 
suant  to  §§  1096.71  and  1096.72  the  uni¬ 
form  price  shall  be  adjusted  at  the  rates 
set  forth  in  S  1096.52  applicable  at  the 
location  of  the  nonpool  plant  from  which 
the  milk  was  received,  except  that  the 
adjusted  uniform  price  shall  not  be  less 
than  the  Class  III  price. 

§  1096.76  Payments  by  handler  operat¬ 
ing  a  partially  regulated  distributing 
plant. 

Each  handler  who  operates  a  partially 
regulated  distributing  plant  shall  pay  on 
or  before  the  25th  day  after  the  end  of 
the  month  to  the  market  administrator 
for  the  producer-settlement  fund  the 
amount  computed  pursuant  to  paragraph 
(a)  of  this  section.  If  the  handler  sub¬ 
mits  pursuant  to  §§  1096.30(b)  and 
1096.31(b)  the  information  necessary  for 
making  the  computations,  such  handler 
may  elect  to  pay  in  lieu  of  such  payment 
the  amount  computed  pursuant  to  para¬ 
graph  (b)  of  this  section: 

(a)  The  payment  under  this  para¬ 
graph  shall  be  the  amount  resulting  from 
the  following  computations; 

(1)  Determine  the  pounds  of  route 
disposition  in  the  marketing  area  from 
the  partially  regulated  distributing  plant; 

(2)  Subtract  the  pounds  of  fluid  milk 
products  received  at  the  partially  regu¬ 
lated  distributing  plant: 

(i)  As  Class  I  milk  from  pool  plants 
and  other  order  plants,  except  that  sub¬ 
tracted  under  a  similar  provision  of  an¬ 
other  Federal  milk  order;  and 

(ii)  From  another  non  pool  plant  that 
is  not  an  other  order  plant  to  the  extent 
that  an  equivalent  amount  of  fluid  milk 
products  disposed  of  to  such  nonpool 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment  obliga¬ 
tion  under  an  order; 

(3)  Subtract  the  pounds  of  reconsti¬ 
tuted  skim  milk  in  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 

(4)  Multiply  the  remaining  pounds  by 
the  difference  between  the  Class  I  price 
and  the  uniform  price,  both  prices  to  be 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  (but  not  to 
be  less  than  the  Class  III  price) ;  and 
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(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  reconstituted 
skim  milk  specified  in  paragraph  (a)  (3) 
of  this  section  by  the  difference  be¬ 
tween  the  Class  I  price  applicable  at  the 
location  of  the  partially  regulated  dis¬ 
tributing  plant  (but  not  to  be  less  than 
the  Class  m  price)  and  the  Class  III 
price. 

(b)  The  payment  under  this  para¬ 
graph  shall  be  the  amount  resulting 
from  the  following  computations: 

(1)  Determine  the  value  that  would 
have  been  computed  pursuant  to  §  1096.- 
60  for  the  partially  regulated  distribut¬ 
ing  plant  if  the  plant  had  been  a 
pool  plant,  subject  to  the  following 
modifications: 

(i)  Fluid  milk  products  and  bulk  fluid 
cream  products  received  at  the  partially 
regulated  distributing  plant  from  a  pool 
plant  or  an  other  order  plant  shall  be 
allocated  at  the  partially  regulated  dis¬ 
tributing  plant  to  the  same  class  in  which 
such  products  were  classified  at  the  fully 
regulated  plant; 

(il)  Fluid  milk  products  and  bulk  fluid 
cream  products  transferred  from  the 
partially  regulated  distributing  plant  to 
a  pool  plant  or  an  other  order  plant  shall 
be  classified  at  the  partially  regulated 
distributing  plant  in  the  class  to  which 
allocated  at  the  fully  regulated  plant. 
Such  transfers  shall  be  allocated  to  the 
extent  possible  to  those  receipts  at  the 
partially  regulated  distributing  plant 
from  pool  plants  and  other  order  plants 
that  are  classified  in  the  corresponding 
class  pursuant  to  paragraph  (b)  (1)  (i)  of 
this  section.  Any  such  transfers  re¬ 
maining  after  the  above  allocation  which 
are  classified  in  Class  I  and  for  which  a 
value  is  computed  for  the  handler  operat¬ 
ing  the  partially  regulated  distributing 
plant  pursuant  to  §  1096.60  shall  be  priced 
at  the  uniform  price  (or  at  the  weighted 
average  price  if  such  is  provided)  of 
the  respective  order  regulating  the  han¬ 
dling  of  milk  at  the  transferee  plant, 
with  such  uniform  price  adjusted  to  the 
location  of  the  nonpool  plant  (but  not 
to  be  less  than  the  lowest  class  price 
of  the  respective  order),  except  that 
transfers  of  reconstituted  skim  milk  in 
filled  milk  shall  be  priced  at  the  lowest 
class  price  of  the  respective  order;  and 

(iii)  If  the  operator  of  the  partially 
regulated  distributing  plant  so  requests, 
the  value  of  milk  determined  pursuant 
to  §  1096.60  for  such  handler  shall  in¬ 
clude,  in  lieu  of  the  value  of  other  source 
milk  specified  in  $  1096.60(f)  less  the 
value  of  such  other  source  milk  specified 
in  §  1096.71  (a)  (2)  (ii) ,  a  value  of  milk  de¬ 
termined  pursuant  to  §  1096.60  for  each 
nonpool  plant  that  is  not  an  other  order 
plant  which  serves  as  a  supply  plant  for 
such  partially  regulated  distributing 
plant  by  making  shipments  to  the  par¬ 
tially  regulated  distributing  plant  dur¬ 
ing  the  month  equivalent  to  the  require¬ 
ments  of  §  1096.7(b)  subject  to  the 
following  conditions: 

(a)  The  operator  of  the  partially  reg¬ 
ulated  distributing  plant  submits  with 
his  reports  filed  pursuant  to  §§  1096.30 

(b)  and  1096.31(b)  similar  reports  for 
each  such  nonpool  supply  plant; 


(b)  The  operator  of  such  nonpool  sup¬ 
ply  plant  maintains  books  and  records 
showing  the  utilization  of  all  skim  milk 
and  butterfat  received  at  such  plant 
which  are  made  available  if  requested  by 
the  market  administrator  for  verifica¬ 
tion  purposes;  and 

(c)  The  value  of  milk  determined 
pursuant  to  §  1096.60  for  such  nonpool 
supply  plant  shall  be  determined  in  the 
same  manner  prescribed  for  computing 
the  obligation  of  such  partially  regulated 
distributing  plant;  and 

(2)  From  the  partially  regulated  dis¬ 
tributing  plant’s  value  of  milk  computed 
pursuant  to  paragraph  (b)(1)  of  this 
section,  subtract: 

(i)  The  gross  payments  by  the  opera¬ 
tor  of  such  partially  regulated  distribut¬ 
ing  plant,  adjusted  to  a  3.5  percent  but¬ 
terfat  basis  by  the  butterfat  differential 
specified  in  §  1096.74,  for  milk  received  at 
the  plant  during  the  month  that  would 
have  been  producer  milk  if  the  plant  had 
been  fully  regulated; 

(ii)  If  paragraph  (b)(1)  (iii)  of  this 
section  applies,  the  gross  payments  by 
the  operator  of  such  nonpool  supply 
plant,  adjusted  to  a  3.5  percent  butter- 
basis  by  the  butterfat  differential  spec¬ 
ified  In  9  1096.74,  for  milk  received  at 
the  plant  during  the  month  that  would 
have  been  producer  milk  if  the  plant  had 
been  fully  regulated;  and 

(iii)  The  payments  by  the  operator  of 
the  partially  regulated  distributing  plant 
to  the  producer-settlement  fund  of  an¬ 
other  order  under  which  such  plant  is 
also  a  partially  regulated  distributing 
plant  and  like  payments  by  the  operator 
of  the  nonpool  supply  plant  if  paragraph 
(b)(1)  (iii)  of  this  section  applies. 

§  1096.77  Adjustment  of  accounts. 

Whenever  audit  by  the  market  admin¬ 
istrator  of  any  handler's  reports,  books, 
records,  or  accounts,  discloses  errors  re¬ 
sulting  in  moneys  due  (a)  the  market 
administrator  from  such  handler;  (b) 
such  handler  from  the  market  adminis¬ 
trator;  or  (c)  any  producer  or  coopera¬ 
tive  association  from  such  handler,  the 
market  administrator  shall  promptly 
notify  such  handler  of  any  amount  so 
due  and  payment  thereof  shall  be  made 
on  or  before  the  next  date  for  making 
payments,  as  set  forth  in  the  provisions 
under  which  such  error  occurred. 

Administrative  Assessment  and 
Marketing  Service  Deduction 

§  1096.85  Assessment  for  order  admin¬ 
istration. 

As  his  pro  rata  share  of  the  expense 
of  administration  of  this  part  each 
handler,  except  a  producer-handler, 
shall  pay  to  the  market  administrator 
on  or  before  the  15th  day  after  the  end 
of  the  month,  5  cents  per  hundred¬ 
weight,  or  such  amount  not  exceeding 
5  cents  per  hundredweight  as  the  Secre¬ 
tary  may  prescribe,  as  follows: 

(a)  Each  pool  handler  with  respect  to 

( 1 )  all  receipts  of  producer  milk  includ¬ 
ing  such  handler’s  own  production,  and 

(2)  other  source  milk  allocated  to  Class 
I  pursuant  to  9  1096.44(a)  (7)  and  (11) 
and  the  corresponding  steps  of  9  1096.44 


(b),  except  such  other  source  milk  that 
is  excluded  from  the  computations  pur¬ 
suant  to  9  1096.60  (d)  and  (f) ; 

(b)  Each  cooperative  association  on 
producer  milk  diverted  to  a  nonpool  plant 
for  the  account  of  such  association  or  re¬ 
ceived  by  such  association  as  a  handler 
described  in  9  1096.9(c) ;  and 

(c)  Route  disposition  in  the  market¬ 
ing  area  from  a  partially  regulated  dis¬ 
tributing  plant  that  exceeds  the  skim 
milk  and  butterfat  subtracted  pursuant 
to  9  1096.76(a)  (2). 

§  1096.86  Deduction  for  marketing 
services. 

(a)  Except  as  set  forth  in  paragraph 
(b)  of  this  section,  each  handler,  in  mak¬ 
ing  payments  to  producers  (other  than 
himself)  pursuant  to  9  1096.73  shall  de¬ 
duct  5  cents  per  hundredweight  or  such 
amount  not  exceeding  5  cents  per  hun¬ 
dredweight  as  may  be  prescribed  by  the 
Secretary  and  shall  pay  such  deductions 
to  the  market  administrator  on  or  before 
the  15th  day  after  the  end  of  each  month. 
Such  moneys  shall  be  used  by  the  market 
administrator  to  provide  market  infor¬ 
mation  and  to  verify  the  weights,  sam¬ 
ples  and  tests  of  milk  received  from  such 
producers  during  the  month.  Such  serv¬ 
ices  shall  be  performed  by  the  market 
administrator  or  by  an  agent  engaged 
by  and  responsible  to  him. 

(b)  In  the  case  of  producers  who  are 
members  of  a  cooperative  association 
which  the  Secretary  has  determined  is 
actually  performing  the  service  set  forth 
in  paragraph  (a)  of  this  section  and  for 
whom  a  cooperative  association  is  au¬ 
thorized  to  receive  payment  for  market¬ 
ing  services  as  set  forth  in  paragraph  (a) 
of  this  section,  each  handler  shall  make, 
in  lieu  of  the  deductions  specified  in 
paragraph  (a)  of  this  section,  such  de¬ 
ductions  from  the  payment  to  be  made 
to  such  producers  as  may  be  authorized 
by  the  membership  agreement  or  mar¬ 
keting  contract  between  such  coopera¬ 
tive  association  and  such  producers  and 
shall  pay  such  deductions  to  the  coopera¬ 
tive  association  entitled  to  receive  it,  on 
or  before  the  15th  day  after  the  end  of 
the  month  during  which  such  milk  was 
received.  Such  deductions  shall  be  ac¬ 
companied  by  a  statement  showing  the 
quantity  of  milk  for  which  such  deduc¬ 
tion  was  computed  for  each  producer. 
In  lieu  of  such  statement,  the  handler 
may  request  the  market  administrator  to 
furnish  such  cooperative  association  the 
information  reported  for  such  producers 
pursuant  to  9  1096.31. 
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1097.91  Excess  milk. 

1097.92  Computation  of  dally  average  base 

for  each  producer. 

1097.93  Determination  of  monthly  base  for 

each  producer. 

1097.94  Base  rules. 

1097.95  Announcement  of  established  bases. 
Advertising  and  Promotion  Program 

1097.110  Agency. 

1097.111  Composition  of  Agency. 

1097.112  Term  of  office. 

1097.113  Selection  of  Agency  members. 

1097.1 14  Agency  operating  procedure. 

1097.115  Powers  of  the  Agency. 

1097.116  Duties  of  the  Agency. 

1097.117  Advertising.  Research,  Education 

and  Promotion  Program. 

1097.118  Limitation  of  expenditures  by  the 

Agency. 


Sec. 

1097.119  Personal  liability. 

1097.120  Procedure  for  requesting  funds. 
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trator. 
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Authority:  The  provisions  of  this  Part 
1097  Issued  under  secs.  1-19,  48  Stat.  31,  as 
amended  (7  U.S.C.  601-67) . 

General  Provisions 
§  1097.1  General  provisions. 

The  terms,  definitions,  and  provisions 
In  Part  1000  of  this  chapter  are  hereby 
Incorporated  by  reference  and  made  a 
part  of  this  order. 

Definitions 

§  1097,2  Memphis,  Tennessee,  market¬ 
ing  area. 

“Memphis,  Tennessee,  marketing 
area”  means  all  the  territory,  including 
incorporated  municipalities  and  military 
reservations,  within  the  Tennessee  coun¬ 
ties  of  Fayette,  Hardeman  (except  Civil 
Districts  5  and  6) ,  Haywood,  Lauderdale, 
Madison  (except  Civil  Districts  4  and  9), 
Shelby  and  Tipton;  the  Mississippi  coun¬ 
ties  of  De  Soto,  Tate,  Panola  (except  the 
village  of  Crowder),  Tunica,  La^yette, 
and  Marshall  (exclusive  of  Beat  5); 
and  the  townships  of  Mississippi  and 
Proctor  in  Crittenden  County,  Arkansas. 

§  1097.3  Route  disposition. 

“Route  disposition”  means  a  delivery 
(including  disposition  from  a  plant  store 
or  from  a  distribution  point  and  distri¬ 
bution  by  a  vendor  or  vending  machine) 
of  any  fluid  milk  product  classified  as 
Class  I  milk  to  a  retail  or  wholesale  outlet 
other  than  a  delivery  to  a  milk  or  filled 
milk  plant.  A  delivery  through  a  distri¬ 
bution  point  shall  be  attributed  to  the 
plant  from  which  the  Class  I  milk  is 
moved  through  a  distribution  point  to 
wholesale  or  retail  outlets,  without  inter¬ 
mediate  movement  to  another  milk  or 
filled  milk  plant. 

§  1097.4  [Reserved] 

§  1097.5  [  Reserved  1 
§  1097.6  [Reserved] 

§  1097.7  Fluid  milk  plant. 

Except  as  provided  in  paragraph  (c) 
of  this  section,  “fluid  milk  plant”  means: 

(a)  Any  milk  processing  or  packaging 
plant  from  which  a  volume  of  Class  I 
milk,  except  filled  milk,  equal  to  an 
average  of  1,000  pounds  or  more  per  day, 
or  not  less  than  5.0  percent  of  the  Class 
I  milk,  except  filled  milk,  of  such  plant, 
is  disposed  of  during  the  month  as  route 
disposition  in  the  marketing  area. 

(b)  Any  plant  from  which  during  the 
month  fluid  milk  products  (bulk  or 
packaged),  except  filled  milk,  in  excess 
of  70,000  pounds  are  moved  to  and  re¬ 
ceived  at  a  plant(s)  described  pursuant 
to  paragraph  (a)  of  this  section. 

(c)  The  term  “fluid  milk  plant”  shall 
not  apply  to  the  following  plants: 

(1)  A  producer-handler  plant; 

(2)  A  plant  qualified  pursuant  to 
paragraph  (a)  or  (b)  of  this  section 
which  would  be  fully  regulated  pursuant 
to  the  provisions  of  another  order  Issued 


pursuant  to  the  Act  and  from  which  the 
market  administrator  determines  that  a 
greater  volume  of  fluid  milk  products, 
except  filled  milk,  was  disposed  of  during 
the  month  from  such  plant  as  route  dis¬ 
position  in  the  marketing  area  regulated 
by  the  other  order  and  as  fluid  milk 
products  transferred  as  Class  I  milk  to 
plants  fully  regulated  by  such  other  or¬ 
der  than  as  route  disposition  in  the 
Memphis,  Tenn.,  marketing  area  and  as 
fluid  milk  products  transferred  as  Class 
I  milk  to  other  fluid  milk  plants:  Pro¬ 
vided,  That  a  plant  which  was  a  fluid 
milk  plant  pursuant  to  paragraph  (a) 
or  (b)  of  this  section  in  the  immediately 
preceding  month  shall  continue  to  be 
subject  to  all  of  the  provisions  of  this 
part  until  the  third  consecutive  month 
in  which  a  greater  proportion  of  fluid 
milk  products,  except  filled  milk,  is  dis¬ 
posed  of  as  route  disposition  in  such 
other  marketing  area  or  to  plants  fully 
subject  to  such  other  order,  unless  the 
other  order  requires  regulation  of  the 
plant  without  regard  to  Its  qualifying  as 
a  fluid  milk  plant  for  regulation  under 
this  order  subject  to  the  proviso  of  this 
subparagraph;  and 

(3)  A  plant  qualified  pursuant  to 
paragraph  (a)  or  (b)  of  this  section 
which  meets  the  requirements  for  fully 
regulated  plants  under  another  Federal 
order  and  from  which  the  market  ad¬ 
ministrator  determines  a  greater  volume 
of  fluid  milk  products,  except  filled  milk, 
is  disposed  of  during  the  month  as  route 
disposition  in  the  Memphis,  Tenn.,  mar¬ 
keting  area  and  as  fluid  milk  products 
transferred  as  Class  I  milk  to  other  fluid 
milk  plants  than  as  route  disposition  in 
the  other  marketing  area  and  fluid  milk 
products  transferred  as  Class  I  milk 
to  plants  fully  regulated  by  such  other 
order,  and  such  other  order  which  fully 
regulates  the  plant  does  not  contain  pro¬ 
vision  to  exempt  the  plant  from  regula¬ 
tion  under  the  particular  circumstances 
described  herein  of  having  greater  route 
disposition  under  the  Memphis,  Tenn., 
order. 

§  1097.8  ‘  Nonfluid  milk  plant. 

"Nonfluid  milk  plant”  means  any  milk 
or  filled  milk  manufacturing,  processing, 
or  packaging  plant  other  than  a  fluid 
milk  plant.  The  following  categories  of 
nonfluid  milk  plants  are  further  defined 
as  follows : 

(a)  “Other  order  plant”  means  a  plant 
that  is  fully  subject  to  the  pricing  and 
pooling  provisions  of  another  order  is¬ 
sued  pursuant  to  the  Act. 

(b)  “Producer- handler  plant”  means 
a  plant  operated  by  a  producer-handler 
as  defined  in  any  order  (including  this 
part)  issued  pursuant  to  the  Act. 

(c)  “Partially  regulated  distributing 
plant”  means  a  nonfluid  milk  plant  that 
is  neither  an  other  order  plant  nor  a 
producer-handler  plant,  from  which 
there  is  route  disposition  in  consumer- 
type  packages  or  dispenser  units  in  the 
marketing  area  during  the  month. 

(d)  “Unregulated  supply  plant”  means 
a  nonfluid  milk  plant  from  which  fluid 
milk  products  are  moved  during  the 
month  to  a  fluid  milk  plant  and  which 
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is  not  an  other  order  plant  nor  a  pro¬ 
ducer-handler  plant. 

§  1097.9  Handler. 

“Handler”  means: 

(a)  Any  person  in  his  capacity  as  the 
operator  of  one  or  more  fluid  milk  plants ; 

(b)  Any  cooperative  association  with 
respect  to  milk  of  its  member  producers 
diverted  by  it  pursuant  to  5  1097.12  for 
the  account  of  such  cooperative  associa¬ 
tion; 

(c)  Any  cooperative  association  with 
respect  to  the  milk  of  its  member-pro¬ 
ducers  which  it  causes  to  be  delivered 
directly  from  the  farm  to  the  fluid  milk 
plant (s)  of  another  handler  in  a  bulk 
tank  truck  owned  and  operated  by,  or 
under  contract  to,  or  under  control  of 
such  cooperative,  if  the  cooperative  asso¬ 
ciation  notifies  the  market  administrator 
and  the  handler  to  whom  the  milk  is  de¬ 
livered,  in  writing,  that  it  wishes  to  be¬ 
come  the  handler  for  such  milk.  The 
cooperative  association  shall  be  consid¬ 
ered  the  handler  for  such  bulk  tank  milk, 
effective  the  first  day  of  the  month  fol¬ 
lowing  receipt  of  such  notice,  and  shall 
account  for  the  actual  receipts  from  each 
producer  as  determined  at  the  farm  at 
prices  applicable  to  receipts  from  pro¬ 
ducers  at  plants  to  which  the  cooperative 
association  delivers  the  milk.  The  co¬ 
operative  association,  once  it  becomes  the 
handler  for  such  bulk  tank  milk,  shall 
remain  the  handler  for  such  bulk  tank 
milk  from  month  to  month  until  the  co¬ 
operative  association  notifies  the  market 
administrator  and  handler  that  such 
status  is  to  be  discontinued,  effective  the 
first  day  of  the  month  following  receipt 
of  such  notice; 

(d)  Any  person  who  operates  a  par¬ 
tially  regulated  distributing  plant; 

(e)  A  producer-handler; 

(f)  Any  person  who  operates  an  other 
order  plant  described  in  §  1097.7(c) ;  and 

(g)  Any  person  in  his  capacity  as  the 
operator  of  an  unregulated  supply  plant. 

§  1097.10  Producer-handler. 

“Producer-handler”  means  any  person 
who  operates  an  approved  plant  from 
which  Class  I  milk  is  disposed  of  in  the 
marketing  area  but  who  receives  no  milk 
from  other  dairy  farmers. 

§  1097.11  [Reserved] 

§  1097.12  Producer. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  “producer”  means  any 
person  who  produces  milk  in  compliance 
with  Grade  A  inspection  requirements  of 
a  duly  constituted  health  authority 
which  milk  is: 

(1)  Received  at  a  fluid  milk  plant;  or 

(2)  Diverted  from  a  fluid  milk  plant  to 
a  nonfluid  milk  plant  that  is  not  a  pro¬ 
ducer-handler  plant  for  the  account  of 
the  handler.  Milk  so  diverted  shall  be 
deemed  to  have  been  received  by  the  di¬ 
verting  handler  at  the  location  of  the 
plant  from  which  it  was  diverted. 

(b)  “Producer”  shall  not  include: 

(1)  A  producer-handler  as  defined  in 
any  order  (including  this  part)  issued 
pursuant  to  the  Act; 

(2)  Any  person  with  respect  to  milk 
produced  by  him  which  is  diverted  to  a 


fluid  milk  plant  from  an  other  order 
plant  if  the  other  order  designates  such 
person  as  a  producer  under  that  order 
and  such  milk  is  allocated  to  Class  n  or 
Class  HI  utilization  pursuant  to  §  1097.44 

(a)  (8)  (iii)  and  the  corresponding  step 
of  §  1097.44(b) ;  and 

(3)  Any  person  with  respect  to  milk 
produced  by  him  which  is  diverted  from 
a  fluid  milk  plant  to  an  other  order 
plant  if  the  other  order  designates  such 
person  as  a  producer  under  that  order 
with  respect  to  such  milk. 

§  1097.13  Producer  milk. 

“Producer  milk”  means  only  that  skim 
milk  and  butterfat  contained  in  milk 
from  producers  (in  an  amount  deter¬ 
mined  by  weights  and  measurements  for 
individual  producers,  as  taken  at  the 
farm  in  the  case  of  milk  moved  from  the 
farm  in  a  bulk  tank  truck)  which  Is: 

(a)  Received  directly  from  producers 
at  a  fluid  milk  plant; 

(b)  Diverted  pursuant  to  §  1097.12;  or 

(c)  Received  by  a  handler  described 
in  5  1097.9(c). 

§  1097.14  Other  source  milk. 

“Other  source  milk”  means  all  skim 
milk  and  butterfat  contained  in  or  rep¬ 
resented  by; 

(a)  Receipts  of  fluid  milk  products 
and  bulk  products  specified  in  §  1097.40 

(b)  (1)  from  any  source  other  than  pro¬ 
ducers,  handlers  described  in  §  1097.9(c), 
fluid  milk  plants,  or  inventory  at  the 
beginning  of  the  month; 

(b)  Receipts  in  packaged  form  from 
other  plants  of  products  specified  in 
S  1097.40(b)  (1) ; 

(c)  Products  (other  than  fluid  milk 
products,  products  specified  in  §  1097.40 
(b)(1),  and  products  produced  at  the 
plant  during  the  same  month)  from  any 
source  which  are  reprocessed,  converted 
into,  or  combined  with  another  product 
in  the  plant  during  the  month;  and 

(d)  Receipts  of  any  milk  product 
(other  than  a  fluid  milk  product  or  a 
product  specified  in  §  1097.40(b)  (1) )  for 
which  the  handler  fails  to  establish  a  dis¬ 
position. 

§  1097.15  Fluid  milk  product. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  “fluid  milk  product” 
means  any  of  the  following  products  in 
fluid  or  frozen  form: 

(1)  Milk,  skim  milk,  lowfat  milk,  milk 
drinks,  buttermilk,  filled  milk,  and  milk¬ 
shake  and  ice  milk  mixes  containing  less 
than  20  percent  total  solids,  including 
any  such  products  that  are  flavored,  cul¬ 
tured,  modified  with  added  nonfat  milk 
solids,  concentrated  (if  in  a  consumer- 
type  package) ,  or  reconstituted;  and 

(2)  Any  milk  product  not  specified  in 
paragraph  (a)  (1)  of  this  section  or 
in  §  1097.40  (b)  or  (c)(1)  (i)  through 
(viii)  if  it  contains  by  weight  at  least 
80  percent  water  and  6.5  percent  nonfat 
milk  solids  and  less  than  9  percent  but¬ 
terfat  and  20  percent  total  solids. 

(b)  The  term  “fluid  milk  product” 
shall  not  include: 

(1)  Evaporated  or  condensed  milk 
(plain  or  sweetened) ,  evaporated  or  con¬ 
densed  skim  milk  (plain  or  sweetened). 


formulas  especially  prepared  for  infant 
feeding  or  dietary  use  that  are  packaged 
in  hermetically  sealed  glass  or  all-metal 
containers,  any  product  that  contains  by 
weight  less  than  6.5  percent  nonfat  milk 
solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal  vol¬ 
ume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

§  1097.16  Fluid  cream  product. 

“Fluid  cream  product”  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  sour  cream,  or  a  mixture  (in¬ 
cluding  a  cultured  mixture)  of  cream  and 
milk  or  skim  milk  containing  9  per¬ 
cent  or  more  butterfat,  with  or  without 
the  addition  of  other  ingredients. 

§  1097.17  Filled  milk. 

“Filled  milk”  means  any  combination 
of  nonmilk  fat  (or  oil)  with  skim  milk 
(whether  fresh,  cultured,  reconstituted, 
or  modified  by  the  addition  of  nonfat 
milk  solids),  with  or  without  milkfat,  so 
that  the  product  (including  stabilizers, 
emulsifiers,  or  flavoring)  resembles  milk 
or  any  other  fluid  milk  product,  and  con¬ 
tains  less  than  6  percent  nonmilk  fat  (or 
oil). 

§  1097.18  Cooperative  association. 

“Cooperative  association”  means  any 
cooperative  marketing  association  which 
the  Secretary  determines,  after  applica¬ 
tion  by  the  association: 

(a)  To  be  qualified  under  the  provi¬ 
sions  of  the  act  of  Congress  of  February 
18,  1922,  as  amended,  known  as  the 
“Capper- Volstead  Act”;  and 

(b)  To  have  full  authority  in  the  sale 
of  milk  of  its  members  and  to  be  engaged 
in  making  collective  sales  of  or  market¬ 
ing  milk  or  its  products  for  its  members. 

Handler  Reports 

§  1097.30  Reports  of  receipts  and  utili¬ 
zation. 

By  mailing  on  or  before  the  sixth  day 
after  the  end  of  each  month  or  by  deliv¬ 
ery  not  later  than  the  eighth  day  after 
the  end  of  such  month,  each  handler 
shall  report  for  such  month  to  the  market 
administrator,  in  the  detail  and  on  the 
forms  prescribed  by  the  market  adminis¬ 
trator,  as  follows: 

(а)  Each  handler,  with  respect  to  each 
of  his  fluid  milk  plants,  shall  report  the 
quantities  of  skim  milk  and  butterfat 
contained  in  or  represented  by: 

(1)  Receipts  of  producer  milk,  includ¬ 
ing  producer  milk  diverted  by  the  handler 
from  the  fluid  milk  plant  to  other  plants; 

(2)  Receipts  of  milk  from  handlers 
described  in  §  1097.9(c) ; 

(3)  Receipts  of  fluid  milk  products  and 
bulk  fluid  cream  products  from  other 
fluid  milk  plants; 

(4)  Receipts  of  other  source  milk; 

(5)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  products  specified  in  §  1097.40(b) 
(1) ;  and 

(б)  The  utilization  or  disposition  of 
all  milk,  filled  milk,  and  milk  products 
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required  to  be  reported  pursuant  to  this 
paragraph. 

( b )  Each  handler  operating  a  partially 
regulated  distributing  plant  shall  report 
with  respect  to  such  plant  in  the  same 
manner  as  prescribed  for  reports  re¬ 
quired  by  paragraph  (a)  of  this  section. 
Receipts  of  milk  that  would  have  been 
producer  milk  if  the  plant  had  been 
fully  regulated  shall  be  reported  in  lieu 
of  producer  milk. 

(c)  Each  handler  described  in  §  1097.9 
(b)  and  (c)  shall  report: 

( 1 )  The  quantities  of  all  skim  milk  and 
butterfat  contained  in  receipts  of  milk 
from  producers;  and 

(2)  The  utilization  or  disposition  of 
all  such  receipts. 

(d)  Each  handler  not  specified  in 
paragraphs  (a)  through  (c)  of  this 
section  shall  report  with  respect  to  his 
receipts  and  utilization  of  milk,  filled 
milk,  and  milk  products  in  such  man¬ 
ner  as  the  market  administrator  may 
prescribe. 

§  1097.31  Payroll  reports. 

(a)  By  mailing  on  or  before  the  sixth 
day  after  the  end  of  the  month,  or  by 
delivery  not  later  than  the  eighth  day 
after  the  end  of  such  month,  each 
handler  described  in  §  1097.9  (a),  (b), 
and  (c)  shall  report  to  the  market  ad¬ 
ministrator,  in  the  detail  prescribed  by 
the  market  administrator,  the  following 
information  showing  for  each  producer: 

(1)  His  name  and  address; 

( 2 )  The  number  of  days  on  which  milk 
was  received  from  such  producer; 

(3)  The  total  pounds  of  milk  received 
from  such  producer; 

(4)  The  average  butterfat  content  of 
such  milk ; 

(5)  The  location  at  which  such  milk 
was  received ;  and 

(6)  The  amount  of  any  deductions 
authorized  in  writing  by  the  producer  to 
be  made  in  making  payments  to  such 
producer. 

(b)  On  or  before  the  21st  day  of  each 
month,  each  handler  described  in 
§  1097.9  (a),  (b),  and  (c)  shall  report 
to  the  market  administrator,  in  detail 
and  on  forms  prescribed  by  him,  the 
name  and  address  or  appropriate  iden¬ 
tification  of  each  producer  from  whom 
milk  was  received  during  the  first  15 
days  of  such  month,  the  total  pounds  of 
milk  received  from  each  producer,  the 
location  at  which  such  milk  was  re¬ 
ceived,  the  amount  of  any  deductions 
authorized  in  writing  by  producers  from 
whom  such  handler  received  milk,  the 
total  pounds  of  milk  received  from  each 
handler  described  in  §  1097.9(c),  and  the 
name  and  address  of  each  such  coopera¬ 
tive  association. 

§  1097.32  Other  reports. 

fa)  Each  handler  operating  a  partial¬ 
ly  regulated  distributing  plant  shall  re¬ 
port  on  or  before  the  seventh  day  after 
the  end  of  the  month,  the  respective 
amounts  of  skim  milk  and  butterfat  in 
route  disposition  in  the  marketing  area. 

(c)  In  addition  to  the  reports  re¬ 
quired  pursuant  to  §§  1097.30  and  1097.31 
and  paragraph  (a)  of  this  section,  each 


handler  shall  report  such  other  infor¬ 
mation  as  the  market  administrator 
deems  necessary  to  verify  or  establish 
such  handler’s  obligation  under  the 
order. 

Classification  of  Milk 
§  1097.40  Classes  of  utilization. 

Except  as  provided  in  §  1097.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1097.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise  pro¬ 
vided  in  paragraphs  (b)  and  (c)  of  this 
section;  and 

(2)  Not  specifically  accounted  for  as 
Class  II  or  Class  III  milk. 

(b)  Class  II  milk.  Class  II  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product,  eggnog,  yogurt,  and  any 
product  containing  6  percent  or  more 
nonmilk  fat  (or  oil)  that  resembles  a 
fluid  cream  product,  eggnog,  or  yogurt, 
except  as  otherwise  provided  in  para¬ 
graph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  to 
any  commercial  food  processing  estab¬ 
lishment  (other  than  a  milk  or  filled  milk 
plant)  at  which  food  products  (other 
than  milk  products  and  filled  milk)  are 
processed  and  from  which  there  is  no 
disposition  of  fluid  milk  products  or  fluid 
cream  products  other  than  those  received 
in  consumer-type  packages;  and 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  and  dry  curd  cottage  cheese; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases)  containing  20  percent  or  more 
total  solids,  frozen  desserts,  and  frozen 
dessert  mixes; 

(iii)  Any  concentrated  milk  product 
in  bulk,  fluid  form; 

(iv)  Plastic  cream,  frozen  cream,  and 
anhydrous  milkfat; 

(v)  Custards,  puddings,  and  pancake 
mixes;  and 

(vi)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed  glass 
or  all-metal  containers. 

(c)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce : 

(1)  Cheese  (other  than  cottage  cheese, 
lowfat  cottage  cheese,  and  dry  curd  cot¬ 
tage  cheese) ; 

(ii)  Butter; 

(iii)  Any  milk  product  in  dry  form: 

(iv)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a 
consumer-type  package;  and 

(v)  Any  product  not  otherwise  speci¬ 
fied  in  this  section; 

(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulk 
or  packaged  form  and  products  specified 


In  paragraph  (b)  (1)  of  this  section  in 
bulk  form; 

(3)  In  fluid  milk  products  and  prod¬ 
ucts  specified  in  paragraph  (b)(1)  of 
this  section  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products  and  prod¬ 
ucts  specified  in  paragraph  (b)(1)  of 
this  section  that  are  dumped  by  a  han¬ 
dler  if  the  market  administrator  is  noti¬ 
fied  of  such  dumping  in  advance  and  is 
given  the  opportunity  to  verify  such 
disposition; 

(5)  In  skim  milk  in  any  modified  fluid 
milk  product  that  is  in  excess  of  the 
quanity  of  swim  milk  in  such  product 
that  was  included  within  the  fluid  milk 
product  definition  pursuant  to  §  1097.- 
15;  and 

<  6 )  In  shrinkage  assigned  pursuant  to 
§  1097.41(a)  to  the  receipts  specified  in 
§  1097.41(a)  (2)  and  in  shrinkage  speci¬ 
fied  in  §  1097.41  (b)  and  (c). 

§  1097.41  Shrinkage. 

For  purposes  of  classifying  all  skim 
milk  and  butterfat  to  be  reported  by  a 
handler  pursuant  to  §  1097.30,  the  mar¬ 
ket  administrator  shall  determine  the 
following: 

(a)  The  pro  rata  assignment  of 
shrinkage  of  skim  milk  and  butterfat, 
respectively,  at  each  fluid  milk  plant  to 
the  respective  quantities  of  skim  milk 
and  butterfat: 

(1)  In  the  receipts  specified  in  para¬ 
graph  (b)  (1)  through  (6)  of  this  sec¬ 
tion  on  w’hich  shrinkage  is  allowed  pursu¬ 
ant  to  such  paragraph ;  and 

(2)  In  other  source  milk  not  specified 
in  paragraph  (b)  (1)  through  (6)  of 
this  section  which  was  received  in  the 
form  of  a  bulk  fluid  milk  product; 

(b)  The  shrinkage  of  skim  milk  and 
butterfat,  respectively,  assigned  pursuant 
to  paragraph  (a)  of  this  section  to  the  re¬ 
ceipts  specified  in  paragraph  (a)(1)  of 
this  section  that  is  not  in  excess  of: 

( 1 )  Two  percent  of  the  skim  milk  and 
butterfat,  respectively,  in  producer  milk 
(excluding  milk  diverted  by  the  plant 
operator  to  another  plant) ; 

(2)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  milk  re¬ 
ceived  from  a  handler  described  in 
§  1097.9(c),  except  that  if  the  operator 
of  the  plant  to  which  the  milk  is  delivered 
purchases  such  milk  on  the  basis  of 
weights  determined  from  its  measure¬ 
ment  at  the  farm  and  butterfat  tests 
determined  from  farm  bulk  tank  sam¬ 
ples,  the  applicable  percentage  under  this 
subparagraph  shall  be  2  percent; 

(3)  Plus  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  producer 
milk  diverted  from  such  plant  by  the 
plant  operator  to  another  plant,  except 
that  if  the  operator  of  the  plant  to  which 
the  milk  is  delivered  purchases  such  milk 
on  the  basis  of  weights  determined  from 
its  measurement  at  the  farm  and  butter¬ 
fat  tests  determined  from  farm  bulk 
tank  samples,  the  applicable  percentage 
under  this  subparagraph  shall  be  zero; 

(4)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  fluid  milk  plants; 
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(5)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively.  In  bulk  fluid 
milk  products  received  by  transfer  from 
other  order  plants,  excluding  the  quan¬ 
tity  for  which  Class  n  or  Class  m  classi¬ 
fication  is  requested  by  the  operators  of 
both  plants ; 

(6)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  from  unregulated 
supply  plants,  excluding  the  quantity  for 
which  Class  II  or  Class  HI  classification 
is  requested  by  the  handler;  and 

(7)  Less  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  milk 
transferred  to  other  plants  that  is  not 
in  excess  of  the  respective  amounts  of 
skim  milk  and  butterfat  to  which  per¬ 
centages  are  applied  in  paragraph  (b) 

(1),  (2),  (4),  (5),  and  (6)  of  this  sec¬ 
tion;  and 

(c)  The  quantity  of  skim  milk  and 
butterfat,  respectively,  in  shrinkage  of 
milk  from  producers  for  which  a  cooper¬ 
ative  association  is  the  handler  pursuant 
to  §  1097.9  (b)  or  (c) ,  but  not  in  excess  of 
0.5  percent  of  the  skim  milk  and  butter¬ 
fat,  respectively,  in  such  milk.  If  the 
operator  of  the  plant  to  which  the  milk 
is  delivered  purchases  such  milk  on  the 
basis  of  weights  determined  from  its 
measurement  at  the  farm  and  butterfat 
tests  determined  from  farm  bulk  tank 
samples,  the  applicable  percentage  under 
this  paragraph  for  the  cooperative  as¬ 
sociation  shall  be  zero. 

§  1097.42  Classification  of  transfers  and 
diversions. 

(a)  Transfers  to  fluid  milk  plants. 
Skim  milk  or  butterfat  transferred  in 
the  form  of  a  fluid  milk  product  or  a 
bulk  fluid  cream  product  from  a  fluid 
milk  plant  to  another  fluid  milk  plant 
shall  be  classified  as  Class  I  milk  unless 
the  operators  of  both  plants  request  the 
same  classification  in  another  class.  In 
either  case,  the  classification  of  such 
transfers  shall  be  subject  to  the  condi¬ 
tions  set  forth  in  paragraph  (a)  (1) ,  (2) , 
and  (3)  of  this  section.  For  purposes 
of  this  paragraph,  skim  milk  and  but¬ 
terfat  transferred  as  bulk  milk  to  the 
fluid  milk  plant  of  another  handler  by 
a  handler  described  in  §  1097.9(c)  shall 
be  considered  a  receipt  of  producer  milk 
in  the  transferee  plant. 

( 1 )  The  skim  milk  or  butterfat  classi¬ 
fied  in  each  class  shall  be  limited  to  the 
amount  of  skim  milk  and  butterfat,  re¬ 
spectively,  remaining  in  such  class  at 
the  transferee-plant  after  the  computa¬ 
tions  pursuant  to  §  1097.44(a)  (12)  and 
the  corresponding  step  of  §  1097.44(b); 

(2)  If  the  transferor-plant  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1097.44(a)  (7) 
or  the  corresponding  step  of  §  1097.44(b) , 
the  skim  milk  or  butterfat  so  transferred 
shall  be  classified  so  as  to  allocate  the 
least  possible  Class  I  utilization  to  such 
other  source  milk;  and 

(3)  If  the  transferor-handler  received 
during  the  month  other  source  milk  to  be 
allocated  pursuant  to  §  1097.44(a)  (11) 
or  (12)  or  the  corresponding  steps  of 
§  1097.44(b),  the  skim  milk  or  butterfat 
so  transferred,  up  to  the  total  of  the 
skim  milk  and  butterfat,  respectively,  in 


such  receipts  of  other  source  milk,  shall 
not  be  classified  as  Class  I  milk  to  a 
greater  extent  than  would  be  the  case 
If  the  other  source  milk  had  been  re¬ 
ceived  at  the  transferee-plant. 

(b)  Transfers  and  diversions  to  other 
order  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
product  from  a  fluid  milk  plaint  to  an 
other  order  plant  shall  be  classified  in 
the  following  manner.  Such  classifica¬ 
tion  shaill  apply  only  to  the  skim  milk 
or  butterfat  that  Is  in  excess  of  any  re¬ 
ceipts  at  the  fluid  milk  plant  from  the 
other  order  plaint  of  skim  milk  and  but¬ 
terfat,  respectively,  in  fluid  milk  prod¬ 
ucts  and  bulk  fluid  cream  products,  re¬ 
spectively,  that  are  in  the  same  category 
as  described  in  paragraph  (b)  (1),  (2), 
or  (3)  of  this  section: 

(1)  If  transferred  as  packaged  fluid 
milk  products,  classification  shall  be  in 
the  classes  to  which  allocated  as  a  fluid 
milk  product  under  the  other  order; 

(2)  If  transferred  in  bulk  form,  classi¬ 
fication  shall  be  in  the  classes  to  which 
relocated  under  the  other  order  (includ¬ 
ing  allocation  under  the  conditions  set 
forth  in  paragraph  (b)  (3)  of  this 
section) ; 

(3)  If  the  operators  of  both  plants  so 
request  in  their  reports  of  receipts  and 
utilization  filed  with  their  respective 
market  administrators,  transfers  or  di¬ 
versions  in  bulk  form  shall  be  classified 
as  Class  II  or  Class  m  milk  to  the  extent 
of  such  utilization  available  for  such 
classification  pursuant  to  the  allocation 
provisions  of  the  other  order; 

(4)  If  information  concerning  the 
classes  to  which  such  transfers  or  diver¬ 
sions  were  allocated  under  the  other 
order  is  not  available  to  the  market  ad¬ 
ministrator  for  the  purpose  of  establish¬ 
ing  classification  under  this  paragraph, 
classification  shall  be  as  Class  I,  subject 
to  adjustment  when  such  information  is 
available; 

(5)  For  purposes  of  this  paragraph,  if 
the  other  order  provides  for  a  different 
number  of  classes  of  utilization  than  is 
provided  for  under  this  part,  skim  milk 
or  butterfat  allocated  to  a  class  consisting 
primarily  of  fluid  milk  products  shall  be 
classified  as  Class  I  milk,  and  skim  milk 
or  butterfat  allocated  to  the  other  classes 
shall  be  classified  as  Class  III  milk;  and 

(6)  If  the  form  in  which  any  fluid 
milk  product  that  is  transferred  to  an 
other  order  plant  is  not  defined  as  a  fluid 
milk  product  under  such  other  order, 
classification  under  this  paragraph  shall 
be  in  accordance  with  the  provisions  of 
§  1097.40. 

(c)  Transfers  to  producer -handlers. 
Skim  milk  or  butterfat  transferred  in  the 
following  forms  from  a  fluid  milk  plant 
to  a  producer-handler  under  this  or  any 
other  Federal  order  shall  be  classified : 

(1)  As  Class  I  milk,  If  transferred  in 
the  form  of  a  fluid  milk  product;  and 

(2)  In  accordance  with  the  utilization 
assigned  to  it  by  the  market  adminis¬ 
trator,  if  transferred  in  the  form  of  a 
bulk  fluid  cream  product.  For  this  pur¬ 
pose,  the  producer-handler’s  utilization 
of  skim  milk  and  butterfat  in  each  class, 


in  series  beginning  with  Class  III,  shall 
be  assigned  to  the  extent  possible  to  his 
receipts  of  skim  milk  and  butterfat,  re¬ 
spectively,  in  bulk  fluid  cream  products, 
pro  rata  to  each  source. 

(d)  Transfers  and  diversions  to  other 
nonfluid  milk  plants.  Skim  milk  or 
butterfat  transferred  or  diverted  in  the 
following  forms  from  a  fluid  milk  plant 
to  a  nonfluid  milk  plant  that  is  not  an 
other  order  plant  or  a  producer-handler 
plant  shall  be  classified : 

(1)  As  Class  I  milk,  if  tranf erred  in 
the  form  of  a  packaged  fluid  milk  prod¬ 
uct;  and 

(2)  As  Class  I  milk,  if  transferred  or 
diverted  in  the  form  of  a  bulk  fluid  milk 
product  or  a  bulk  fluid  cream  product, 
unless  the  following  conditions  apply: 

(i)  If  the  conditions  described  in  para¬ 
graph  (d)  (2)  (i)  (a)  and  (b)  of  this  sec¬ 
tion  are  met,  transfers  or  diversions  in 
bulk  form  shall  be  classified  on  the  basis 
of  the  assignment  of  the  nonfluid  milk 
plant’s  utilization  to  its  receipts  as  set 
forth  in  paragraph  (d)  (2)  (ii)  through 
(viii)  of  this  section: 

(a)  The  transferor-handler  or  diver¬ 
tor-handler  claims  such  classification  in 
his  report  of  receipts  and  utilization  filed 
pursuant  to  §  1097.30  for  the  month 
within  which  such  transaction  occurred ; 
and 

(5)  The  nonfluid  milk  plant  operator 
maintains  books  and  records  showing  the 
utilization  of  all  skim  milk  and  butter¬ 
fat  received  at  such  plant  which  are 
made  available  for  verification  purposes 
if  requested  by  the  market  administra¬ 
tor: 

(ii)  Route  disposition  in  the  market¬ 
ing  area  of  each  Federal  milk  order  from 
the  nonfluid  milk  plant  and  transfers  of 
packaged  fluid  milk  products  from  such 
nonfluid  milk  plant  to  plants  fully  reg¬ 
ulated  thereunder  shall  be  assigned  to 
the  extent  possible  in  the  following 
sequence: 

(a)  Pro  rata  to  receipts  of  packaged 
fluid  milk  products  at  such  nonfluid  milk 
plant  from  fluid  milk  plants; 

(b)  Pro  rata  to  any  remaining  un as¬ 
signed  receipts  of  packaged  fluid  milk 
products  at  such  nonfluid  milk  plant 
from  other  order  plants; 

(c)  Pro  rata  to  receipts  of  bulk  fluid 
milk  products  at  such  nonfluid  milk  plant 
from  fluid  milk  plants;  and 

(d)  Pro  rata  to  any  remaining  unas¬ 
signed  receipts  of  bulk  fluid  milk  prod¬ 
ucts  at  such  nonfluid  milk  plant  from 
other  order  plants; 

(iii)  Any  remaining  Class  I  disposition 
of  packaged  fluid  milk  products  from  the 
nonfluid  milk  plant  shall  be  assigned  to 
the  extent  possible  pro  rata  to  any  re¬ 
maining  unassigned  receipts  of  packaged 
fluid  milk  products  at  such  nonfluid  milk 
plant  from  fluid  milk  plants  and  other 
order  plants; 

(iv)  Transfers  of  bulk  fluid  milk 
products  from  the  nonfluid  milk  plant 
to  a  plant  fully  regulated  under  any  Fed¬ 
eral  milk  order,  to  the  extent  that  such 
transfers  to  the  regulated  plant  exceed 
receipts  of  fluid  milk  products  from  such 
plant  and  are  allocated  to  Class  I  at  the 
transferee-plant,  shall  be  assigned  to  the 
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extent  possible  in  the  following  sequence : 

(a)  Pro  rata  to  receipts  of  fluid  milk 
products  at  such  nonfluid  milk  plant 
from  fluid  milk  plants;  and 

(b)  Pro  rata  to  any  remaining  unas¬ 
signed  receipts  of  fluid  milk  products  at 
such  nonfluid  milk  plant  from  other 
order  plants; 

(v)  Any  remaining  unassigned  Class  I 
disposition  from  the  nonfluid  milk  plant 
shall  be  assigned  to  the  extent  possible  in 
the  following  sequence: 

(a)  To  such  nonfluid  milk  plant’s  re¬ 
ceipts  from  dairy  farmers  who  the  mar¬ 
ket  administrator  determines  constitute 
regular  sources  of  Grade  A  milk  for  such 
nonfluid  milk  plant;  and 

(b)  To  such  nonfluid  milk  plant’s  re¬ 
ceipts  of  Grade  A  milk  from  plants  not 
fully  regulated  under  any  Federal  milk 
order  which  the  market  administrator 
determines  constitute  regular  sources  of 
Grade  A  milk  for  such  nonfluid  milk 
plant; 

(vi)  Any  remaining  unassigned  re¬ 
ceipts  of  bulk  fluid  milk  products  at  the 
nonfluid  milk  plant  from  fluid  milk 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any  remaining 
Class  I  utilization,  then  to  Class  in 
utilization,  and  then  to  Class  n  utiliza¬ 
tion  at  such  nonfluid  milk  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonfluid  milk  plant  from 
fluid  milk  plants  and  other  order  plants 
shall  be  assigned,  pro  rata  among  such 
plants,  to  the  extent  possible  first  to  any 
remaining  Class  III  utilization,  then  to 
any  remaining  Class  n  utilization,  and 
then  to  Class  I  utilization  at  such  non¬ 
fluid  milk  plant;  and 

(viii)  In  determining  the  nonfluid  milk 
plant’s  utilization  for  purposes  of  this 
subparagraph,  any  fluid  milk  products 
and  bulk  fluid  cream  products  trans¬ 
ferred  from  such  nonfluid  milk  plant  to  a 
plant  not  fully  regulated  under  any  Fed¬ 
eral  milk  order  shall  be  classified  on  the 
basis  of  the  second  plant's  utilization 
using  the  same  assignment  priorities  at 
the  second  plant  that  are  set  forth  in  this 
subparagraph. 

§  1097.43  General  classification  rules. 

In  determining  the  classification  of 
producer  milk  pursuant  to  §  1097.44,  the 
following  rules  shall  apply: 

(a)  Each  month  the  market  adminis¬ 
trator  shall  correct  for  mathematical  and 
other  obvious  errors  all  reports  filed  pur¬ 
suant  to  §  1097.30  and  shall  compute 
separately  for  each  fluid  milk  plant  and 
for  each  cooperative  association  with  re¬ 
spect  to  milk  for  which  it  is  the  handler 
pursuant  to  §  1097.9  (b)  or  (c)  the 
pounds  of  skim  milk  and  butterfat,  re¬ 
spectively,  in  each  class  in  accordance 
with  §§  1097.40,  1097.41,  and  1097.42; 

(b)  If  any  of  the  water  contained  in 
the  milk  from  which  a  product  is  made 
is  removed  before  the  product  is  utilized 
or  disposed  of  by  a  handler,  the  pounds 
of  skim  milk  in  such  product  that  are  to 
be  considered  under  this  part  as  used  or 
disposed  of  by  the  handler  shall  be  an 
amount  equivalent  to  the  nonfat  milk 


solids  contained  in  such  product  plus  all 
of  the  water  originally  associated  with 
such  solids;  and 

(c)  The  classification  of  producer  milk 
for  which  a  cooperative  association  is  the 
handler  pursuant  to  §  1097.9  (b)  or  (c) 
shall  be  determined  separately  from  the 
operations  of  any  fluid  milk  plant  oper¬ 
ated  by  such  cooperative  association. 

§  1097.44  Classification  of  producer 
milk. 

For  each  month  the  market  adminis¬ 
trator  shall  determine  the  classification 
of  producer  milk  of  each  handler 
described  in  §  1097.9(a)  for  each  of  his 
fluid  milk  plants  separately  and  of  each 
handler  described  in  §  1097.9  (b)  and  (c) 
by  allocating  the  handler’s  receipts  of 
skim  milk  and  butterfat  to  his  utilization 
as  follows: 

(а)  Skim  milk  shall  be  allocated  in  the 
following  manner: 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  III  the  pounds  of 
skim  milk  in  shrinkage  specified  in 
§  1097.41(b); 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in  receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to  such 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  1s  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  payment  obligation 
under  any  order; 

(3)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  fluid  milk  products  re¬ 
ceived  in  packaged  form  from  an  other 
order  plant,  as  follow's: 

(i)  From  Class  III  milk,  the  lesser  of 
the  pounds  remaining  or  2  percent  of 
such  receipts;  and 

(ii)  From  Class  I  milk,  the  remainder 
of  such  receipts; 

(4)  Subtract  from  the  pounds  of  skim 
milk  in  Class  n  the  pounds  of  skim  milk 
in  products  specified  in  §  1097.40(b)(1) 
that  were  received  in  packaged  form 
from  other  plants,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  II; 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  products  specified 
in  §  1097.40(b)(l)  that  were  in  inven¬ 
tory  at  the  beginning  of  the  month  in 
packaged  form,  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
n.  This  subparagraph  shall  apply  only 
if  the  pool  plant  was  subject  to  the  pro¬ 
visions  of  this  subparagraph  or  com¬ 
parable  provisions  of  another  Federal 
milk  order  in  the  immediately  preceding 
month; 

(б)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  other  source  milk 
(except  that  received  in  the  form  of  a 
fluid  milk  product  or  a  fluid  cream  prod¬ 
uct)  that  is  used  to  produce,  or  added 
to,  any  product  specified  in  §  1097.40(b), 
but  not  in  excess  of  the  pounds  of  skim 
milk  remaining  in  Class  II; 


(7)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk  re¬ 
maining  in  each  class,  in  series  begin¬ 
ning  with  Class  in,  the  pounds  of  skim 
milk  in  each  of  the  following : 

(i)  Other  source  milk  (except  that  re¬ 
ceived  in  the  form  of  a  fluid  milk  prod¬ 
uct)  and,  if  paragraph  (a)  (5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1097.40(b)  (1)  that  was  not 
subtracted  pursuant  to  paragraph  (a) 
(4),  (5),  and  (6)  of  this  section; 

(ii)  Receipts  of  fluid  milk  products 
(except  filled  milk)  for  which  Grade  A 
certification  is  not  established; 

(iii)  Receipts  of  fluid  milk  products 
from  unidentified  sources; 

(iv)  Receipts  of  fluid  milk  products 
from  a  producer-handler  as  defined 
under  this  or  any  other  Federal  milk 
order;  and 

(v)  Receipts  of  reconstituted  skim  milk 
in  filled  milk  from  an  unregulated  supply 
plant  that  were  not  subtracted  pursuant 
to  paragraph  (a)  (2)  of  this  section; 

(8)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk  re¬ 
maining  in  Class  II  and  Class  in,  in 
sequence  beginning  with  Class  in : 

(i)  The  pounds  of  skim  milk  in  receipts 
of  fluid  milk  products  from  an  unregu¬ 
lated  supply  plant  that  were  not  sub¬ 
tracted  pursuant  to  paragraph  (a)  (2) 
and  (7)  (v)  of  this  section  for  which 
the  handler  requests  a  classification  other 
than  Class  I,  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

II  and  Class  m  combined; 

(ii)  The  pounds  of  skim  milk  in  re¬ 
ceipts  of  fluid  milk  products  from  an  un¬ 
regulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraph  (a) 
(2),  (7)(v),  and  (8)  (i)  of  this  section 
which  are  in  excess  of  the  pounds  of 
skim  milk  determined  pursuant  to  para¬ 
graph  (a)  (8)  (ii)  (a)  through  (c)  of  this 
section.  Should  the  pounds  of  skim  milk 
to  be  subtracted  from  Class  II  and  Class 

III  combined  exceed  the  pounds  of  skim 
milk  remaining  in  such  classes,  the 
pounds  of  skim  milk  in  Class  II  and  Class 
III  shall  be  increased  (increasing  Class 
III  first  to  the  extent  permitted  by  the 
handler’s  total  Class  III  utilization  at 
his  other  fluid  milk  plants)  by  an  amount 
equal  to  such  quantity  to  be  subtracted 
and  the  pounds  of  skim  milk  in  Class  I 
shall  be  decreased  by  a  like  amount.  In 
such  case,  the  pounds  of  skim  milk  re¬ 
maining  in  each  class  at  this  allocation 
step  at  other  fluid  milk  plants  of  the 
handler  shall  be  adjusted  to  the  extent 
possible  in  the  reverse  direction  by  a  like 
amount.  Such  adjustment  shall  be  made 
at  the  other  plants  in  sequence  begin¬ 
ning  with  the  plant  having  the  least 
minus  location  adjustment: 

(a)  Multiply  by  1.25  the  sum  of  the 
pounds  of  skim  milk  remaining  in  Class 
I  at  this  allocation  step  at  all  fluid  milk 
plants  of  the  handler; 

(b)  Substract  from  the  above  result 
the  sum  of  the  pounds  of  skim  milk  in 
receipts  at  all  fluid  milk  plants  of  the 
handler  of  producer  milk,  milk  from  a 
handler  described  in  §  1097.9(c),  fluid 
milk  products  from  fluid  milk  plants  of 
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other  handlers,  and  bulk  fluid  milk  prod¬ 
ucts  from  other  order  plants;  and 

(c)  Multiply  any  plus  quantity  result¬ 
ing  above  by  the  percentage  that  the  re¬ 
ceipts  of  skim  milk  in  fluid  milk  products 
from  unregulated  supply  plants  that  re¬ 
main  at  this  fluid  milk  plant  is  of  all 
such  receipts  remaining  at  this  allocation 
step  at  all  fluid  milk  plants  of  the  han¬ 
dler;  and 

(iii)  The  pounds  of  skim  milk  in  re¬ 
ceipts  of  bulk  fluid  milk  products  from 
an  other  order  plant  that  are  in  excess 
of  bulk  fluid  milk  products  transferred 
or  diverted  to  such  plant,  if  Class  II  or 
Class  in  classification  is  requested  by 
the  operator  of  the  other  order  plant  and 
the  handler,  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
n  and  Class  in  combined; 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1097.40(b)  (1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraph  (a)  (5)  and  (7)  (i)  of  this 
section; 

(10)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  III  the  pounds  of  skim 
milk  subtracted  pursuant  to  paragraph 

(a)  (1)  of  this  section; 

(11)  Subject  to  the  provisions  of  para¬ 
graph  (a)(ll)(i)  of  this  section,  sub¬ 
tract  from  the  pounds  of  skim  milk  re¬ 
maining  in  each  class  at  the  plant,  pro 
rata  to  the  total  pounds  of  skim  milk 
remaining  in  Class  I  and  in  Class  II  and 
Class  III  combined  at  this  allocation  step 
at  all  fluid  milk  plants  of  the  handler, 
with  the  quantity  prorated  to  Class  II 
and  Class  III  combined  being  subtracted 
first  from  Class  HI  and  then  from  Class 
II,  the  pounds  of  skim  milk  in  receipts  of 
fluid  milk  products  from  an  unregulated 
supply  plant  that  were  not  subtracted 
pursuant  to  paragraph  (a)(2),  (7)(v), 
and  (8)  (i)  and  (ii)  of  this  section 
and  that  were  not  offset  by  trans.'ers  or 
diversions  of  fluid  milk  products  to  the 
same  unregulated  supply  plant  from 
which  fluid  milk  products  to  be  allocated 
at  this  step  were  received: 

(i)  Should  the  pounds  of  skim  milk 
to  be  subtracted  from  any  class  pursuant 
to  this  subparagraph  exceed  the  pounds 
of  skim  milk  remaining  in  such  class,  the 
pounds  of  skim  milk  in  such  class  shall 
be  increased  by  an  amount  equal  to  such 
quantity  to  be  subtracted  and  the  pounds 
of  skim  milk  in  the  other  classes  (begin¬ 
ning  with  the  higher-priced  class)  shall 
be  decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
other  fluid  milk  plants  of  the  handler 
shall  be  adjusted  to  the  extent  possible 
in  the  reverse  direction  by  a  like  amount. 
Such  adjustment  shall  be  made  at  the 
other  plants  in  sequence  beginning  with 
the  plant  having  the  least  minus  location 
adjustment; 

(12)  Subject  to  the  provisions  of  para¬ 
graph  (a)  (12)  (i)  of  this  section,  sub¬ 
tract  from  the  pounds  of  skim  milk  re¬ 


maining  In  each  class  at  the  plant,  pro 
rata  to  the  total  pounds  of  skim  milk 
remaining  in  Class  I  and  In  Class  n  and 
Class  m  combined  at  this  allocation  step 
at  all  fluid  milk  plants  of  the  handler, 
with  the  quantity  prorated  to  Class  n 
and  Class  m  combined  being  subtracted 
first  from  Class  HI  and  then  from  Class 
n,  the  pounds  of  skim  milk  in  receipts  of 
fluid  milk  products  from  an  other  order 
plant  that  were  not  subtracted  pursuant 
to  paragraph  (a)  (8)  (iii)  of  this  section 
that  are  in  excess  of  bulk  fluid  milk 
products  transferred  or  diverted  to  such 
plant : 

(i)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  any  class  pursuant 
to  this  subparagraph  exceed  the  pounds 
of  skim  milk  remaining  in  such  class,  the 
pounds  of  skim  milk  in  such  class  shall 
be  increased  by  an  amount  equal  to  such 
quantity  to  be  subtracted  and  the  pounds 
of  skim  milk  in  the  other  classes  (begin¬ 
ning  with  the  higher-priced  class)  shall 
be  decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
other  fluid  milk  plants  of  the  handler 
shall  be  adjusted  to  the  extent  possible 
in  the  reverse  direction  by  a  like  amount. 
Such  adjustment  shall  be  made  at  the 
other  plants  in  sequence  beginning  with 
the  plant  having  the  least  minus  location 
adjustment; 

(13)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  receipts  of  fluid  milk 
products  and  bulk  fluid  cream  products 
from  another  fluid  milk  plant  according 
to  the  classification  of  such  products 
pursuant  to  §  1097.42(a) ;  and 

(14)  If  the  total  pounds  of  skim  milk 
remaining  in  all  classes  exceed  the 
pounds  of  skim  milk  in  producer  milk, 
subtract  such  excess  from  the  pounds  of 
skim  milk  remaining  in  each  class  in 
series  beginning  with  Class  III.  Any 
amount  so  subtracted  shall  be  known  as 
“overage”; 

(b)  Butterfat  shall  be  allocated  in  ac¬ 
cordance  with  the  procedure  outlined  for 
skim  milk  in  paragraph  (a)  of  this  sec¬ 
tion;  and 

(c)  The  quantity  of  producer  milk  in 
each  class  shall  be  the  combined  pounds 
of  skim  milk  and  butterfat  remaining  in 
each  class  after  the  computations  pur¬ 
suant  to  §  1097.44(a)  (14)  and  the  corre¬ 
sponding  step  of  §  1097.44(b). 

§  1097.45  Market  administrator's  re¬ 
ports  concerning  classification. 

The  market  administrator  shall  make 
the  following  reports  concerning  classifi¬ 
cation  : 

(a)  Report  to  the  market  administra^ 
tor  of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and  utiliza¬ 
tion  for  the  month  is  received  from  a 
handler  who  has  received  fluid  milk 
products  or  bulk  fluid  cream  products 
from  an  other  order  plant,  the  class  to 
which  such  receipts  are  allocated  pur¬ 
suant  to  S  1097.44  on  the  basis  of  such 
report,  and,  thereafter,  any  change  in 
such  allocation  required  to  correct  errors 


disclosed  in  the  verification  of  such 
report. 

(b)  Furnish  to  each  andler  operating 
a  fluid  milk  plant  who  has  shipped  fluid 
milk  products  or  bulk  fluid  cream  prod¬ 
ucts  to  an  other  order  plant  the  class  to 
which  such  shipments  were  allocated  by 
the  market  administrator  of  the  other 
order  on  the  basis  of  the  report  by  the 
receiving  handler,  and,  as  necessary,  any 
changes  in  such  allocation  arising  from 
the  verification  of  such  report. 

(c)  On  or  before  the  11th  day  after 
the  end  of  each  month,  report  to  each 
cooperative  association  which  so  re¬ 
quests,  the  percentage  of  milk  delivered 
by  such  association  or  by  its  members 
which  was  allocated  to  each  class  by 
each  handler  receiving  such  milk. 

Class  Prices 
§  1097.50  Class  prices. 

Subject  to  the  provisions  of  §  1097.52, 
the  class  prices  for  the  month  per  hun¬ 
dredweight  of  milk  containing  3.5  per¬ 
cent  butterfat  shall  be  as  follows: 

(a)  Class  I  price.  The  Class  I  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $1.94. 

(b)  Class  II  price.  The  Class  n  price 
shall  be  the  basic  formula  price  for  the 
month  plus  10  cents. 

(c)  Class  III  price.  The  Class  III  price 
shall  be  the  basic  formula  price  for  the 
month. 

§  1097.51  Basic  formula  price. 

The  “basic  formula  price”  shall  be  the 
average  price  per  hundredweight  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as  reported 
by  the  Department  for  the  month,  ad¬ 
justed  to  a  3.5-percent  butterfat  basis 
and  rounded  to  the  nearest  cent.  For 
such  adjustment,  the  butterfat  differen¬ 
tial  (rounded  to  the  nearest  0.1  cent) 
per  0.1-percent  butterfat  shall  be  0.12 
times  the  simple  average  of  the  wholesale 
selling  prices  (using  the  midpoint  of  any 
price  range  as  one  price)  of  Grade  A 
(92-score)  bulk  butter  per  pound  at  Chi¬ 
cago,  as  reported  by  the  Department  for 
the  month.  For  the  purpose  of  comput¬ 
ing  the  Class  I  price,  the  resulting  price 
shall  be  not  less  than  $4.33. 

§  1097.52  Plant  location  adjustments 
for  handlers. 

For  that  milk  which  is  received  at  a 
fluid  milk  plant  (from  producers  or  from 
a  handler  described  in  §  1097.9(c)),  lo¬ 
cated  50  miles  or  more  from  the  city  hall 
in  Memphis,  Tenn.,  by  shortest  hard¬ 
surfaced  highway  distance,  as  deter¬ 
mined  by  the  market  administrator,  and 
which  is  transferred  in  the  form  of  prod¬ 
ucts  designated  as  Class  I  milk  in 
§  1097.40(a)  to  another  fluid  milk  plant 
and  assigned  to  Class  I  pursuant  to  the 
calculation  provided  in  this  section,  or 
otherwise  classified  as  Class  I  milk,  the 
price  specified  in  §  1097.50(a)  shall  be 
adjusted  at  the  rate  set  forth  in  the  fol¬ 
lowing  schedule  according  to  the  loca¬ 
tion  of  the  fluid  milk  plant  where  such 
milk  is  received: 
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Location  oj  plant 

In  the  State  of  Mississippi  and  50  but  less  than  60 
miles  from  the  city  hall  In  Memphis. 

For  each  additional  10  miles  In  excess  of  50  miles - 

Outside  the  State  of  Mississippi  and  50  but  leas  than 
60  miles  from  the  city  hall  in  Memphis. 

For  each  additional  10  miles  in  excess  of  50  miles - 


Rate  per  hundredweight 
Add  9  cents. 

Add  an  additional  1.5  cents. 
Subtract  9  cents. 

Subtract  an  additional  1.5  cents. 


For  purposes  of  calculating  such  location 
adjustment,  fluid  milk  products  trans¬ 
ferred  in  bulk  between  fluid  milk  plants 
shall  be  assigned  to  the  Class  I  disposi¬ 
tion  at  the  transferee-plant  in  excess  of 
the  sum  of  receipts  at  such  plant  from 
producers  and  from  handlers  described 
in  §  1097.9(c)  times  1.05,  and  the  pounds 
assigned  as  Class  I  to  receipts  from  other 
order  plants  and  unregulated  supply 
plants,  such  assignment  to  be  made  first 
to  transferor-plants  at  which  no  location 
adjustment  or  a  plus  location  adjust¬ 
ment  is  applicable  and  then  in  sequence 
beginning  with  the  plant  at  which  the 
smallest  minus  location  adjustment 
w?ould  apply. 

§  1097.53  Announcement  of  class 
prices. 

The  market  administrator  shall  an¬ 
nounce  publicly  on  or  before  the  fifth  day 
of  each  month  the  Class  I  price  for  the 
following  month  and  the  Class  n  and 
Class  IH  prices  for  the  preceding  month. 

§  1097.54  Equivalent  price. 

If  for  any  reason  a  price  or  pricing 
constituent  required  by  this  part  for 
computing  class  prices  or  for  other  pur¬ 
poses  is  not  available  as  prescribed  in 
this  part,  the  market  administrator  shall 
use  a  price  or  pricing  constituent  deter¬ 
mined  by  the  Secretary  to  be  equivalent 
to  the  price  or  pricing  constituent  that 
is  required. 

Uniform  Prices 

§  1097.60  Handler's  value  of  milk  for 
computing  uniform  price. 

For  the  purpose  of  computing  the  uni¬ 
form  price,  the  market  administrator 
shall  determine  for  each  month  the  value 
of  milk  of  each  handler  as  follows: 

(a)  Multiply  the  pounds  of  producer 
milk  in  each  class  as  determined  pur¬ 
suant  to  §  1097.44  by  the  applicable  class 
prices  and  add  the  resulting  amounts; 

(b)  Add  the  amounts  obtained  from 
multiplying  the  pounds  of  overage  sub¬ 
tracted  from  each  class  pursuant  to 
§  1097.44(a)  (14)  and  the  corresponding 
step  of  S  1097.44(b)  by  the  respective 
class  prices,  as  adjusted  by  the  butterfat 
differential  specified  in  §  1097.74,  that  are 
applicable  at  the  location  of  the  fluid 
milk  plant; 

(c)  Add  the  following: 

(1)  The  amount  obtained  from  multi¬ 
plying  the  difference  between  the  Class 
III  price  for  the  preceding  month  and 
the  Class  I  price  applicable  at  the  loca¬ 
tion  of  the  fluid  milk  plant  for  the  cur¬ 
rent  month  by  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1097.44(a)  (9)  and 
the  corresponding  step  of  §  1097.44(b); 
and 


(2)  The  amount  obtained  from  multi¬ 
plying  the  difference  between  the  Class 
III  price  for  the  preceding  month  and 
the  Class  n  price  for  the  current  month 
by  the  lesser  of: 

(i)  The  hundredweight  of  skim  milk 
and  butterfat  subtracted  from  Class  n 
pursuant  to  §  1097.44(a)  (9)  and  the  cor¬ 
responding  step  of  §  1097.44(b)  for  the 
current  month;  or 

(ii)  The  hundredweight  of  skim  milk 
and  butterfat  remaining  in  Class  HI  (ex¬ 
clusive  of  shrinkage)  after  the  computa¬ 
tions  pursuant  to  §  1097.44(a)  (11)  and 
the  corresponding  step  of  §  1097.44(b) 
for  the  preceding  month,  less  the  hun¬ 
dredweight  of  skim  milk  and  butterfat 
specified  in  paragraph  (c)(1)  of  this 
section; 

(d)  Add  or  subtract,  as  the  case  may 
be,  an  amount  necessary  to  correct  errors 
discovered  by  the  market  administrator 
in  the  verification  of  reports  of  such  han¬ 
dler  of  his  receipts  and  utilization  of 
skim  milk  and  butterfat  for  previous 
months;  and 

(e)  In  computing,  for  the  purposes  of 
S  1097.61,  the  value  of  milk  of  a  handler 
described  in  5  1097.9(c),  the  value  of 
milk  received  by  fluid  milk  plants  of 
other  handlers  shall  be  the  sum  of  the 
amounts  assigned  pursuant  to  §  1097.61 
(a)  (2)  with  respect  to  such  milk  as  ad¬ 
justed  pursuant  to  §  1097.75  for  the  loca¬ 
tion  of  the  fluid  milk  plant  to  which 
delivered. 

§  1097.61  Computation  of  uniform 
price  for  each  handler  (including 
uniform  prices  for  base  milk  and 
excess  milk). 

(a)  For  each  of  the  months  of  August 
through  February  the  market  admin¬ 
istrator  shall  compute  for  each  handler 
a  uniform  price  per  hundredweight  for 
milk  of  3.5  percent  butterfat  content  re¬ 
ceived  from  producers  as  follows: 

(1)  Adjust  the  amount  computed  pur¬ 
suant  to  §  1097.60  by  i  dding  or  sub¬ 
tracting,  as  the  case  may  be,  the  total 
of  the  location  adjustments  applicable 
pursuant  to  §  1097.75; 

(2)  For  each  handler  operating  a  fluid 
milk  plant  receiving  milk  from  a  han¬ 
dler  described  in  §  1097.9(c),  prorate  the 
resulting  amount  between  such  milk  and 
producer  milk; 

(3)  Add  the  amount  represented  by 
any  deductions  made  for  eliminating 
fractions  of  a  cent  in  computing  the 
uniform  prices  for  the  preceding  month; 

(4)  Subtract  an  amount  computed  by 
multiplying  the  total  hundredweight  of 
producer  milk  in  each  class  by  5  cents; 
and 

(5)  Divide  the  resulting  amount  by  the 
total  hundredweight  of  producer  milk 
received  by  the  handler.  The  result,  less 
any  fraction  of  a  cent  per  hundred¬ 
weight,  shall  be  known  as  the  uniform 


price  for  such  handler  for  milk  of  3.5 
percent  butterfat  content  f.o.b.  market. 

(b)  For  each  of  the  months  of  March 
through  July,  the  market  administrator 
shall  compute  for  each  handler  with  re¬ 
spect  to  producer  milk,  a  uniform  price 
for  base  milk  and  for  excess  milk,  each 
of  3.5  percent  butterfat  content,  as 
follows: 

(1)  Follow  the  computations  and  ad¬ 
justments  provided  for  in  paragraph  (a) 
(1),  (2),  (3),  and  (4)  of  this  section; 

(2)  Compute  the  value  of  excess  milk 
received  by  such  handler  as  producer 
milk  and  bulk  milk  from  a  handler  de¬ 
scribed  in  §  1097.9(c)  as  follows: 

(i)  Multiply  the  quantity  of  such  milk, 
not  in  excess  of  the  total  Class  III  milk 
included  in  this  computation,  by  the 
Class  III  price  less  5  cents; 

(ii)  Multiply  the  remaining  quantity 
of  such  milk,  not  in  excess  of  the  total 
Class  n  milk  included  in  this  computa¬ 
tion,  by  the  Class  II  price  less  5  cents; 

(iii)  Multiply  the  remaining  quantity 
of  excess  milk  by  the  Class  I  pflee  less 
5  cents;  and 

(iv)  Add  together  the  resulting 
amounts; 

(3)  Divide  the  total  value  of  excess 
milk  obtained  in  paragraph  (b)  (2)  of 
this  section  by  the  total  hundred¬ 
weight  of  such  excess  milk  and  adjust 
to  the  nearest  cent.  The  resulting  figure 
shall  be  the  uniform  price  for  such  han¬ 
dler  for  all  excess  milk  of  3.5  percent 
butterfat  content; 

(4)  Subtract,  for  each  handler,  the 
value  of  such  handler’s  excess  milk  ob¬ 
tained  in  paragraph  (b)  (3)  of  this  sec¬ 
tion  from  the  value  of  all  milk  obtained 
for  such  handler  pursuant  to  paragraph 
(b)  (1)  of  this  section;  and 

(5)  Divide  the  amount  obtained  in 
paragraph  (b)  (4)  of  this  section  by 
the  total  hundredweight  of  base  milk  re¬ 
ceived  by  such  handler.  The  result,  less 
any  fraction  of  a  cent  per  hundred¬ 
weight,  shall  be  the  uryform  price  for 
such  handler  for  base  milk  of  3.5  percent 
butterfat  content. 

§  1097.62  Announcement  of  uniform 
prices  for  each  handler  and  butterfat 
differential. 

The  market  administrator  shall  an¬ 
nounce  publicly  on  or  before: 

(a)  The  fifth  day  after  the  end  of 
each  month  the  butterfat  differential  for 
such  month;  and 

(b)  The  13th  day  after  the  end  of  each 
month  the  applicable  uniform  prices  for 
each  handler  pursuant  to  5  1097.61  for 
such  month. 

Payments  for  Milk 

§  1097.71  Payments  to  market  adminis¬ 
trator. 

(a)  On  or  before  the  25th  day  of  each 
month  each  handler  operating  a  fluid 
milk  plant  shall  pay  to  the  market  ad¬ 
ministrator  a  sum  of  money  calculated 
by  multiplying  the  hundredweight  of 
milk  received  from  producers  and  from  a 
handler  described  in  5  1097.9(c)  during 
the  first  15  days  of  such  month  by  the 
Class  III  price  for  the  preceding  month, 
less  proper  deductions  authorized  in 
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writing  by  producers  from  whom  such 
handler  received  milk. 

(b)  On  or  before  the  12th  day  after 
the  end  of  each  month,  each  handler 
operating  a  fluid  milk  plant  shall  pay  to 
the  market  administrator  an  amount  of 
money  equal  to  such  handler’s  value  of 
milk  for  such  month  as  determined  pur¬ 
suant  to  5  1097.60,  as  adjusted  pursuant 
to  §  1097.74,  less  payments  made  pursu¬ 
ant  to  paragraph  (a)  of  this  section  for 
such  month  and  less  proper  deductions 
authorized  in  writing  by  producers  from 
whom  such  handler  received  milk. 

§  1097.72  [Reserved] 

§  1097.73  Payments  to  producers  and  to 
cooperative  associations. 

(a)  On  or  before  the  last  day  of  each 
month,  the  market  administrator  shall 
make  payment  to  each  producer  for  milk 
received  from  such  producer  during  the 
first  15  days  of  such  month  by  handlers 
from  whom  the  appropriate  payments 
pursuant  to  5  1097.71(a)  have  been  re¬ 
ceived  at  not  less  than  the  Class  ni  price 
per  hundredweight  for  the  preceding 
month ; 

(b)  On  or  before  the  15th  day  after 
the  end  of  each  month,  the  market  ad¬ 
ministrator  shall  make  payment  to  each 
producer  for  milk  received  from  such 
producer  or  cooperative  association  dur¬ 
ing  the  month  by  each  handler  from 
whom  the  appropriate  payments  have 
been  received  pursuant  to  §  1097.71(b), 
such  payments  by  the  market  adminis¬ 
trator  to  be  at  not  less  than  the  uniform 
price(s)  computed  pursuant  to  §  1097.61 
(a)  or  (b),  as  applicable,  subject  to  the 
following: 

(1)  Adjustment  pursuant  to  §§  1097.74 
and  1097.75; 

(2)  Less  payments  made  pursuant  to 
paragraph  (a)  of  this  section; 

(3)  Less  deductions  for  marketing 
services  pursuant  to  §  1097.86; 

(4)  Less  proper  deductions  authorized 
in  writing  by  the  producer; 

(5)  Adjusted  for  any  error  in  calcu¬ 
lating  payment  to  such  individual  pro¬ 
ducer  for  past  months;  and 

(6)  If  the  market  administrator  has 
not  received  full  payment  from  any  han¬ 
dler  for  such  month,  pursuant  to 
§  1097.71,  he  shall  reduce  uniformly  per 
hundredweight  his  payments  due  for 
milk  received  by  such  handler  by  a  total 
amount  not  in  excess  of  the  amount  due 
from  such  handler.  The  market  ad¬ 
ministrator  shall  make  such  balance  of 
payment  to  such  producers  on  or  before 
the  next  date  (for  making  payments 
pursuant  to  this  paragraph)  following 
that  on  which  such  balance  of  payment 
is  received  from  such  handler; 

(c)  In  making  payments  to  producers 
pursuant  to  paragraphs  (a)  and  (b)  of 
this  section  the  market  administrator 
shall,  on  or  before  the  second  day  prior 
to  the  date  payments  are  due  to  indi¬ 
vidual  producers,  make  payment  to  a  co¬ 
operative  association  which  is  author¬ 
ized  to  collect  payment  for  milk  of  its 
members  and  from  which  a  written  re¬ 
quest  for  such  payment  has  been  re¬ 
ceived,  and  to  a  handler  described  in 
S  1097.9(c),  a  total  amount  equal  to,  but 


not  less  than,  the  sum  of  the  individual 
payments  otherwise  payable  to  such  pro¬ 
ducers  pursuant  to  this  section;  and 

(d)  In  making  the  payments  pursuant 
to  paragraphs  (b)  and  (c)  of  this  section, 
the  market  administrator  shall  furnish 
each  producer  or  cooperative  association 
with  a  statement,  in  such  form  that  it 
may  be  retained  by  the  producer  or  co¬ 
operative  association  which  shall  show: 

(1)  The  delivery  period  and  the  iden¬ 
tity  of  the  handler  and  the  producer; 

(2)  The  total  pounds  of  milk  received 
from  the  producer,  including  for  the 
months  of  March  through  July,  such 
producer’s  deliveries  of  base  and  excess 
milk; 

(3)  The  average  butterfat  content  of 
the  total  pounds  of  milk  received  from 
the  producer  during  the  month; 

(4)  The  minimum  rates  at  which  pay¬ 
ment  to  the  producer  or  cooperative  as¬ 
sociation  is  required; 

(5)  The  amount  or  rates  per  hundred¬ 
weight  of  each  deduction,  together  with 
a  description  of  the  respective  deduc¬ 
tions;  and 

(6)  The  net  amount  of  payment  to 
the  producer  or  cooperative  association. 

§  1097.74  Bulterfat  differential. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  uniform  prices 
shall  be  increased  or  decreased,  respec¬ 
tively,  for  each  one-tenth  percent  butter¬ 
fat  variation  from  3.5  percent  by  a 
butterfat  differential,  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.115  times  the  simple  average  of  the 
wholesale  selling  prices  (using  the  mid¬ 
point  of  any  price  range  as  one  price)  of 
Grade  A  (92-score)  bulk  butter  per 
pound  at  Chicago,  as  reported  by  the 
Department  for  the  month. 

§  1097.73  Plant  loration  adjustments 
for  producers. 

In  making  payment  pursuant  to 
§  1097.73,  the  applicable  uniform  prices 
for  all  milk  received  shall  be  adjusted 
according  to  the  location  of  the  fluid 
milk  plant  where  such  milk  was  received 
at  the  rate  provided  pursuant  to 
§  1097.52. 

§  1097.76  [Reserved] 

§  1097.77  Adjustment  of  accounts. 

Whenever  audit  by  the  market  admin¬ 
istrator  of  any  handler’s  reports,  books, 
records,  or  accounts  discloses  errors  re¬ 
sulting  in  money  due  the  market  admin¬ 
istrator  from  such  handler,  or  due  such 
handler  from  the  market  administrator, 
the  market  administrator  shall  promptly 
notify  such  handler  of  any  amount  so 
due  and  payment  thereof  shall  be  made 
on  or  before  the  next  date  for  making 
payments  set  forth  in  the  provisions  un¬ 
der  which  such  error  occurred. 

Administrative  Assessment  and  Market¬ 
ing  Service  Deduction 

§  1097.85  Assessment  for  order  admin¬ 
istration. 

As  his  pro  rata  share  of  the  expense  of 
administration  of  the  order,  each  handler 
shall  pay  to  the  market  administrator  on 
or  before  the  15th  day  after  the  end  of 


the  month  4  cents  per  hundredweight,  or 
such  lesser  amount  as  the  Secretary  may 
prescribe,  with  respect  to  (a)  receipts  of 
milk  at  fluid  milk  plants  from  producers 
(including  receipts  from  a  handler  de¬ 
scribed  in  S  1097.9(c)  and  such  handler’s 
own  production),  (b)  other  source  milk 
allocated  to  Class  I  pursuant  to  8  1097.44 
(a)  (7)  and  (11)  and  the  corresponding 
steps  of  §  1097.44(b),  (c)  receipts  of  milk 
by  a  handler  described  in  §  1097.9(c)  in 
excess  of  that  specified  in  paragraph  (a) 
of  this  section,  and  (d)  receipts  of  milk 
by  a  handler  described  in  §  1097.9(b). 

§  1097.86  Deduction  for  marketing 
services. 

(a)  The  market  administrator  in  mak¬ 
ing  payments  to  producers  pursuant  to 
§  1097.73  shall: 

(1)  Deduct  7  cents  per  hundredweight 
or  such  amount  not  exceeding  7  cents 
per  hundredweight  as  may  be  prescribed 
by  the  Secretary,  with  respect  to  milk 
(other  than  milk  of  a  handler’s  own  pro¬ 
duction)  of  those  producers  for  whom 
the  marketing  services  set  forth  in  para¬ 
graph  (b)  of  this  section  are  not  being 
performed  by  a  cooperative  associa¬ 
tion;  or 

(2)  If  so  requested  in  writing  by  a 
cooperative  association,  deduct  such 
amount  as  may  be  authorized  by  the 
member  producers  of  such  association 
from  the  payment  to  be  made  to  such 
producers  for  whom  the  cooperative  is 
performing  the  services  specified  in 
paragraph  (b)  of  this  section  and  pay 
such  amounts  to  the  cooperative  asso¬ 
ciation  on  or  before  the  date  for  making 
payment  to  producers. 

(b)  The  monies  received  by  the  market 
administrator  pursuant  to  paragraph 
(a)(1)  of  this  section  shall  be  used  by 
the  marker  administrator  to  provide 
market  information  and  to  check  the 
accuracy  of  the  testing  and  weighing  of 
their  milk  for  producers  who  are  not 
receiving  such  service  from  a  coopera¬ 
tive  association. 

Base-Excess  Plan 
§  1097.90  Base  milk. 

“Base  milk”  means  milk  received  by  a 
handler  from  a  producer  during  any  of 
the  months  of  March  through  July, 
which  is  not  in  excess  of  such  producer’s 
base  computed  pursuant  to  §  1097.93. 

§  1097.91  Excess  milk. 

“Excess  milk”  means  milk  received  by 
a  handler  from  a  producer  during  any 
of  the  months  of  March  through  July, 
which  is  in  excess  of  the  base  milk  of 
such  producer  for  such  month,  and  shall 
include  all  milk  from  a  producer  for 
whom  no  base  can  be  computed  pursuant 
to  §  1097.93. 

§  1097.92  Compulation  of  daily  average 
base  for  each  producer. 

The  daily  average  base  for  each  pro¬ 
ducer  shall  be  determined  by  the  market 
administrator  as  follows :  Divide  the  total 
pounds  of  milk  received  from  such  pro¬ 
ducer  by  handlers  fully  regulated  under 
the  terms  of  the  respective  orders  regu¬ 
lating  the  handling  of  milk  in  the  Mem-  j 
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phis,  Term.;  Fort  Smith,  Ark.;  and  Cen¬ 
tral  Arkansas  marketing  areas  (this  Part 
1097  and  Parts  1102  and  1108,  respective¬ 
ly,  of  this  chapter)  during  the  immedi¬ 
ately  preceding  period  of  September 
through  January,  by  the  total  number  of 
days  in  such  period  beginning  with 
the  first  day  on  which  milk  is  received 
from  such  producer  by  a  handler  reg¬ 
ulated  under  any  one  of  the  aforesaid 
orders,  but  not  less  than  120.  In  the  case 
of  producers  delivering  milk  to  a  han¬ 
dler’s  plant  which  first  became  a  fluid 
milk  plant  during  or  after  the  end  of  the 
base-forming  period,  the  daily  average 
base  for  each  producer  shall  be  that 
which  would  have  been  calculated  for 
such  producer  for  the  entire  base-form¬ 
ing  period  if  the  handler’s  plant  had  been 
a  fluid  milk  plant  during  such  period. 

§  1097.93  Determination  of  monthly 
base  of  each  producer. 

Subject  to  the  rules  set  forth  in 
§  1097.94,  the  market  administrator  shall 
calculate  a  monthly  base  for  each  pro¬ 
ducer  for  each  of  the  months  of  March 
through  July,  as  follows; 

(a)  If  milk  is  received  by  a  handler 
as  producer  milk  during  the  month,  mul¬ 
tiply  such  producer’s  daily  average  base 
computed  pursuant  to  §  1097.92  by  the 
number  of  days  in  such  month. 

(b)  If  milk  is  received  as  producer 
milk  from  the  same  farm  by  more  than 
one  handler  and/or  by  handlers  fully 
regulated  under  the  terms  of  the  Central 
Arkansas  (Part  1108  of  this  chapter)  or 
Fort  Smith,  Ark.  (Part  1102  of  this 
chapter),  orders  during  the  month,  mul¬ 
tiply  such  producer’s  daily  average  base 
computed  pursuant  to  §  1097.92  by  the 
number  of  days  in  such  month  and  mul¬ 
tiply  the  result  by  the  percentages  of  the 
total  pounds  of  milk  received  from  such 
producer  by  handlers  fully  regulated 
under  the  terms  of  the  three  orders  spec¬ 
ified  in  §  1097.92  which  were  received 
by  each  handler  to  determine  the  amount 
of  base  milk  received  from  such  producer 
by  each  handler. 

§  1097.94  Base  rules. 

The  following  rules  shall  apply  in  con¬ 
nection  with  the  establishment  of  bases 
for  each  producer  computed  pursuant  to 
§  1097.92: 

(a)  An  entire  base  or  share  of  a  joint 
holder  shall  be  transferred  from  a  person 
holding  such  base  to  other  persons  as 
of  the  end  of  the  month  during  which 
an  application  for  the  transfer  of  such 
base  is  received  by  the  market  adminis¬ 
trator,  such  application  to  be  on  forms 
approved  by  the  market  administrator 
and  signed  by  the  base  holder  (s)  or  by 
the  heirs  and  by  the  person  to  whom  such 
base  is  to  be  transferred  subject  to  the 
following  conditions; 

(1)  If  a  base  is  held  jointly  and  such 
joint  holding  is  terminated,  the  entire 
base  may  be  transferred  to  one  of  the 
joint  holders; 

(2)  The  share  of  a  joint  base  holder 
may  be  transferred  to  a  person  other 
than  a  joint  holder  of  the  base  only  if 
all  shares  of  the  entire  base  are  at  the 
same  time  transferred  to  the  same  or 
other  persons;  and 
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(3)  If  one  or  more  bases  are  trans¬ 
ferred  to  a  producer  already  holding  a 
base,  a  new  base  shall  be  computed  by 
adding  together  the  total  eligible  deliv¬ 
eries  during  the  period  of  September 
through  January  of  all  persons  in  whose 
names  such  bases  were  earned  and  divid¬ 
ing  the  total  by  the  total  number  of  days 
in  such  period  beginning  with  the  first 
day  on  which  milk  was  received  during 
the  months  of  September  through  Jan¬ 
uary  from  any  of  such  persons  but  not 
less  than  120  days. 

§  1097.93  Announcement  of  established 
bases. 

On  or  before  February  25  of  each  year, 
the  market  administrator  shall  notify 
each  producer  of  the  daily  average  base 
established  by  such  producer,  or  shall 
notify  the  cooperative  association  of 
which  such  producer  is  a  member  of  such 
daily  average  base. 

Advertising  and  Promotion  Program 

§  1097.110  Agency. 

“Agency”  means  an  agency  organized 
by  producers  and  producers’  cooperative 
associations,  in  such  form  and  with 
methods  of  operation  specified  in  this 
part,  which  is  authorized  to  expend  funds 
made  available  pursuant  to  §  1097.121(b) 
(1) ,  on  approval  by  the  Secretary,  for  the 
purposes  of  establishing  or  providing  for 
establishment  of  research  and  develop¬ 
ment  projects,  advertising  (excluding 
brand  advertising),  sales  promotion,  ed¬ 
ucational,  and  other  programs,  designed 
to  improve  or  promote  the  domestic  mar¬ 
keting  and  consumption  of  milk  and  its 
products.  Members  of  the  Agency  shall 
serve  without  compensation  but  shall  be 
reimbursed  for  reasonable  expenses  in¬ 
curred  in  the  performance  of  duties  as 
members  of  the  Agency, 

§  1097.111  Composition  of  Agency. 

Subject  to  the  conditions  of  paragraph 
(a)  of  this  section,  each  cooperative  as¬ 
sociation  or  combination  of  cooperative 
associations,  as  provided  for  under 
§  1097.113(b),  is  authorized  one  agency 
representative  for  each  full  5  percent  of 
the  participating  member  producers 
(producers  who  have  not  requested  re¬ 
funds  for  the  most  recent  quarter)  it 
represents.  Cooperative  associations  with 
less  than  5  percent  of  the  total  partici¬ 
pating  producers  which  have  elected  not 
to  combine  pursuant  to  §  1097.113(b), 
and  participating  producers  who  are  not 
members  of  cooperatives,  are  authorized 
to  select  from  such  group,  in  total,  one 
agency  representative  for  each  full  5 
percent  that  such  producers  constitute 
of  the  total  participating  producers.  If 
such  group  of  producers  in  total  consti¬ 
tutes  less  than  5  percent,  it  shall  never¬ 
theless  be  authorized  to  select  from  such 
group  in  total  one  agency  representative. 
For  the  purpose  of  the  agency’s  initial 
organization,  all  persons  defined  as  pro¬ 
ducers  shall  be  considered  as  partici¬ 
pating  producers. 

(a)  If  any  cooperative  association  or 
combination  of  cooperative  associations, 
as  provided  for  under  §  1097.1 13  <b),  has 
a  majority  of  the  participating  produc¬ 


ers,  representation  from  such  coopera¬ 
tive  or  group  of  cooperatives,  as  the  case 
may  be,  shall  be  limited  to  the  minimum 
number  of  representatives  necessary  to 
constitute  a  majority  of  the  agency  rep¬ 
resentatives. 

§  1097.112  Term  of  office. 

The  term  of  office  of  each  member  of 
the  Agency  shall  be  1  year,  or  until  a 
replacement  is  designated  by  the  co¬ 
operative  association  or  is  otherwise  ap¬ 
propriately  elected. 

§  1097.113  Selection  of  Agency  mem¬ 
bers. 

The  selection  of  Agency  members  shall 
be  made  pursuant  to  paragraphs  (a), 
(b),  and  (c)  of  this  section.  Each  person 
selected  shall  qualify  by  filing  with  the 
market  administrator  a  written  accept¬ 
ance  promptly  after  being  notified  of 
such  selection. 

(a)  Each  cooperative  authorized  one 
or  more  representatives  to  the  Agency 
shall  notify  the  market  administrator  of 
the  name  and  address  of  each  represent¬ 
ative  who  shall  serve  at  the  pleasure  of 
the  cooperative. 

(b)  For  purposes  of  this  program,  co¬ 
operative  associations  may  elect  to  com¬ 
bine  their  participating  memberships 
and,  if  the  combined  total  of  participat¬ 
ing  producers  of  such  cooperatives  is  5 
percent  or  more  of  the  total  participating 
producers,  such  cooperatives  shall  be  eli¬ 
gible  to  select  a  representative (s)  to  the 
Agency  under  the  rules  of  §  1097.111  and 
paragraph  (a)  of  this  section. 

(c)  Selection  of  agency  members  to 
represent  participating  nonmember  pro¬ 
ducers  and  participating  producer  mem¬ 
bers  of  a  cooperative  association  (s)  hav¬ 
ing  less  than  the  required  five  (5)  per¬ 
cent  of  the  producers  participating  in 
the  advertising  and  promotion  program 
and  who  have  not  elected  to  combine 
memberships  as  provided  in  paragraph 
(b)  of  this  section,  shall  be  supervised 
by  the  market  administrator  in  the  fol¬ 
lowing  manner : 

(1)  Promptly  after  the  effective  date 
of  this  amending  order,  and  annually 
thereafter,  the  market  administrator 
shall  give  notice  to  participating  pro¬ 
ducer  members  of  such  cooperatives  and 
participating  nonmember  producers  of 
their  opportunity  to  nominate  one  or 
more  agency  representatives,  as  the  case 
may  be,  and  also  shall  specify  the  num¬ 
ber  of  representatives  to  be  selected. 

(2)  Following  the  closing  date  for 
nominations,  the  market  administrator 
shall  announce  the  nominees  who  are 
eligible  for  agency  membership  and  shall 
conduct  a  referendum  among  the  indi¬ 
vidual  producers  eligible  to  vote.  The 
election  to  membership  shall  be  deter¬ 
mined  on  the  basis  of  the  nominee  (or 
nominees)  receiving  the  largest  number 
of  eligible  votes.  If  an  elected  rep¬ 
resentative  subsequently  discontinues 
producer  status  or  is  otherwise  unable 
to  complete  his  term  of  office,  the  market 
administrator  shall  appoint  as  his  re¬ 
placement  the  participating  producer 
who  received  the  next  highest  number  of 
eligible  votes. 
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§  1097.1 14  Agency  operating  procedure. 

A  majority  of  the  Agency  members 
shall  constitute  a  quorum  and  any  ac¬ 
tion  of  the  Agency  shall  require  a  major¬ 
ity  of  concurring  votes  of  those  present 
and  voting. 

§  1097.113  Powers  of  the  Agency. 

The  Agency  is  empowered  to: 

(a)  Administer  the  terms  and  provi¬ 
sions  within  the  scope  of  Agency  au¬ 
thority  pursuant  to  §  1097.110; 

(b)  Make  rules  and  regulations  to  ef¬ 
fectuate  the  purposes  of  Public  Law 
91-670; 

(c)  Recommend  amendments  to  the 
Secretary;  and 

(d)  With  approval  of  the  Secretary, 
enter  into  contracts  and  agreements  with 
persons  or  organizations  as  deemed 
necessary  to  carry  out  advertising  and 
promotion  programs  and  projects  speci¬ 
fied  in  §§  1097.110  and  1097.117. 

§  1097.116  Duties  of  the  Agency. 

The  Agency  shall  perform  all  duties 
necessary  to  carry  out  the  terms  and  pro¬ 
visions  of  this  program  including,  but 
not  limited  to,  the  following: 

(a)  Meet,  organize,  and  select  from 
among  its  members  a  chairman  and  such 
other  officers  and  committees  as  may  be 
necessary,  and  adopt  and  make  public 
such  rules  as  may  be  necessary  for  the 
conduct  of  its  business; 

(b)  Develop  programs  and  projects 
pursuant  to  §§  1097.110  and  1097.117; 

(c)  Keep  minutes,  books  and  records 
and  submit  books  and  records  for  exami¬ 
nation  by  the  Secretary  and  furnish  any 
information  and  reports  requested  by 
the  Secretary; 

(d)  Prepare  and  submit  to  the  Secre¬ 
tary  for  approval  prior  to  each  quarterly 
period  a  budget  showing  the  projected 
amounts  to  be  collected  during  the 
quarter  and  how  such  funds  are  to  be  dis¬ 
bursed  by  the  Agency; 

(e)  When  desirable,  establish  an  ad¬ 
visory  committee (s)  of  persons  other 
than  Agency  members; 

(f)  Employ  and  fix  the  compensation 
of  any  person  deemed  to  be  necessary  to 
its  exercise  of  powers  and  performance 
of  duties ; 

(g)  Establish  the  rate  of  reimburse¬ 
ment  to  the  members  of  the  Agency  for 
expenses  in  attending  meetings  and  pay 
the  expenses  of  administering  the 
Agency;  and 

(h)  Provide  for  the  bonding  of  all  per¬ 
sons  handling  Agency  funds  in  an 
amount  and  with  surety  thereon  satis¬ 
factory  to  the  Secretary. 

§  1097.117  Advertising,  Research,  Edu¬ 
cation,  and  Promotion  Program. 

The  Agency  shall  develop  and  submit 
to  the  Secretary  for  approval  all  pro¬ 
grams  or  projects  undertaken  under  the 
authority  of  this  part.  Such  programs  or 
projects  may  provide  for: 

(a)  The  establishment,  issuance,  ef¬ 
fectuation,  and  administration  of  appro¬ 
priate  programs  or  projects  for  the  ad¬ 
vertising  and  promotion  of  milk  and  milk 
products  on  a  nonbrand  basis; 


(b)  The  utilization  of  the  services  of 
other  organizations  to  carry  out  Agency 
programs  and  projects  if  the  Agency 
finds  that  such  activities  will  benefit  pro¬ 
ducers  under  this  part;  and 

(c)  The  establishment,  support,  and 
conduct  of  research  and  development 
projects  and  studies  that  the  Agency 
finds  will  benefit  all  producers  under  this 
part. 

§  1097.118  Limitation  of  expenditures 
by  the  Agency. 

(a)  Not  more  than  5  percent  of  the 
funds  received  by  the  Agency  pursuant 
to  §  1097.121(b)(1)  shall  be  utilized  for 
administrative  expense  of  the  Agency. 

(b)  Agency  funds  shall  not,  in  any 
manner,  be  used  for  political  activity  or 
for  the  purpose  of  influencing  govern¬ 
mental  policy  or  action,  except  in  recom¬ 
mending  to  the  Secretary  amendments  to 
the  advertising  and  promotion  program 
provisions  of  this  part. 

(c)  Agency  funds  may  not  be  ex¬ 
pended  to  solicit  producer  participation. 

(d)  Agency  funds  may  be  used  only 
for  programs  and  projects  promoting  the 
domestic  marketing  and  consumption  of 
milk  and  its  products! 

§  1097.119  Personal  liability. 

No  member  of  the  Agency  shall  be  held 
personally  responsible,  either  individu¬ 
ally  or  jointly  with  others,  in  any  way 
whatsoever  to  any  person  for  errors  in 
judgment,  mistakes,  or  other  acts,  either 
of  commission  or  omission,  of  such  mem¬ 
ber  in  performance  of  his  duties,  except 
for  acts  of  willful  misconduct,  gross  neg¬ 
ligence,  or  those  which  are  criminal  in 
nature. 

§  1097.120  Procedure  for  requesting 
refunds. 

Any  producer  may  apply  for  refund 
under  the  procedure  set  forth  under  par¬ 
agraphs  (a)  through  (c)  of  this  section. 

(a)  Refund  shall  be  accomplished  only 
through  application  filed  with  the  mar¬ 
ket  administrator  in  the  form  prescribed 
by  the  market  administrator  and  signed 
by  the  producer.  Only  that  information 
necessary  to  identify  the  producer  and 
the  records  relevant  to  the  refund  may 
be  required  of  such  producer. 

<b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  the  request  shall  be 
submitted  within  the  first  15  days  of  De¬ 
cember,  March,  June,  or  September  for 
milk  to  be  marketed  during  the  ensuing 
calendar  quarter  beginning  on  the  first 
day  of  January,  April,  July,  and  October, 
respectively. 

(c)  A  dairy  farmer  who  first  acquires 
producer  status  under  this  part  after  the 
15th  day  of  December,  March,  June,  or 
September,  as  the  case  may  be,  and  prior 
to  the  start  of  the  next  refund  notifica¬ 
tion  period  specified  in  paragraph  (b)  of 
this  section,  may,  upon  application  filed 
with  the  market  administrator  pursuant 
to  paragraph  (a)  of  this  section,  be 
eligible  for  refund  on  all  marketings 
against  which  an  assessment  is  withheld 
during  such  period  and  including  the 
remainder  of  the  calendar  quarter  in¬ 


volved.  This  paragraph  also  shall  be  ap¬ 
plicable  to  all  producers  during  the  pe¬ 
riod  following  the  effective  date  of  this 
amending  order  to  the  beginning  of  the 
first  full  calendar  quarter  for  which  the 
opportunity  exists  for  such  producers  to 
request  refunds  pursuant  to  paragraph 

(b)  of  this  section. 

§  1097.121  Duties  of  the  market  admin¬ 
istrator. 

Except  as  specified  in  §  1097.116,  the 
market  administrator,  in  addition  to 
other  duties  specified  by  this  part,  shall 
perform  all  the  duties  necessary  to  ad¬ 
minister  the  terms  and  provisions  of  the 
advertising  and  promotion  program  in¬ 
cluding,  but  not  limited  to,  the  follow¬ 
ing: 

(a)  Within  30  days  after  the  effective 
date  of  this  amending  order,  and  annu¬ 
ally  thereafter,  conduct  a  referendum  to 
determine  representation  on  the  Agency 
pursuant  to  §  1097.113(c). 

(b)  Set  aside  the  amounts  substracted 
under  §  1097.61(a)  (4)  into  an  advertising 
and  promotion  fund,  separately  ac¬ 
counted  for,  from  which  shall  be  dis¬ 
bursed  : 

(1)  To  the  Agency  each  month,  all 
such  funds  less  any  necessary  amount 
held  in  reserve  to  cover  refunds  pursu¬ 
ant  to  paragraph  (b)  (2)  and  (3)  of  this 
section,  and  payments  to  cover  ex¬ 
penses  of  the  market  administrator  in¬ 
curred  in  the  administration  of  the 
advertising  and  promotion  program 
(including  audit) . 

(2)  Refund  to  producers  the  amounts 
of  mandatory  checkoff  for  advertising 
and  promotion  programs  required  under 
authority  of  State  law  applicable  to  such 
producers,  but  not  in  amounts  that  ex¬ 
ceed  a  rate  of  5  cents  per  hundredweight 
on  the  volume  of  milk  pooled  by  any  such 
producer  for  which  deductions  were 
made  pursuant  to  §  1097.61(a)  (4). 

(3)  After  the  end  of  each  calendar 
quarter,  make  a  refund  to  each  producer 
who  has  made  application  for  such  re¬ 
fund  pursuant  to  §  1097.120.  Such  refund 
shall  be  computed  at  the  rate  of  5  cents 
per  hundredweight  of  such  producer’s 
milk  pooled  for  which  deductions  were 
made  pursuant  to  §  1097.61(a)  (4)  for 
such  calendar  quarter,  less  the  amount  of 
any  refund  otherwise  made  to  the  pro¬ 
ducer  pursuant  to  paragraph  (b)  (2)  of 
this  section. 

(c)  Promptly  after  the  effective  date 
of  this  amending  order,  and  thereafter 
with  respect  to  new  producers,  forward 
to  each  producer  a  copy  of  the  provi¬ 
sions  of  the  advertising  and  promotion 
program  ( §  §  1097.110  through  1097.122). 

(d>  Make  necessary  audits  to  estab¬ 
lish  that  all  Agency  funds  are  used  only 
for  authorized  purposes. 

§  1097.122  Liquidation. 

In  the  event  that  the  provisions  of  this 
advertising  and  promotion  program  are 
terminated,  any  remaining  uncommitted 
funds  applicable  thereto  shall  be  dis¬ 
tributed  in  an  equitable  manner  to  pro¬ 
ducers  by  the  market  administrator. 
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PART  1098— MILK  IN  THE  NASHVILLE, 
TENNESSEE,  MARKETING  AREA 

Subpart — Order  Regulating  Handling 
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Sec. 
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1098.3  Route  disposition. 

1098.4  [Reserved] 

1098.5  Approved  plant. 

1098.6  [Reserved] 

1098.7  Pool  plant. 

1098.8  Nonpool  plant. 

1098.9  Handler. 
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1098.11  [Reserved] 
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1098.32  Other  reports. 

Classification  of  Milk 

1098.40  Classes  of  utilization. 
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1098.43  General  classification  rules. 
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Class  Prices 
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1098.51  Basic  formula  price. 

1098.52  Plant  location  adjustments  for 

handlers. 

1098.53  Announcement  of  class  prices. 

1098.54  Equivalent  price. 

Uniform  Prices 

1098.60  Handler’s  value  of  milk  for  comput¬ 

ing  uniform  price. 

1098.61  Computation  of  uniform  price  (in¬ 

cluding  weighted  average  price 
and  uniform  prices  for  base  and 
excess  milk) . 

1098.62  Announcement  of  uniform  prices 

and  butterfat  differential. 

Payments  for  Milk 

1098.70  Producer-settlement  fund. 

1098.71  Payments  to  the  producer-settle¬ 
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1098.72  [Reserved] 

1098.73  Payments  to  producers  and  to  co¬ 
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1098.85  Assessment  for  order  administra¬ 

tion. 
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Authority:  The  provisions  of  this  Part 
1098  Issued  under  secs.  1-19,  48  Stat.  81,  as 
amended  (7  UJS.C.  801-874). 

General  Provisions 
§  1098.1  General  provisions. 

The  terms,  definitions,  and  provisions 
in  Part  1000  of  this  chapter  are  hereby 
incorporated  by  reference  and  made  a 
part  of  this  order. 

Definitions 

§  1098.2  Nashville,  Tennessee,  market¬ 
ing  area. 

“Nashville,  Tennessee,  marketing  area,” 
hereinafter  called  the  “marketing  area,” 
means  all  the  territory  within  the  bound¬ 
aries  of  the  following: 

(a)  Tennessee  counties  of : 


Bedford. 

Maury. 

Cannon. 

Montgomery. 

Cheatham. 

Overton. 

Clay. 

Perry. 

Coffee. 

Pickett. 

Davidson. 

Putnam. 

DeKalb. 

Robertson. 

Dickson. 

Rutherford. 

Fentress. 

Smith. 

GUes. 

Stewart. 

Hickman. 

Sumner. 

Houston. 

Trousdale. 

Humphreys. 

Warren. 

Jackson. 

Wayne. 

Lawrence. 

White. 

Lewis. 

WiUlamson. 

Macon. 

Wilson. 

Marshall. 

(b)  Kentucky  counties  of: 

Allen. 

Monroe. 

Barren. 

Simpson. 

Metcalf. 

Warren. 

(c)  Fort  Campbell  military  reservation. 

§  1098.3  Route  disposition. 

“Route  disposition”  means  any  deliv¬ 
ery  (including  delivery  by  a  vendor  or  a 
sale  from  a  plant  store)  of  any  fluid  milk 
product  classified  as  Class  I  milk  other 
than  a  delivery  to  a  milk  or  filled  milk 
processing  plant. 

§  1098.4  [Reserved] 

§  1098.5  Approved  plant. 

“Approved  plant”  means  the  premises, 
buildings  and  facilities  of  any  milk  proc¬ 
essing  or  packaging  plant  from  which 
during  the  month  Grade  A  milk  is 
shipped  to  a  pool  plant,  or  from  which 
there  is  route  disposition  in  the  market¬ 
ing  area. 

§  1098.6  [Reserved] 

§  1098.7  Pool  plant. 

Except  as  provided  in  paragraph  (d) 
of  this  section,  “pool  plant”  means: 

(a)  Any  approved  plant  at  which  dur¬ 
ing  the  month  fluid  milk  products  are 
processed  or  packaged  and  from  which 

(1)  route  disposition  of  fluid  milk  prod¬ 
ucts,  except  filled  milk,  is  at  least  50  per¬ 
cent  of  total  receipts  of  Grade  A  milk 
and  (2)  route  disposition  of  fluid  milk 
products,  except  filled  milk,  in  the  mar¬ 
keting  area  is  at  least  15  percent  of  its 
total  route  disposition  of  fluid  milk  prod¬ 
ucts,  except  filled  milk. 

(b)  Any  approved  plant  from  which 
during  the  month  there  has  been  de¬ 
livered  to  plants  described  in  paragraph 
(a)  of  this  section  fluid  milk  products, 


except  filled  milk,  approved  by  any 
health  authority  having  jurisdiction  in 
the  marketing  area  as  eligible  for  dis¬ 
tribution  under  a  Grade  A  label  in  a 
volume  not  less  than  50  percent  of  its 
receipts  of  milk  from  approved  dairy 
farmers :  Provided,  That  any  plant  which 
qualified  as  a  pool  plant  pursuant  to 
this  paragraph  in  each  of  the  months  of 
August  through  February  shall  be  des¬ 
ignated  as  a  pool  plant  for  the  following 
months  of  March  through  July,  unless 
the  operator  of  such  plant  files  with  the 
market  administrator  a  written  request 
for  withdrawal  prior  to  the  first  day  of 
the  month  for  which  nonpool  status  is 
requested,  in  w’hich  case  the  plant  shall 
remain  a  nonpool  plant  until  it  again 
qualifies  for  pool  status. 

(c)  A  plant  operated  by  a  cooperative 
association  if,  during  the  month,  the  sum 
of  the  milk  received  at  other  pool  plants 
from  producers  who  are  members  of  such 
cooperative  association,  plus  the  milk 
which  was  transferred  thereto  from  the 
plant  operated  by  the  cooperative  asso¬ 
ciation,  is  not  less  than  two-thirds  of 
the  total  volume  of  milk  delivered  to 
all  plants  by  producers  who  are  mem¬ 
bers  of  the  association. 

(d)  The  term  “pool  plant”  shall  not 
apply  to  the  following  plants: 

(1)  A  producer-handler  plant; 

(2)  A  distributing  plant  qualified  pur¬ 
suant  to  paragraph  (a)  of  this  section 
which  meets  the  requirements  of  a 
fully  regulated  plant  pursuant  to  the 
provisions  of  another  order  Issued  pur¬ 
suant  to  the  Act  and  from  which  a 
greater  quantity  of  fluid  milk  products, 
except  filled  milk,  is  disposed  of  dur¬ 
ing  the  month  from  such  plant  as 
route  disposition  in  the  marketing  area 
regulated  by  the  other  order  than  as 
route  disposition  in  the  Nashville,  Tenn., 
marketing  area:  Provided,  That  such  a 
distributing  plant  which  was  a  pool 
plant  under  this  order  in  the  immedi¬ 
ately  preceding  month  shall  continue 
to  be  subject  to  all  of  the  provisions  of 
this  part  until  the  third  consecutive 
month  in  which  a  greater  proportion  of 
its  route  disposition  is  made  in  such 
other  marketing  area,  unless  the  other 
order  requires  regulation  of  the  plant 
without  regard  to  its  qualifying  as  a  pool 
plant  under  this  order,  subject  to  the 
proviso  of  this  paragraph:  And  pro¬ 
vided  further,  On  the  basis  of  a 
written  application  made  either  by  the 
plant  operator  or  by  the  cooperative  as¬ 
sociation  supplying  milk  to  such  opera¬ 
tor’s  plant,  at  least  15  days  prior  to  the 
date  for  which  a  determination  of  the 
Secretary  is  to  be  effective,  the  Secre¬ 
tary  may  determine  that  the  route  dis¬ 
position  in  the  respective  marketing 
areas  to  be  used  for  purposes  of  this 
paragraph  shall  exclude  (for  a  spec¬ 
ified  period  of  time)  route  disposition 
made  under  limited  term  contracts  to 
governmental  bases  and  institutions: 

(3)  A  distributing  plant  qualified  pur¬ 
suant  to  paragraph  (a)  of  this  section 
which  meets  the  requirements  of  a 
fully  regulated  plant  pursuant  to  the 
provisions  of  another  Federal  order  and 
from  which  a  greater  quantity  of  Class 
I  milk,  except  filled  milk,  is  disposed  of 
during  the  month  in  the  Nashville, 
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Term.,  marketing  area  as  route  disposi¬ 
tion  than  as  route  disposition  in  the 
other  marketing  area,  and  such  other 
order  which  fully  regulates  the  plant 
does  not  contain  provision  to  exempt 
the  plant  from  regulation,  even  though 
such  plant  has  greater  route  disposition 
in  the  marketing  area  of  the  Nashville, 
Tenn.,  order;  and 

(4)  Any  supply  plant  which  would  be 
subject  to  the  classification  and  pricing 
provisions  of  another  order  issued  pur¬ 
suant  to  the  Act  unless  such  plant  quali¬ 
fied  as  a  pool  plant  pursuant  to  the 
proviso  of  paragraph  (b)  of  this  section 
during  the  preceding  August  through 
January  period: 

§  1098.8  Non  pool  plant. 

“Nonpool  plant”  means  any  milk  or 
filled  milk  receiving,  manufacturing,  or 
processing  plant  other  than  a  pool  plant. 
The  following  categories  of  nonpool 
plants  are  further  defined  as  follows: 

(a)  “Other  order  plant”  means  a 
plant  that  is  fully  subject  to  the  pricing 
and  pooling  provisions  of  another  order 
issued  pursuant  to  the  Act. 

(b)  “Producer-handler  plant”  means 
a  plant  operated  by  a  producer-handler 
as  defined  in  any  order  (including  this 
part)  issued  pursuant  to  the  Act. 

(c)  “Partially  regulated  distributing 
plant”  means  a  nonpool  plant  other  than 
a  producer-handler  plant  or  an  other 
order  plant,  from  which  there  is  route 
disposition  in  consumer-type  packages 
or  dispenser  units  in  the  marketing  area 
during  the  month. 

(d)  “Unregulated  supply  plant”  means 
a  nonpool  plant  other  than  a  producer- 
handler  plant  or  an  other  order  plant, 
from  which  fluid  milk  products  are 
shipped  to  a  pool  plant. 

§  1098.9  Handler. 

“Handler”  means: 

(a)  Any  person  in  his  capacity  as  the 
operator  of  one  or  more  pool  plant (s) ; 

(b)  A  cooperative  association  with 
respect  to  milk  of  its  producer  members 
diverted  pursuant  to  §  1098.13  for  the 
account  of  such  association; 

(c)  A  cooperative  association  with  re¬ 
spect  to  the  milk  of  its  producer  mem¬ 
bers  which  is  delivered  from  the  farm  to 
the  pool  plant (s)  of  another  handler  in 
a  tank  truck  owned,  operated  by  or  under 
contract  to,  such  cooperative  association 
for  the  account  of  the  cooperative  asso¬ 
ciation  if  the  cooperative  association  has 
notified  in  writing,  prior  to  delivery,  both 
the  market  administrator  and  the 
handler  to  whom  the  milk  is  delivered 
that  it  wishes  to  be  the  handler  for  such 
milk.  Such  milk  shall  be  considered  as 
having  been  received  at  the  location  of 
the  plant  to  which  it  was  delivered; 

(d)  Any  person  who  operates  a  par¬ 
tially  regulated  distributing  plant; 

(e)  A  producer-handler;  or 

(f)  Any  person  who  operates  an  other 
order  plant  described  in  §  1098.7(d). 

§  1098.10  Producer-handler. 

“Producer-handler”  means  a  person 
who: 

(a)  Produces  milk  and  operates  an 
approved  plant; 


(b)  Uses  no  milk  products  other  than 
fluid  milk  products  for  reconstitution 
into  fluid  milk  products;  and 

(c)  Receives  no  fluid  milk  products 
during  the  month  except  milk  of  his  own 
production  and  transfers  from  pool 
plants. 

§  1098.11  [Reserved] 

§  1098.12  Producer. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  “producer”  means 
any  person  who  produces  milk  in  com¬ 
pliance  with  the  Grade  A  inspection  re¬ 
quirements  of  a  duly  constituted  health 
authority  or  produces  milk  acceptable 
for  fluid  consumption  at  Federal,  State, 
or  municipal  establishments  within  the 
marketing  area,  which  milk  is  received 
at  a  pool  plant  or  diverted  pursuant  to 
§  1098.13. 

(b)  “Producer”  shall  not  include: 

(1)  A  producer-handler  as  defined  in 
any  order  (including  this  part)  issued 
pursuant  to  the  Act; 

(2)  Any  person  with  respect  to  milk 
produced  by  him  which  is  diverted  to  a 
pool  plant  from  an  other  order  plant  if 
the  other  order  designates  such  person 
as  a  producer  under  that  order  and  such 
milk  is  allocated  to  Class  II  or  Class  III 
utilization  pursuant  to  §  1098.44(a)  (8) 
(iii)  and  the  corresponding  step  of 
§  1098.44(b);  and 

(3)  Any  person  with  respect  to  milk 
produced  by  him  which  is  diverted  from 
a  pool  plant  to  an  other  order  plant  if 
the  other  order  designates  such  person 
as  a  producer  under  that  order  with  re¬ 
spect  to  such  milk. 

§  1098.13  Producer  milk. 

“Producer  milk”  means  only  that  skim 
milk  or  butterfat  contained  in  milk  of  a 
producer  which  is: 

(a)  Received  at  a  pool  plant  directly 
from  a  dairy  farmer  or  a  handler  de¬ 
scribed  in  §  1098.9(c) :  Provided,  That  if 
the  milk  received  at  a  pool  plant  from 
a  handler  described  in  §  1098.9(c)  is  pur¬ 
chased  on  a  basis  other  than  weights  de¬ 
termined  by  farm  bulk  tank  calibrations 
and  butterfat  tests  determined  by  farm 
bulk  tank  samples  the  amount  by  which 
the  total  of  such  farm  weights  of  such 
milk  exceed  the  weights  on  which  the 
pool  plant’s  purchases  are  based  shall  be 
producer  milk  received  by  the  handler 
described  in  §  1098.9(c)  at  the  location 
of  the  pool  plant;  or 

(b)  Diverted  from  a  pool  plant  to  a 
nonpool  plant  that  is  not  a  producer- 
handler  plant. 

§  1098.14  Ollier  source  milk. 

“Other  source  milk”  means  all  skim 
milk  and  butterfat  contained  in  or  repre¬ 
sented  by: 

(a)  Receipts  of  fluid  milk  products  and 
bulk  products  specified  in  §  1098.40(b)  (1) 
from  any  source  other  than  producers, 
handlers  described  in  §  1098.9(c),  pool 
plants,  or  inventory  at  the  beginning  of 
the  month; 

(b)  Receipts  in  packaged  form  from 
other  plants  of  products  specified  in 
§  1098.40(b)(1); 

(c)  Products  (other  than  fluid  milk 
products,  products  specified  in  §  1098.40 


(b)(1),  and  products  produced  at  the 
plant  during  the  same  month)  from  any 
source  which  are  reprocessed,  converted 
into,  or  combined  with  another  product 
in  the  plant  during  the  month;  and 

(d)  Receipts  of  any  milk  product 
(other  than  a  fluid  milk  product  or  a 
product  specified  in  §  1098.40(b)  (1))  for 
which  the  handler  fails  to  establish  a 
disposition. 

§  1098.15  Fluid  milk  product. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  “fluid  milk  product” 
means  any  of  the  following  products  in 
fluid  or  frozen  form: 

(1)  Milk,  skim  milk,  lowfat  milk,  milk 
drink*,  buttermilk,  filled  milk,  and  milk¬ 
shake  and  ice  milk  mixes  containing  less 
than  20  percent  total  solids,  including 
any  such  products  that  are  flavored,  cul¬ 
tured,  modified  with  added  nonfat  milk 
solids,  concentrated  (if  in  a  consumer- 
type  package),  or  reconstituted;  and 

(2)  Any  milk  product  not  specified  in 
paragraph  (a)(1)  of  this  section  or 
in  §  1098.40  (b)  or  (c)(1)  (i)  through 
(iv)  if  it  contains  by  weight  at  least 
80  percent  water  and  6.5  percent  nonfat 
milk  solids  and  less  than  9  percent  but¬ 
terfat  and  20  percent  total  solids. 

(b)  The  term  “fluid  milk  product” 
shall  not  include: 

(1)  Evaporated  or  condensed  milk 
(plain  or  sweetened) ,  evaporated  or  con¬ 
densed  skim  milk  (plain  or  sweetened), 
formulas  especially  prepared  for  infant 
feeding  or  dietary  use  that  are  packaged 
in  hermetically  sealed  glass  or  all-metal 
containers,  any  product  that  contains  by 
weight  less  than  6.5  percent  nonfat  milk 
solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of 
the  quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

§  1098.16  Fluid  cream  product. 

“Fluid  cream  product”  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  sour  cream,  or  a  mixture  (in¬ 
cluding  a  cultured  mixture)  of  cream 
and  milk  or  skim  milk  containing  9  per¬ 
cent  or  more  butterfat,  with  or  without 
the  addition  of  other  ingredients. 

§  1098.17  Filled  milk. 

“Filled  milk”  means  any  combination 
of  nonmilk  fat  (or  oil)  with  skim  milk 
(whether  fresh,  cultured,  reconstituted, 
or  modified  by  the  addition  of  nonfat 
milk  solids) ,  with  or  without  milkfat,  so 
that  the  product  (including  stabilizers, 
emulsifiers,  or  flavoring)  resembles  milk 
or  any  other  fluid  milk  product,  and  con¬ 
tains  less  than  6  percent  nonmilk  fat  (or 
oil). 

§  1098.18  Cooperative  Association. 

“Cooperative  Association”  means  any 
cooperative  marketing  association  of  pro¬ 
ducers  which  the  Secretary  determines: 

(a)  To  be  qualified  pursuant  to  the 
provisions  of  the  Act  of  Congress  of 
February  18,  1922,  as  amended,  known 
as  the  “Capper- Volstead  Act”;  and 
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(b)  To  be  authorized  by  its  members 
to  make  collective  sales  of  or  to  market 
milk  or  its  products  for  its  members. 

Handler  Reports 

§  1098.30  Reports  of  receipts  and  utili¬ 
zation. 

On  or  before  the  sixth  day  after  the 
end  of  each  month,  each  handler  shall 
report  for  such  month  to  the  market  ad¬ 
ministrator,  in  the  detail  and  on  the 
forms  prescribed  by  the  market  admin¬ 
istrator,  as  follows: 

(a)  Each  handler,  with  respect  to  each 
of  his  pool  plants,  shall  report  the  quan¬ 
tities  of  skim  milk  and  butterfat  con¬ 
tained  in  or  represented  by : 

(1)  Receipts  of  producer  milk,  includ¬ 
ing  producer  milk  diverted  by  the  han¬ 
dler  from  the  pool  plant  to  other  plants; 

(2)  Receipts  of  milk  from  handlers 
described  in  §  1098.9(c) ; 

(3)  Receipts  of  fluid  milk  products 
and  bulk  fluid  cream  products  from  other 
pool  plants; 

(4)  Receipts  of  other  source  milk; 

(5)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  products  specified  in  §  1098.40(b) 

(1);  and 

(6)  The  utilization  or  disposition  of  all 
milk,  filled  milk,  and  milk  products  re¬ 
quired  to  be  reported  pursuant  to  this 
paragraph. 

(b)  Each  handler  operating  a  partially 
regulated  distributing  plant  shall  report 
•with  respect  to  such  plant  in  the  same 
manner  as  prescribed  for  reports  re¬ 
quired  by  paragraph  (a)  of  this  section. 
Receipts  of  milk  that  would  have  been 
producer  milk  if  the  plant  had  been  fully 
regulated  shall  be  reported  in  lieu  of 
producer  milk.  Such  report  shall  show 
also  the  quantity  of  any  reconstituted 
skim  milk  in  route  disposition  in  the 
marketing  area. 

(c)  Each  handler  described  in  §  1098.9 
(b)  and  (c)  shall  report; 

(1)  The  quantities  of  all  skim  milk 
and  butterfat  contained  in  receipts  of 
milk  from  producers; 

(2)  The  utilization  or  disposition  of 
all  such  receipts. 

(d)  Each  handler  not  specified  in  par¬ 
agraphs  (a)  through  (c)  of  this  section 
shall  report  with  respect  to  his  receipts 
and  utilization  of  milk,  filled  milk,  and 
milk  products  in  such  manner  as  the 
market  administrator  may  prescribe. 

§  1098.31  Payroll  report*.. 

(a)  On  or  before  the  sixth  day  after 
the  end  of  each  month,  each  handler 
described  in  §  1098.9  (a),  (b),  and  (c) 
shall  report  to  the  market  administrator, 
in  the  detail  prescribed  by  the  market 
administrator,  the  following  information 
for  each  producer  for  such  month: 

(1)  His  name  and  address; 

(2)  The  total  pounds  of  milk  received 
from  such  producer; 

<3)  The  total  pounds  of  base  milk  and 
excess  milk; 

<4)  The  average  butterfat  content  of 
such  milk;  and 

(5)  The  amount  of  any  deductions 
authorized  in  writing  by  such  producer 


to  be  made  from  payments  due  for  milk 
delivered. 

(b)  On  or  before  the  21st  day  of  each 
month,  each  handler  described  In 
S  1098.9  (a),  (b),  and  (c)  shall  report  to 
the  market  administrator,  in  the  detail 
and  on  forms  prescribed  by  him,  the 
name  and  address  of  each  producer  from 
whom  milk  was  received  during  the  first 
15  days  of  such  month,  and  the  pounds 
of  milk  so  received  during  said  period 
from  such  producer. 

(c)  Each  handler  operating  a  partially 
regulated  distributing  plant  who  elects 
to  make  payment  pursuant  to  S  1098.76 

(b)  shall  report  on  or  before  the  15th  day 
after  the  end  of  the  month  for  each  dairy 
farmer  who  would  have  been  a  producer 
if  the  plant  had  been  fully  regulated  in 
the  same  manner  as  prescribed  for  re¬ 
ports  required  by  paragraph  (a)  of  this 
section  plus  the  amount  paid  each  dairy 
farmer. 

§  1098.32  Other  reports. 

(a)  On  or  before  the  third  day  after 
the  end  of  the  month : 

(1)  Each  handler  described  in  §  1098.9 

(c)  shall  report  to  each  pool  plant 
operator  purchasing  producer  milk  from 
such  handler,  on  a  basis  of  weights  deter¬ 
mined  by  farm  bulk  tank  calibrations 
and  butterfat  tests  determined  from 
farm  bulk  tank  samples,  the  total 
pounds  and  butterfat  content  of  such 
milk  delivered  to  each  pool  plant  opera¬ 
tor  during  the  month ;  and 

(2)  The  operator  of  each  pool  plant 
purchasing  producer  milk  from  a  han¬ 
dler  described  in  5  1098.9(c),  on  a  basis 
other  than  weights  determined  by  farm 
bulk  tank  calibrations  and  butterfat  tests 
determined  from  farm  bulk  tank  samples, 
shall  report  to  such  handler  the  total 
pounds  and  butterfat  content  of  such 
milk  received  by  the  pool  plant  during 
the  month. 

(b)  On  or  before  the  21st  day  of 
each  month  each  handler  described  in 
S  1098.9(c)  shall  report  to  the  market 
administrator  the  quantities  of  producer 
milk  delivered  to  each  pool  plant  for  the 
first  15  days  of  such  month. 

(c)  In  addition  to  the  reports  required 
pursuant  to  paragraphs  (a)  and  (b)  of 
this  section  and  S§  1098.30  and  1098.31, 
each  handler  shall  report  such  other  in¬ 
formation  as  the  market  administrator 
deems  necessary  to  verify  or  establish 
such  handler’s  obligation  under  the  order. 

Classification  of  Milk 
§  1098.40  Classes  of  utilization. 

Except  as  provided  in  S  1098.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1098.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise  pro¬ 
vided  in  paragraphs  <b)  and  (c)  of  this 
section;  and 

(2)  Not  specifically  accounted  for  as 
Class  II  or  Class  HI  milk. 

(b)  Class  II  milk.  Class  II  milk  shall 
be  all  skim  milk  and  butterfat: 


(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product,  eggnog,  yogurt,  and  any 
product  containing  6  percent  or  more 
nonmilk  fat  (or  oil)  that  resembles  a 
fluid  cream  product,  eggnog,  or  yogurt, 
except  as  otherwise  provided  in  para¬ 
graph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  to 
any  commercial  food  processing  estab¬ 
lishment  (other  than  a  milk  or  filled  milk 
plant)  at  which  food  products  (other 
than  milk  products  and  filled  milk)  are 
processed  and  from  which  there  is  no 
disposition  of  fluid  milk  products  or  fluid 
cream  products  other  than  those  re¬ 
ceived  in  consumer-type  packages;  and 

(4)  Used  to  produce : 

(i)  Cottage  cheese,  low  fat  cottage 
cheese,  and  dry  curd  cottage  cheese ; 

(ii)  Milkshake  and  Ice  milk  mixes  (or 
bases)  containing  20  percent  or  more 
total  solids,  frozen  desserts,  and  frozen 
dessert  mixes; 

(iii)  Any  concentrated  milk  product 
in  bulk,  fluid  form; 

(iv)  Plastic  cream,  frozen  cream,  and 
anhydrous  milkfat; 

(v)  Custards,  puddings,  and  pancake 
mixes;  and 

(vi)  Formulas  especially  prepared  for 
Infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed  glass  or 
all-metal  containers. 

(c)  Class  III  milk.  Class  IH  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce : 

(1)  Cheese  (other  than  cottage  cheese, 
low  fat  cottage  cheese,  and  dry  curd  cot¬ 
tage  cheese) ; 

(ii)  Butter; 

( iii)  Any  milk  product  in  dry  form ; 

(iv)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a  con¬ 
sumer-type  package;  and 

(v)  Any  product  not  otherwise  speci¬ 
fied  in  this  section; 

(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulk  or 
packaged  form  and  products  specified 
in  paragraph  (b)(1)  of  this  section  in 
bulk  form; 

(3)  In  fluid  milk  products  and  prod¬ 
ucts  specified  in  paragraph  (b)(1)  of 
this  section  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products  and  prod¬ 
ucts  specified  in  paragraph  (b)(1)  of  this 
section  that  are  dumped  by  a  handler  if 
the  market  administrator  is  notified  of 
such  dumping  in  advance  and  Is  given 
the  opportunity  to  verify  such  disposi¬ 
tion; 

(5)  In  skim  milk  in  any  modified  fluid 
milk  product  that  is  in  excess  of  the 
quantity  of  skim  milk  in  such  product 
that  was  included  within  the  fluid  milk 
product  definition  pursuant  to  §  1098.15; 
and 

(6)  In  shrinkage  assigned  pursuant  to 
§  1098.41(a)  to  the  receipts  specified  in 
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§  1098.41(a)  (2)  and  in  shrinkage  speci¬ 
fied  in  5  1098.41  (b)  and  (c). 

§  1098.41  Shrinkage. 

For  purposes  of  classifying  all  skim 
milk  and  butterfat  to  be  reported  by  a 
handler  pursuant  to  5  1098.30,  the  mar¬ 
ket  administrator  shall  determine  the 
following: 

(a)  The  pro  rata  assignment  of 
shrinkage  of  skim  milk  and  butterfat, 
respectively,  at  each  pool  plant  to  the 
respective  quantities  of  skim  milk  and 
butterfat: 

(1)  In  the  receipts  specified  in  para¬ 
graph  (b)  (1)  through  (6)  of  this  sec¬ 
tion  on  which  shrinkage  is  allowed  pur¬ 
suant  to  such  paragraph:  and 

(2)  In  other  source  milk  not  specified 
in  paragraph  (b)  (1)  through  (6)  of  this 
section  which  was  received  in  the  form 
of  a  bulk  fluid  milk  product: 

(b)  The  shrinkage  of  skim  milk  and 
butterfat,  respectively,  assigned  pur¬ 
suant  to  paragraph  (a)  of  this  section  to 
the  receipts  specified  in  paragraph  (a) 

( 1 )  of  this  section  that  is  not  in  excess  of : 

(1)  Two  percent  of  the  skim  milk  and 
butterfat,  respectively,  in  producer  milk 
(excluding  milk  diverted  by  the  plant  op¬ 
erator  to  another  plant  and  milk  received 
from  a  handler  described  in  §  1098.9 
(c>); 

(2)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  milk  re¬ 
ceived  from  a  handler  described  in 
5  1098.9(c),  except  that,  if  the  operator 
of  the  plant  to  which  the  milk  is  de¬ 
livered  purchases  such  milk  on  the  basis 
of  weights  determined  from  its  measure¬ 
ment  at  the  farm  and  butterfat  tests  de¬ 
termined  from  farm  bulk  tank  samples, 
the  applicable  percentage  under  this  sub- 
paragraph  shall  be  2  percent; 

(3)  Plus  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  producer 
milk  diverted  from  such  plant  by  the 
plant  operator  to  another  plant,  except 
that  if  the  operator  of  the  plant  to  which 
the  milk  is  delivered  purchases  such  milk 
on  the  basis  of  weights  determined  from 
Its  measurement  at  the  farm  and  butter¬ 
fat  tests  determined  from  farm  bulk  tank 
samples,  the  applicable  percentage  under 
this  subparagraph  shall  be  zero; 

(4)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  pool  plants; 

(5)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  order  plants,  excluding  the  quan¬ 
tity  for  which  Class  II  or  Class  HI  classi¬ 
fication  is  requested  by  the  operators  of 
both  plants; 

(6)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  from  unregulated 
supply  plants,  excluding  the  quantity  for 
which  Class  n  or  Class  in  classification 
is  requested  by  the  handler;  and 

(7)  Less  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  milk 
transferred  to  other  plants  that  is  not 
in  excess  of  the  respective  amounts  of 
skim  milk  and  butterfat  to  which  per¬ 
centages  are  applied  in  paragraph  (b) 


(I) ,  (2),  (4),  (5),  and  (6)  of  this  section; 

and 

(c)  The  quantity  of  skim  milk  and 
butterfat,  respectively,  in  shrinkage  of 
milk  from  producers  for  which  a  coopera¬ 
tive  association  is  the  handler  pursuant 
to  5  1098.9  (b)  or  (c),  but  not  in  excess 
of  0.5  percent  of  the  skim  milk  and  but¬ 
terfat,  respectively,  in  such  milk.  If  the 
operator  of  the  plant  to  which  the  milk 
is  delivered  purchases  such  milk  on  the 
basis  of  weights  determined  from  its 
measurement  at  the  farm  and  butterfat 
tests  determined  from  farm  bulk  tank 
samples,  the  applicable  percentage  under 
this  paragraph  for  the  cooperative  asso¬ 
ciation  shall  be  zero. 

§  1098.42  Classification  of  transfers  and 
diversion^. 

(a)  Transfers  to  pool  plants.  Skim 
milk  or  butterfat  transferred  in  the  form 
of  a  fluid  milk  product  or  a  bulk  fluid 
cream  product  from  a  pool  plant  to 
another  pool  plant  shall  be  classified  as 
Class  I  milk  unless  the  operators  of  both 
plants  request  the  same  classification 
in  another  class.  In  either  case,  the 
classification  of  such  transfers  shall  be 
subject  to  the  following  conditions: 

(1)  The  skim  milk  or  butterfat  classi¬ 
fied  in  each  class  shall  be  limited  to  the 
amount  of  skim  milk  and  butterfat,  re¬ 
spectively,  remaining  in  such  class  at  the 
transferee-plant  after  the  computations 
pursuant  to  §  1098.44(a)  (12)  and  the 
corresponding  step  of  §  1098.44(b); 

(2)  If  the  transferor-plant  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1098.44(a)  (7) 
or  the  corresponding  step  of  5  1098.44 

(b) ,  the  skim  milk  or  butterfat  so  trans¬ 
ferred  shall  be  classified  so  as  to  allo¬ 
cate  the  least  possible  Class  I  utilization 
to  such  other  source  milk;  and 

(3)  If  the  transferor-handler  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  5  1098.44(a) 

(II)  or  (12)  or  the  corresponding  steps 
of  §  1098.44(b),  the  skim  milk  or  butter¬ 
fat  so  transferred,  up  to  the  total  of  the 
skim  milk  and  butterfat,  respectively,  in 
such  receipts  of  other  source  milk,  shall 
not  be  classified  as  Class  I  milk  to  a 
greater  extent  than  would  be  the  case  if 
the  other  source  milk  had  been  received 
at  the  transferee-plant. 

(b)  Transfers  and  diversions  to  other 
order  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
product  from  a  pool  plant  to  an  other 
order  plant  shall  be  classified  in  the  fol¬ 
lowing  manner.  Such  classification  shall 
apply  only  to  the  skim  milk  or  butterfat 
that  is  in  excess  of  any  receipts  at  the 
pool  plant  from  the  other  order  plant 
of  skim  milk  and  butterfat,  respectively, 
in  fluid  milk  products  and  bulk  fluid 
cream  products,  respectively,  that  are  in 
the  same  category  as  described  in  para¬ 
graph  (b)  (1),  (2),  or  (3)  of  this  section: 

(1)  If  transferred  as  packaged  fluid 
milk  products,  classification  shall  be  in 
the  classes  to  which  allocated  as  a  fluid 

milk  product  under  the  other  order; 

(2)  If  transferred  in  bulk  form,  classi¬ 
fication  shall  be  in  the  classes  to  which 


allocated  under  the  other  order  (includ¬ 
ing  allocation  under  the  conditions  set 
forth  in  paragraph  (b)  (3)  of  this 
section) ; 

(3)  If  the  operators  of  both  plants  so 
request  in  their  reports  of  receipts  and 
utilization  filed  with  their  respective 
market  administrators,  transfers  or  di¬ 
versions  in  bulk  form  shall  be  classified 
as  Class  II  or  Class  III  milk  to  the  extent 
of  such  utilization  available  for  such 
classification  pursuant  to  the  allocation 
provisions  of  the  other  order; 

(4)  If  information  concerning  the 
classes  to  which  such  transfers  or  diver¬ 
sions  were  allocated  under  the  other 
order  is  not  available  to  the  market  ad- 
minstrator  for  the  purpose  of  establish¬ 
ing  classification  under  this  paragraph, 
classification  shall  be  as  Class  I,  subject 
to  adjustment  when  such  information  is 
available; 

(5)  For  purposes  of  this  paragraph,  if 
the  other  order  provides  for  a  different 
number  of  classes  of  utilization  than  is 
provided  for  under  this  part,  skim  milk 
or  butterfat  allocated  to  a  class  consist¬ 
ing  primarily  of  fluid  milk  products  shall 
be  classified  as  Class  I  milk,  and  skim 
milk  or  butterfat  allocated  to  the  other 
classes  shall  be  classified  as  Class  HI 
milk;  and 

(6)  If  the  form  in  which  any  fluid 
milk  product  that  is  transferred  to  an 
other  order  plant  is  not  defined  as  a  fluid 
milk  product  under  such  other  order, 
classification  under  this  paragraph  shall 
be  in  accordance  with  the  provisions  of 
§  1098.40. 

(c)  Transfers  to  producer -handlers. 
Skim  milk  or  butterfat  transferred  in 
the  following  forms  from  a  pool  plant  to 
a  producer-handler  under  this  or  any 
other  Federal  order  shall  be  classified: 

(1)  As  Class  I  milk.  If  transferred  in 
the  form  of  a  fluid  milk  product;  and 

(2)  In  accordance  with  the  utilization 
assigned  to  it  by  the  market  administra¬ 
tor,  if  transferred  in  the  form  of  a  bulk 
fluid  cream  product.  For  this  purpose, 
the  producer-handler’s  utilization  of 
skim  milk  and  butterfat  in  each  class,  in 
series  beginning  with  Class  in,  shall  be 
assigned  to  the  extent  possible  to  his 
receipts  of  skim  milk  and  butterfat,  re¬ 
spectively,  in  bulk  fluid  cream  products, 
pro  rata  to  each  source. 

(d)  Transfers  and  diversions  to  other 
nonpool  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  following 
forms  from  a  pool  plant  to  a  nonpool 
plant  that  is  not  an  other  order  plant 
or  a  producer-handler  plant  shall  be 
classified: 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  packaged  fluid  milk  prod¬ 
uct;  and 

(2)  As  Class  I  milk,  if  transferred  or 
diverted  in  the  form  of  a  bulk  fluid  milk 
product  or  a  bulk  fluid  cream  product, 
unless  the  following  conditions  apply : 

(1)  If  the  conditions  described  in  para¬ 
graph  (d)  (2)  (a)  and  (b)  of  this  sec¬ 
tion  are  met,  transfers  or  diversions  In 
bulk  form  shall  be  classified  on  the  basis 
of  the  assignment  of  the  nonpool  plant’s 
utilization  to  its  receipts  as  set  forth  in 
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paragraph  (d)  (2)  (11)  through  (viii)  of 
this  section: 

(a)  The  transferor-handler  or  di¬ 
vertor-handler  claims  such  classification 
in  his  report  of  receipts  and  utilization 
filed  pursuant  to  §  1098.30  for  the  month 
within  which  such  transaction  occurred; 
and 

(b)  The  nonpool  plant  operator  main¬ 
tains  books  and  records  showing  the  uti¬ 
lization  of  all  skim  milk  and  butterfat 
received  at  such  plant  which  are  made 
available  for  verification  purposes  if  re¬ 
quested  by  the  market  administrator; 

(ii)  Route  disposition  in  the  market¬ 
ing  area  of  each  Federal  milk  order  from 
the  nonpool  plant  and  transfers  of  pack¬ 
aged  fluid  milk  products  from  such  non¬ 
pool  plant  to  plants  fully  regulated  there¬ 
under  shall  be  assigned  to  the  extent 
possible  in  the  following  sequence: 

(a)  Pro  rata  to  receipts  of  packaged 
fluid  milk  products  at  such  nonpool  plant 
from  pool  plants; 

(b)  Pro  rata  to  any  remaining  unas¬ 
signed  receipts  of  packaged  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(c)  Pro  rata  to  receipts  of  bulk  fluid 
milk  products  at  such  nonpool  plant  from 
pool  plants;  and 

<<f)  Pro  rata  to  any  remaining  un as¬ 
signed  receipts  of  bulk  fluid  milk  prod¬ 
ucts  at  such  nonpool  plant  from  other 
order  plants; 

(iii)  Any  remaining  Class  I  disposi¬ 
tion  of  packaged  fluid  milk  products  from 
the  nonpool  plant  shall  be  assigned  to 
the  extent  possible  pro  rata  to  any  re¬ 
maining  unassigned  receipts  of  packaged 
fluid  milk  products  at  such  nonpool  plant 
from  pool  plants  and  other  order  plants; 

(iv)  Transfers  of  bulk  fluid  milk  prod¬ 
ucts  from  the  nonpool  plant  to  a  plant 
fully  regulated  under  any  Federal  milk 
order,  to  the  extent  that  such  transfers 
to  the  regulated  plant  exceed  receipts 
of  fluid  milk  products  from  such  plant 
and  are  allocated  to  Class  I  at  the  trans¬ 
feree-plant,  shall  be  assigned  to  the  ex¬ 
tent  possible  in  the  following  sequence: 

(a)  Pro  rata  to  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from  pool 
plants;  and 

(b)  Pro  rata  to  any  remaining  unas¬ 
signed  receipts  of  fluid  milk  products  at 
such  nonpool  plant  from  other  order 
plants; 

(v)  Any  remaining  unassigned  Class  I 
disposition  from  the  nonpool  plant  shall 
be  assigned  to  the  extent  possible  in  the 
following  sequence: 

(a)  To  such  nonpool  plant’s  receipts 
from  dairy  farmers  who  the  market  ad¬ 
ministrator  determines  constitute  regu¬ 
lar  sources  of  Grade  A  milk  for  such  non¬ 
pool  plant;  and 

(b)  To  such  nonpool  plant’s  receipts 
of  Grade  A  milk  from  plants  not  fully 
regulated  under  any  Federal  milk  order 
which  the  market  administrator  deter¬ 
mines  constitute  regular  sources  of  Grade 
A  milk  for  such  nonpool  plant; 

(vi)  Any  remaining  unassigned  re¬ 
ceipts  of  bulk  fluid  milk  products  at  the 
nonpool  plant  from  pool  plants  and  other 
order  plants  shall  be  assigned,  pro  rata 
among  such  plants,  to  the  extent  pos¬ 


sible  first  to  any  remaining  Class  I  utili¬ 
zation,  then  to  Class  m  utilization,  and 
then  to  Class  n  utilization  at  such  non¬ 
pool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any  remaining 
Class  in  utilization,  then  to  any  remain¬ 
ing  Class  n  utilization,  and  then  to  Class 
I  utilization  at  such  nonpool  plant;  and 

(viii)  In  determining  the  nonpool 
plant’s  utilization  for  purposes  of  this 
subparagraph,  any  fluid  milk  products 
and  bulk  fluid  cream  products  trans¬ 
ferred  from  such  nonpool  plant  to  a  plant 
not  fully  regulated  under  any  Federal 
milk  order  shall  be  classified  on  the  basis 
of  the  second  plant’s  utilization  using  the 
same  assignment  priorities  at  the  second 
plant  that  are  set  forth  in  this  subpara¬ 
graph. 

§  1098.43  General  classification  rules. 

In  determining  the  classification  of 
producer  milk  pursuant  to  §  1098.44,  the 
following  rules  shall  apply: 

(a)  Each  month  the  market  admin¬ 
istrator  shall  correct  for  mathematical 
and  other  obvious  errors  all  reports  filed 
pursuant  to  §  1098.30  and  shall  compute 
separately  for  each  pool  plant  and  for 
each  cooperative  association  with  respect 
to  milk  for  which  it  is  the  handler  pur¬ 
suant  to  §  1098.9  (b)  or  (c)  the  pounds 
of  skim  milk  and  butterfat,  respec¬ 
tively.  in  each  class  in  accordance  with 
§§  1098.40,  1098.41,  and  1098.42; 

(b)  If  any  of  the  water  contained  in 
the  milk  from  which  a  product  is  made 
is  removed  before  the  product  is  utilized 
or  disposed  of  by  a  handler,  the  pounds 
of  skim  milk  in  such  product  that  are  to 
be  considered  under  this  part  as  used  or 
disposed  of  by  the  handler  shall  be  an 
amount  equivalent  to  the  nonfat  milk 
solids  contained  in  such  product  plus  all 
of  the  water  originally  associated  with 
such  solids;  and 

(c)  The  classification  of  producer  milk 
for  which  a  cooperative  association  is 
the  handler  pursuant  to  §  1098.9  (b)  or 

(c)  shall  be  determined  separately  from 
the  operations  of  any  pool  plant  oper¬ 
ated  by  such  cooperative  association. 

§  1098.44  Classifiration  of  producer 
milk. 

For  each  month  the  market  admin¬ 
istrator  shall  determine  the  classification 
of  producer  milk  of  each  handler  de¬ 
scribed  in  §  1098.9(a)  for  each  of  his 
pool  plants  separately  and  of  each  han¬ 
dler  described  in  §  1098.9  (b)  and  (c)  by 
allocating  the  handler’s  receipts  of  skim 
milk  and  butterfat  to  his  utilization  as 
follows: 

(a)  Skim  milk  shall  be  allocated  in  the 
following  manner: 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  in  the  pounds  of 
skim  milk  in  shrinkage  specified  in 
$  1098.41(b) ; 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in  receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 


plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to  such 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  Is  classified  and 
priced  as  Class  I  milk  and  Is  not  used  as 
an  offset  for  any  other  payment  obliga¬ 
tion  under  any  order; 

(3)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  fluid  milk  products  re¬ 
ceived  in  packaged  form  from  an  other 
order  plant,  except  that  to  be  subtracted 
pursuant  to  paragraph  (a)  (7)  (vi)  of  this 
section,  as  follows: 

(i)  From  Class  III  milk,  the  lesser  of 
the  pounds  remaining  or  2  percent  of 
such  receipts;  and 

(ii)  From  Class  I  milk,  the  remainder 
of  such  receipts; 

(4)  Subtract  from  the  pounds  of  skim 
milk  in  Class  n  the  pounds  of  skim  milk 
in  products  specified  in  §  1098.40(b)(1) 
that  were  received  in  packaged  form 
from  other  plants,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  II; 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products  specified 
in  §  1098.40(b)  (1)  that  were  in  inventory 
at  the  beginning  of  the  month  in  pack¬ 
aged  form,  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
XL  This  subparagraph  shall  apply  only 
if  the  pool  plant  was  subject  to  the  pro¬ 
visions  of  this  subparagraph  or  com¬ 
parable  provisions  of  another  Federal 
milk  order  in  the  immediately  preceding 
month: 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  other  source  milk 
(except  that  received  in  the  form  of  a 
fluid  milk  product  or  a  fluid  cream  prod¬ 
uct)  that  is  used  to  produce,  or  added  to, 
any  product  specified  in  §  1098.40(b) ,  but 
not  in  excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II; 

(7)  Subtract  in  the  order  specified  be¬ 
low  from  the  pounds  of  skim  milk  re¬ 
maining  in  each  class,  in  series  beginning 
with  Class  III,  the  pounds  of  skim  milk 
in  each  of  the  following: 

(i)  Other  source  milk  (except  that  re¬ 
ceived  in  the  form  of  a  fluid  milk  prod¬ 
uct)  and,  if  paragraph  (a)  (5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1098.40(b)  (1)  that  was  not 
subtracted  pursuant  to  paragraph  (a) 
(4),  (5),  and  (6)  of  this  section; 

(ii)  Receipts  of  fluid  milk  products 
(except  filled  milk)  for  which  Grade  A 
certification  is  not  established; 

(iii)  Receipts  of  fluid  milk  products 
from  unidentified  sources; 

(iv)  Receipts  of  fluid  milk  products 
from  a  producer-handler  as  defined 
under  this  or  any  other  Federal  milk 
order; 

(v)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  unregulated 
supply  plant  that  were  not  subtracted 
pursuant  to  paragraph  (a)  (2)  of  this 
section;  and 

(vi)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  other  order 
plant  that  is  regulated  under  any  Fed- 
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eral  milk  order  providing  for  individual- 
handler  pooling,  to  the  extent  that  re¬ 
constituted  skim  milk  is  allocated  to 
Class  I  at  the  transferor-plant; 

(8)  Subtract  in  the  order  specified  be¬ 
low  from  the  pounds  of  skim  milk  re¬ 
maining  in  Class  II  and  Class  III,  in 
sequence  beginning  with  Class  III: 

(i)  The  pounds  of  skim  milk  in  re¬ 
ceipts  of  fluid  milk  products  from  an  un¬ 
regulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraph  (a)(2) 
and  (7)  (v)  of  this  section  for  which  the 
handler  requests  a  classification  other 
than  Class  I,  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II  and  Class  m  combined; 

(ii)  The  pounds  of  skim  milk  in  re¬ 
ceipts  of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraph  (a) 
(2),  (7)  (v)  and  (8)  (i)  of  this  section 
which  are  in  excess  of  the  pounds  of 
skim  milk  determined  pursuant  to  para¬ 
graph  (a)  (8)  (ii)  (a)  through  (c)  of  this 
section.  Should  the  pounds  of  skim 
milk  to  be  subtracted  from  Class  II  and 
Class  III  combined  exceed  the  pounds  of 
skim  milk  remaining  in  such  classes,  the 
pounds  of  skim  milk  in  Class  II  and 
Class  III  shall  be  increased  (increasing 
Class  III  first  to  the  extent  permitted  by 
the  handler’s  total  Class  III  utilization 
at  his  other  pool  plants)  by  an  amount 
equal  to  such  quantity  to  be  subtracted 
and  the  pounds  of  skim  milk  in  Class  I 
shall  be  decreased  by  a  like  amount.  In 
such  case,  the  pounds  of  skim  milk  re¬ 
maining  in  each  class  at  this  allocation 
step  at  other  pool  plants  of  the  handler 
shall  be  adjusted  to  the  extent  possible 
in  the  reverse  direction  by  a  like  amount,  .. 
Such  adjustment  shall  be  made  at  the 
other  plants  in  sequence  beginning  with 
the  plant  having  the  least  minus  location 
adjustment: 

(a)  Multiply  by  1.25  the  sum  of  the 
pounds  of  skim  milk  remaining  in  Class 
I  at  this  allocation  step  at  all  pool  plants 
of  the  handler; 

(b)  Subtract  from  the  above  result 
the  sum  of  the  pounds  of  skim  milk  in 
receipts  at  all  pool  plants  of  the  handler 
of  producer  milk,  fluid  milk  products 
from  pool  plants  of  other  handlers,  and 
bulk  fluid  milk  products  from  other  order 
plants  that  were  not  subtracted  pursuant 
to  paragraph  (a)  (7)  (vi)  of  this  section; 
and 

(c)  Multiply  any  plus  quantity  result¬ 
ing  above  by  the  percentage  that  the  re¬ 
ceipts  of  skim  milk  in  fluid  milk  prod¬ 
ucts  from  unregulated  supply  plants  that 
remain  at  this  pool  plant  is  of  all  such 
receipts  remaining  at  this  allocation  step 
at  all  pool  plants  of  the  handler;  and 

(iii)  The  pounds  of  skim  milk  in  re¬ 
ceipts  of  bulk  fluid  milk  products  from 
an  other  order  plant  that  are  in  excess 
of  bulk  fluid  milk  products  transferred 
or  diverted  to  such  plant  and  that  were 
not  subtracted  pursuant  to  paragraph 

(a)  (7)  (vi)  of  this  section,  if  Class  II  or 
Class  III  classification  is  requested  by  the 
operator  of  the  other  order  plant  and  the 
handler,  but  not  in  excess  of  the  pounds 
of  skim  milk  remaining  in  Class  n  and 
Class  HI  combined; 


(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  EH,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1098.40(b)  (1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraph  (a)  (5)  and  (7)  (i)  of  this 
section; 

(10)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  III  the  pounds  of 
skim  milk  subtracted  pursuant  to  para¬ 
graph  (a)  (1)  of  this  section; 

(11)  Subject  to  the  provisions  of  para¬ 
graph  (a)  (11)  (i)  of  this  section,  sub¬ 
tract  from  the  pounds  of  skim  milk  re¬ 
maining  in  each  class  at  the  plant,  pro 
rata  to  the  total  pounds  of  skim  milk 
remaining  in  Class  I  and  in  Class  n  and 
Class  III  combined  at  this  allocation  step 
at  all  pool  plants  of  the  handler,  with 
the  quantity  prorated  to  Class  II  and 
Class  III  combined  being  subtracted  first 
from  Class  III  and  then  from  Class  II, 
the  pounds  of  skim  milk  in  receipts  of 
fluid  milk  products  from  an  unregulated 
supply  plant  that  were  not  subtracted 
pursuant  to  paragraph  (a)(2),  (7)(v), 
and  (8)  (1)  and  (ii)  of  this  section  and 
that  were  not  offset  by  transfers  or 
diversions  of  fluid  milk  products  to  the 
same  unregulated  supply  plant  from 
which  fluid  milk  products  to  be  allocated 
at  this  step  were  received : 

(i)  Should  the  pounds  of  skim  milk 
to  be  subtracted  from  any  class  pursuant 
to  this  subparagraph  exceed  the  pounds 
of  skim  milk  remaining  in  such  class, 
the  pounds  of  skim  milk  in  such  class 
shall  be  increased  by  an  amount  equal  to 
such  quantity  to  be  subtracted  and  the 
pounds  of  skim  milk  in  the  other  classes 
(beginning  with  the  higher-priced  class) 
shall  be  decreased  by  a  like  amount.  In 
such  case,  the  pounds  of  skim  milk  re¬ 
maining  in  each  class  at  this  allocation 
step  at  other  pool  plants  of  the  handler 
shall  be  adjusted  to  the  extent  possible 
in  the  reverse  direction  by  a  like  amount. 
Such  adjustment  shall  be  made  at  the 
other  plants  in  sequence  beginning  with 
the  plant  having  the  least  minus  location 
adjustment; 

(12)  Subtract  in  the  manner  specified 
below  from  the  pounds  of  skim  milk  re¬ 
maining  in  each  class  the  pounds  of  skim 
milk  in  receipts  of  bulk  fluid  milk  prod¬ 
ucts  from  an  other  order  plant  that  are 
in  excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant 
and  that  were  not  subtracted  pursuant  to 
paragraph  (a)  (7)  (vi)  and  (8)  (iii)  of  this 
section: 

(i)  Subject  to  the  provisions  of  para¬ 
graph  (a)  (12)  (ii)  and  (iii)  of  this  sec¬ 
tion,  such  subtraction  shall  be  pro  rata 
to  the  pounds  of  skim  milk  in  Class  I 
and  in  Class  II  and  Class  III  combined, 
with  the  quantity  prorated  to  Class  II 
and  Class  III  combined  being  subtracted 
first  from  Class  III  and  then  from  Class 
II,  with  respect  to  whichever  of  the  fol¬ 
lowing  quantities  represents  the  lower 
proportion  of  Class  I  milk: 

(a)  The  estimated  utilization  of  skim 
milk  of  all  handlers  in  each  class  as  an¬ 
nounced  for  the  month  pursuant  to 
§  1098.45(a);  or 


(b)  The  total  pounds  of  skim  milk  re¬ 
maining  in  each  class  at  this  allocation 
step  at  all  pool  plants  of  the  handler; 

(ii)  Should  the  proration  pursuant  to 
paragraph  (a)  (12)  (i)  of  this  section  re¬ 
sult  in  the  total  pounds  of  skim  milk  at 
all  pool  plants  of  the  handler  that  are  to 
be  subtracted  at  this  allocation  step 
from  Class  II  and  Class  III  combined 
exceeding  the  pounds  of  skim  milk  re¬ 
maining  in  Class  II  and  Class  III  at  all 
such  plants,  the  pounds  of  such  excess 
shall  be  subtracted  from  the  pounds  of 
skim  milk  remaining  in  Class  I  after  such 
proration  at  the  pool  plants  at  which 
such  other  source  milk  was  received;  and 

(iii)  Except  as  provided  in  paragraph 
(a)  (12)  (ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(a)(12)(i)  or  (ii)  of  this  section  result 
in  a  quantity  of  skim  milk  to  be  sub¬ 
tracted  from  any  class  that  exceeds 
the  pounds  of  skim  milk  remaining  in 
such  class,  the  pounds  of  skim  milk  in 
such  class  shall  be  increased  by  an 
amount  equal  to  such  quantity  to  be  sub¬ 
tracted  and  the  pounds  of  skim  milk  in 
the  other  classes  (beginning  with  the 
higher-priced  class)  shall  be  decreased 
by  a  like  amount.  In  such  case,  the 
pounds  of  skim  milk  remaining  in  each 
class  at  this  allocation  step  at  other  pool 
plants  of  the  handler  shall  be  adjusted 
to  the  extent  possible  in  the  reverse  di¬ 
rection  by  a  like  amount.  Such  adjust¬ 
ment  shall  be  made  at  the  other  plants 
in  sequence  beginning  with  the  plant 
having  the  least  minus  location  adjust¬ 
ment; 

( 13 )  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  receipts  of  fluid  milk 
products  and  bulk  fluid  cream  products 
from  an  other  pool  plant  according  to 
the  classification  of  such  products  pur¬ 
suant  to  §  1098.42(a) ;  and 

(14)  If  the  total  pounds  of  skim  milk 
remaining  in  all  classes  exceed  the 
pounds  of  skim  milk  in  producer  milk, 
subtract  such  excess  from  the  pounds  of 
skim  milk  remaining  in  each  class  in 
series  beginning  with  Class  III.  Any 
amount  so  subtracted  shall  be  known  as 
“overage”; 

(b)  Butterfat  shall  be  allocated  in  ac¬ 
cordance  with  the  procedure  outlined  for 
skim  milk  in  paragraph  (a)  of  this  sec¬ 
tion;  and 

(c)  The  quantity  of  producer  milk  in 
each  class  shall  be  the  combined  pounds 
of  skim  milk  and  butterfat  remaining  in 
each  class  after  the  computations  pur¬ 
suant  to  §  1098.44(a)  (14)  and  the  cor¬ 
responding  step  of  §  1098.44(b). 

§  1098.45  Market  administrator's  re¬ 
ports  and  announcements  concerning 
classification. 

The  market  administrator  shall  make 
the  following  reports  and  announcements 
concerning  classification : 

(a)  Whenever  required  for  the  purpose 
of  allocating  receipts  from  other  order 
plants  pursuant  to  §  1098.44(a)  (12)  and 
the  corresponding  step  of  §  1098.44(b), 
estimate  and  publicly  announce  the  utili¬ 
zation  (to  the  nearest  whole  percentage) 
in  each  class  during  the  month  of  skim 
milk  and  butterfat,  respectively,  in  pro- 
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ducer  milk  of  all  handlers.  Such  estimate 
shall  be  based  upon  the  most  current 
available  data  and  shall  be  final  for  such 
purpose. 

(b)  Report  to  the  market  administra¬ 
tor  of  the  other  order,  as  soon  as  possi¬ 
ble  after  the  report  of  receipts  and 
utilization  for  the  month  is  received  from 
a  handler  who  has  received  fluid  milk 
products  or  bulk  fluid  cream  products 
from  an  other  order  plant,  the  class  to 
which  such  receipts  are  allocated  pur¬ 
suant  to  §  1098.44  on  the  basis  cf  such 
report,  and.  thereafter,  any  change  in 
such  allocation  required  to  correct  errors 
disclosed  in  the  verification  of  such 
report. 

(c)  Furnish  to  each  handler  operating 
a  pool  plant  who  has  shipped  fluid  milk 
products  or  bulk  fluid  cream  products  to 
an  other  order  plant  the  class  to  which 
such  shipments  were  allocated  by  the 
market  administrator  of  the  other  order 
on  the  basis  of  the  report  by  the  receiving 
handler,  and,  as  necessary,  any  changes 
in  such  allocation  arising  from  the  veri¬ 
fication  of  such  report. 

<d)  On  or  before  the  15th  day  after  the 
end  of  each  delivery  period,  the  market 
administator  shall  report  to  each  co¬ 
operative  association,  upon  request  by 
such  association,  the  percentage  of  milk 
caused  to  be  delivered  by  such  associa¬ 
tion  or  by  its  members  which  was  used 
in  each  class  by  each  handler  receiving 
any  such  milk.  For  the  purpose  of  this 
report,  any  milk  so  received  shall  be  pro¬ 
rated  to  each  class  in  the  proportion  that 
the  total  receipts  of  producer  milk  by 
such  handler  are  allocated  to  such  class. 

i 

Class  Prices 
§  1098.30  Class  prices. 

Subject  to  the  provisions  of  §  1098.52, 
the  class  prices  for  the  month  per 
hundredweight  of  milk  containing  3.5 
percent  butterfat  shall  be  as  follows: 

(a)  Class  I  price.  The  Class  I  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $1.58. 

(b)  Class  II  price.  The  Class  n  price 
shall  be  the  basic  formula  price  for  the 
month  plus  10  cents. 

(c)  Class  III  price.  The  Class  III  price 
shall  be  the  basic  formula  price  for  the 
month. 

§  1098.31  Basic  formula  price. 

The  “basic  formula  price"  shall  be  the 
average  price  per  hundredweight  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as  reported 
by  the  Department  for  the  month,  ad¬ 
justed  to  a  3.5  percent  butterfat  basis 
and  rounded  to  the  nearest  cent.  For  such 
adjustment,  the  butterfat  differential 
(rounded  to  the  nearest  one-tenth  cent) 
per  one -tenth  percent  butterfat  shall  be 
0.12  times  the  simple  average  of  the 
wholesale  selling  prices  (using  the  mid¬ 
point  of  any  price  range  as  one  price)  of 
Grade  A  (92-soore)  bulk  butter  per  pound 
at  Chicago,  as  reported  by  the  Depart¬ 
ment  for  the  month.  For  the  purpose  of 
computing  the  Class  I  price,  the  result¬ 
ing  price  shall  be  not  less  than  $4.33. 


§  1098.52  Plant  location  adjustments 
for  handlers. 

(a)  For  milk  received  from  producers 
at  a  pool  plant  located  outside  the  State 
of  Tennessee  and  50  miles  or  more  by 
shortest  hard-surfaced  highway  distance 
as  determined  by  the  market  administra¬ 
tor,  from  the  State  Capitol  at  Nashville, 
Tennessee,  and  classified  as  Class  I  milk 
subject  to  the  limitations  pursuant  to 
paragraph  (b)  of  this  section,  the  price 
computed  pursuant  to  §  1098.50(a)  shall 
be  reduced  by  10.0  cents,  plus  1.5  cents 
for  each  10  miles  or  fraction  thereof  that 
such  distance  exceeds  70  miles;  and 

(b)  For  purposes  of  calculating  such 
adjustment,  transfers  between  pool 
plants  shall  be  assigned  to  that  Class  I 
disposition  at  the  transferee-plant  which 
is  in  excess  of  the  sum  of  receipts  at  such 
plant  from  producers  and  handlers  de¬ 
scribed  in  §  1098.9(c) ,  and  the  volume  as¬ 
signed  as  Class  I  to  receipts  from  other 
order  plants  and  unregulated  supply 
plants,  such  assignment  to  be  made  first 
to  transferor-plants  at  which  no  location 
adjustment  credit  is  applicable  and  then 
in  sequence  beginning  with  the  plant  at 
which  the  least  location  adjustment 
would  apply. 

(c)  The  Class  I  price  applicable  to 
other  source  milk  shall  be  adjusted  at  the 
rate  set  forth  in  paragraph  (a)  of  this 
section,  except  that  the  adjusted  Class  I 
price  shall  not  be  less  than  the  Class  III 
price. 

§  1098.53  Announcement  of  class 
prices. 

The  market  administrator  shall  an¬ 
nounce  publicly  on  or  before  the  fifth  day 
of  each  month  the  Class  I  price  for  the 
following  month  and  the  Class  II  and 
Class  HI  prices  for  the  preceding  month. 

§  1098.54  Equivalent  price. 

If  for  any  reason  a  price  or  pricing  con¬ 
stituent  required  by  this  part  for  com¬ 
puting  class  prices  or  for  other  purposes 
is  not  available  as  prescribed  in  this  part, 
the  market  administrator  shall  use  a 
price  or  pricing  constituent  determined 
by  the  Secretary  to  be  equivalent  to  the 
price  or  pricing  constituent  that  is 
required. 

Uniform  Prices 

§  1098.60  Handler's  value  of  milk  for 
computing  uniform  price. 

For  the  purpose  of  computing  the  uni¬ 
form  price,  the  market  administrator 
shall  determine  for  each  month  the 
value  of  milk  of  each  handler  with  re¬ 
spect  to  each  of  his  pool  plants  and  of 
each  handler  described  in  §  1098.9  (b) 
and  (c)  as  follows: 

(a)  Multiply  the  pounds  of  producer 
milk  in  each  class  as  determined  pur¬ 
suant  to  S  1098.44  by  the  applicable  class 
prices  and  add  the  resulting  amounts; 

(b)  Add  the  amounts  obtained  from 
multiplying  the  pounds  of  overage  sub¬ 
tracted  from  each  class  pursuant  to 
§  1098.44(a)  (14)  and  the  corresponding 
step  of  S  1098.44(b)  by  the  respective 
class  prices,  as  adjusted  by  the  butterfat 


differential  specified  In  §  1098.74,  that 
are  applicable  at  the  location  of  the  pool 
plant; 

(c)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  EH  price  for  the  preceding  month 
and  the  Class  I  price  applicable  at  the 
location  of  the  pool  plant  or  the  Class  II 
price,  as  the  case  may  be,  for  the  current 
month  by  the  hundredweight  of  skim 
milk  and  butterfat  subtracted  from  Class 
I  and  Class  n  pursuant  to  S  1098.44(a) 
(9)  and  the  corresponding  step  of 
S  1098.44(b); 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  HI  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I  pur¬ 
suant  to  §  1098.44(a)  (7)  (i)  through  (iv) 
and  the  corresponding  step  of  §  1098.44 
(b),  excluding  receipts  of  bulk  fluid 
cream  products  from  an  other  order 
plant; 

(e)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location  of 
the  transferor-plant  and  the  Class  III 
price  by  the  hundredweight  of  skim  milk 
and  butterfat  subtracted  from  Class  I 
pursuant  to  §  1098.44(a)  (7)  (v)  and  (vi) 
and  the  corresponding  step  of  §  1098.44 
(b) ;  and 

(f)  Add  the  amofint  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest  unregu¬ 
lated  supply  plants  from  which  an  equiv¬ 
alent  volume  was  received  by  the  pounds 
of  skim  milk  and  butterfat  subtracted 
from  Class  I  pursuant  to  §  1098.44(a) 
(11)  and  the  corresponding  step  of 
§  1098.44(b),  excluding  such  skim  milk 
and  butterfat  in  receipts  of  bulk  fluid 
milk  products  from  an  unregulated  sup¬ 
ply  plant  to  the  extent  that  an  equiva¬ 
lent  amount  of  skim  milk  or  butterfat 
disposed  of  to  such  plant  by  handlers 
fully  regulated  under  any  Federal  milk 
order  is  classified  and  priced  as  Class  I 
milk  and  is  not  used  as  an  offset  for  any 
other  payment  obligation  under  any 
order. 

§  1098.61  Computation  of  uniform  price 
(including  weighted  average  price 
and  uniform  prices  for  base  and  ex¬ 
cess  milk). 

(a)  For  each  month  the  market  ad¬ 
ministrator  shall  compute  the  weighted 
average  price  and  for  each  of  the  months 
of  August  through  February  the  uniform 
price  per  hundredweight  of  milk  re¬ 
ceived  from  producers  as  follows: 

(1)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1098.60  for  all 
handlers  who  filed  the  reports  prescribed 
by  $  1098.30  for  the  month  and  who  are 
not  in  default  of  payments  pursuant  to 
5  1098.71; 

(2)  Add  an  amount  equal  to  the  total 
value  of  the  location  adjustments  com¬ 
puted  pursuant  to  §  1098.75; 

(3)  Add  an  amount  equal  to  the  un¬ 
obligated  balance  on  hand  in  the  pro¬ 
ducer-settlement  fund; 
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(4)  Divide  the  resulting  amount  by  the 
sum  of  the  following  for  all  handlers  in¬ 
cluded  in  these  computations: 

(i)  The  total  hundredweight  of  pro¬ 
ducer  milk  included  in  paragraph  (a)(1) 
of  this  section;  and 

(ii)  The  total  hundredweight  for  which 
a  value  is  computed  pursuant  to  §1098.60 
(f ) ;  and 

(5)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  per  hundredweight. 
The  result  shall  be  the  “weighted  aver¬ 
age  price”,  and  also  the  “uniform  price” 
per  hundredweight  for  milk  of  3.5  per¬ 
cent  butterfat  received  from  producers 
in  the  months  of  August  through 
February. 

(b)  For  each  of  the  months  of  March 
through  July,  the  market  administrator 
shall  compute  the  uniform  prices  per 
hundredweight  for  base  milk  and  for  ex¬ 
cess  milk,  each  of  3.5  percent  butterfat 
content,  as  follows: 

(1)  Compute  the  aggregate  value  of 
excess  milk  for  all  handlers  included  in 
the  computations  pursuant  to  paragraph 

(a) (1)  of  this  section  as  follows: 

(1)  Multiply  the  quantity  of  such  milk 
which  does  not  exceed  the  total  quantity 
of  producer  milk  received  by  such  han¬ 
dlers  assigned  to  Class  III  milk  by  the 
Class  III  price; 

(ii)  Multiply  the  remaining  quantity 
of  excess  milk  which  does  not  exceed  the 
total  quantity  of  producer  milk  received 
by  such  handlers  assigned  to  Class  II 
milk  by  the  Class  II  price; 

(iii)  Multiply  the  remaining  quantity 
of  excess  milk  by  the  Class  I  price;  and 

(iv)  Add  together  the  resulting 
amounts; 

(2)  Divide  the  total  value  of  excess 
milk  obtained  in  paragraph  (b)(1)  of 
this  section  by  the  total  hundredweight 
of  such  milk  and  adjust  to  the  nearest 
cent.  The  resulting  figure  shall  be  the 
uniform  price  for  excess  milk  of  3.5  per¬ 
cent  butterfat  content  received  from 
producers; 

(3)  From  the  amount  resulting  from 
the  computations  in  paragraph  (a)  (1) 
through  (3)  of  this  section  subtract  an 
amount  computed  by  multiplying  the 
hundredweight  of  milk  specified  in  para¬ 
graph  (a)  (4)  (ii)  of  this  section  by  the 
weighted  average  price; 

(4)  Subtract  from  the  value  deter¬ 
mined  pursuant  to  paragraph  (b)  (3) 
of  this  section,  the  total  value  of  excess 
milk  determined  by  multiplying  the 
uniform  price  obtained  in  paragraph 

(b)  (2)  of  this  section  by  the  hundred¬ 
weight  of  excess  milk; 

(5)  Divide  the  amount  calculated  pur¬ 
suant  to  paragraph  (b)(4)  of  this  sec¬ 
tion  by  the  total  hundredweight  of  base 
milk  included  in  these  computations; 
and 

(6)  Subtract  not  less  than  4  cents 
nor  more  than  5  cents  from  the  price 
computed  pursuant  to  paragraph  (b)  (5) 
of  this  section.  The  resulting  figure  shall 
be  the  uniform  price  for  base  milk  of 
3.5  percent  butterfat  content  f.o.b. 
market. 

§  1098.62  Announcement  of  uniform 
prices  and  butterfat  differential. 

The  market  administrator  shall  an¬ 
nounce  publicly  on  or  before: 


(a)  The  fifth  day  after  the  end  of 
each  month  the  butterfat  differential  for 
such  month;  and 

(b)  The  10th  day  after  the  end  of 

each  month  the  applicable  uniform 
prices  pursuant  to  §  1098.61  for  such 
month.  * 

Payments  for  Milk 
§  1098.70  I'roducer-sctticment  fund. 

The  market  administrator  shall  main¬ 
tain  a  producer-settlement  fund  into 
which  he  shall  deposit  the  appropriate 
payments  made  by  handlers  pursuant  to 
§§  1098.71,  1098.76,  and  1098.77,  and  out 
of  which  he  shall  make  appropriate  pay¬ 
ments  required  pursuant  to  §§  1098.73 
and  1098.77. 

§  1098.71  Payments  to  the  producer- 
settlement  fund. 

(a)  On  or  before  the  25th  day  of  each 
month  each  handler  receiving  milk  from 
producers  or  from  a  handler  described 
in  §  1098.9(c)  (except  for  producers  hav¬ 
ing  made  deliveries  for  less  than  20  days 
during  the  month)  shall  pay  to  the  mar¬ 
ket  administrator  for  deposit  into  the 
producer-settlement  fund  an  amount  of 
money  calculated  by  multiplying  the 
hundredweight  of  producer  milk  received 
by  him  during  the  first  15  days  of  such 
month  by  the  Class  in  price  for  the 
preceding  month. 

(b)  On  or  before  the  12th  day  after 
the  end  of  each  month,  each  person  shall 
pay  to  the  market  administrator  for  de¬ 
posit  into  the  producer-settlement  fund 
an  amount  of  money  equal  to  such  han¬ 
dler’s  value  of  milk  for  such  month  as 
determined  pursuant  to  §  1098.60(a),  ad¬ 
justed  by  the  butterfat  differential  speci¬ 
fied  in  §  1098.74,  and  §  1098.60  (b) 
through  (f),  less: 

(1)  Payments  made  pursuant  to  para¬ 
graph  (a)  of  this  section  for  such  month; 

(2)  An  amount  computed  by  multiply¬ 
ing  the  quantities  of  receipts  of  other 
source  milk  for  which  a  value  is  com¬ 
puted  pursuant  to  §  1098.60(f)  by  the 
weighted  average  price  computed  pursu¬ 
ant  to  §  1098.61(a)  as  adjusted  pursuant 
to  §  1098.75;  and 

(3)  Proper  deductions  authorized  in 
writing  by  producers  from  whom  such 
handler  received  milk. 

(c)  On  or  before  the  25th  day  after 
the  end  of  the  month  each  handler  who 
operated  an  other  order  plant  that  was 
regulated  during  such  month  under  an 
order  providing  for  individual-handler 
pooling  shall  pay  to  the  market  adminis¬ 
trator  an  amount  computed  as  follows: 

(1)  Determine  the  quantity  of  recon¬ 
stituted  skim  milk  in  filled  milk  in  route 
disposition  from  such  plant  in  the  mar¬ 
keting  area  which  was  allocated  to  Class 
I  at  such  plant.  If  there  is  such  route 
disposition  from  such  plant  in  marketing 
areas  regulated  by  two  or  more  market¬ 
wide  pool  orders,  the  reconstituted  skim 
milk  allocated  to  Class  I  shall  be  pro¬ 
rated  to  each  order  according  to  such 
route  disposition  in  each  marketing  area; 
and 

(2)  Compute  the  value  of  the  recon¬ 
stituted  skim  milk  assigned  in  paragraph 

(c)  (1)  of  this  section  to  route  disposition 
in  this  marketing  area  by  multiplying  the 
quantity  of  such  skim  milk  by  the  differ¬ 


ence  between  the  Class  I  price  under  this 
part  that  is  applicable  at  the  location 
of  the  other  order  plant  (but  not  to  be 
less  than  the  Class  III  price)  and  the 
Class  in  price. 

§  1098.72  [  Reserved  ] 

§  1098.73  Payments  to  producers  and  to 
cooperative  associations. 

(a)  On  or  before  the  last  day  of  each 
month,  the  market  administrator  shall 
make  payment  to  each  producer  for  milk 
received  from  such  producer  during  the 
first  15  days  of  such  month  by  handlers 
from  whom  the  appropriate  payments 
have  been  received  pursuant  to  §  1098.71 

(a)  at  not  less  than  the  Class  III  price 
per  hundredweight  for  the  preceding 
month; 

(b)  On  or  before  the  15th  day  after 
the  end  of  each  month,  the  market  ad¬ 
ministrator  shall  make  payment  to  each 
producer  for  milk  received  from  such 
producer  during  the  month  by  handlers 
from  whom  the  appropriate  payments 
have  been  received  pursuant  to  §  1098.71 

(b) ,  such  payments  by  the  market  ad¬ 
ministrator  to  be  at  not  less  than  the 
uniform  price  computed  pursuant  to 
§  1098.61(a)  for  the  months  for  which 
such  uniform  prices  are  computed,  and 
such  payments  to  be  for  base  and  excess 
milk  at  not  less  than  the  uniform  prices 
for  base  and  excess  milk,  respectively, 
computed  pursuant  to  §  1098.61(b)  for 
the  months  for  which  such  uniform 
prices  for  base  and  excess  milk  are  com¬ 
puted  subject  to  the  following:  (1)  ad¬ 
justments  pursuant  to  §§  1098.74  and 
1098.75,  (2)  less  payments  made  pursuant 
to  paragraph  (a)  of  this  section,  (3)  less 
deductions  for  marketing  services  pur¬ 
suant  to  §  1098.86,  (4)  less  proper  deduc¬ 
tions  authorized  in  writing  by  the  pro¬ 
ducer,  and  (5)  adjusted  for  any  error 
in  calculating  payment  to  such  individual 
producer  for  past  months:  Provided, 
That  if  the  market  administrator  has 
not  received  full  payment  from  any 
handler  for  such  month,  pursuant  to 
§  1098.71,  he  shall  reduce  uniformly  per 
hundredweight  his  payments  to  pro¬ 
ducers  for  milk  received  by  such  handler 
by  a  total  amount  not  in  excess  of  the 
amount  due  from  such  handler:  And 
provided  further.  That  the  market  ad¬ 
ministrator  shall  make  such  balance  of 
payment  to  producers  on  or  before  the 
next  date  for  making  payments  pursuant 
to  this  paragraph  following  that  on 
which  such  balance  of  payment  is  re¬ 
ceived  from  such  handler; 

(c)  In  making  payments  to  producers 
pursuant  to  paragraphs  (a)  and  (b)  of 
this  section,  the  market  administrator 
shall  pay,  on  or  before  the  second  day 
prior  to  the  date  payments  are  due  to 
individual  producers,  to  a  cooperative  as¬ 
sociation  which  is  authorized  to  collect 
payment  for  milk  of  its  members  and 
from  which  a  written  request  for  such 
payments  has  been  received,  a  total 
amount  equal  to  the  sum  of  the  individ¬ 
ual  payments  otherwise  payable  to  such 
producers  pursuant  to  this  section;  and 

(d)  In  making  the  payments  required 
by  paragraph  (b)  of  this  section,  the 
market  administrator  shall  furnish  each 
producer  or  cooperative  association  with 
a  supporting  statement  in  such  form  that 
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it  may  be  retained  by  the  producer  or 
cooperative  association  which  shall 

show: 

tl)  The  month  and  the  identity  of 
the  handler  and  of  the  producer; 

(2)  The  total  pounds  and  the  average 
butterfat  content  of  milk  delivered  by 
the  producer,  including  for  the  months 
in  which  base  and  excess  prices  apply, 
the  pounds  of  base  and  excess  milk; 

(3)  The  minimum  rate  or  rates  at 
which  payment  to  the  producer  or  co¬ 
operative  association  is  required; 

(4)  The  amount  or  the  rate  per  hun¬ 
dredweight  of  each  deduction  claimed 
by  the  handler  including  any  deductions 
made  pursuant  to  §  1098.86,  together 
with  a  description  of  the  respective  de¬ 
ductions;  and 

(5)  The  net  amount  of  payment  to  the 
producer  or  cooperative  association. 

§  1098.74  Butterfat  differential. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  uniform  prices 
shall  be  increased  or  decreased,  respec¬ 
tively,  for  each  0.1  percent  butterfat 
variation  from  3.5  percent  by  a  butter¬ 
fat  differential,  rounded  to  the  nearest 
0.1  cent,  which  shall  be  0.115  times  the 
simple  average  of  the  wholesale  selling 
prices  (using  the  midpoint  of  any  price 
range  as  one  price)  of  Grade  A  (92- 
score)  bulk  butter  per  pound  at  Chicago, 
as  reported  by  the  Department  for  the 
month. 

§  1098.75  Plant  location  adjustments 
for  producers  and  on  nonpool  milk. 

(a)  In  making  payments  to  producers 
pursuant  to  5  1098.73(b),  the  uniform 
price  and  the  uniform  price  for  base  milk 
pursuant  to  §  1098.61  for  producer  milk 
received  at  a  pool  plant  shall  be  reduced 
according  to  the  location  of  the  pool 
plant,  each  at  the  rates  set  forth  In 
§  1098.52(a) ;  and 

(b)  The  weighted  average  price  ap¬ 
plicable  to  other  source  milk  shall  be  ad¬ 
justed  at  the  rates  set  forth  in  5  1098.52 
(a)  applicable  at  the  location  of  the  non¬ 
pool  plant  from  which  the  milk  was  re¬ 
ceived,  except  that  the  weighted  average 
price  shall  not  be  less  than  the  Class  m 
price. 

§  1098.76  Payments  by  handler  operat¬ 
ing  a  partially  regulated  distributing 
plant. 

Each  handler  who  operates  a  partially 
regulated  distributing  plant  shall  pay  on 
or  before  the  25th  day  after  the  end  of 
the  month  to  the  market  administrator 
for  the  producer-settlement  fund  the 
amount  computed  pursuant  to  para¬ 
graph  (a)  of  this  section.  If  the  handler 
submits  pursuant  to  §§  1098.30(b)  and 
1098.31(b)  the  information  necessary  for 
making  the  computations,  such  handler 
may  elect  to  pay  in  lieu  of  such  payment 
the  amount  computed  pursuant  to  para¬ 
graph  (b)  of  this  section: 

(a)  The  payment  under  this  para¬ 
graph  shall  be  the  amount  resulting  from 
the  following  computations: 

(1)  Determine  the  pounds  of  route 
disposition  in  the  marketing  area  from 
the  partially  regulated  distributing 
plant; 


(2)  Subtract  the  pounds  of  fluid  milk 
products  received  at  the  partially  regu¬ 
lated  distributing  plant: 

(i)  As  Class  I  milk  from  pool  plants 
and  other  order  plants,  except  that  sub¬ 
tracted  under  a  similar  provision  of  an¬ 
other  Federal  milk  order;  and 

(ii)  From  another  nonpool  plant  that 
is  not  an  other  order  plant  to  the  extent 
that  an  equivalent  amount  of  fluid  milk 
products  disposed  of  to  such  nonpool 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment  obliga¬ 
tion  under  any  order; 

(3)  Subtract  the  pounds  of  reconsti¬ 
tuted  skim  milk  in  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 

(4)  Multiply  the  remaining  pounds  by 
the  difference  between  the  Class  I  price 
and  the  weighted  average  price,  both 
prices  to  be  applicable  at  the  location 
of  the  partially  regulated  distributing 
plant  (but  not  to  be  less  than  the  Class 
III  price) ;  and 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  reconstituted 
skim  milk  specified  in  paragraph  (a)  (3) 
of  this  section  by  the  difference  be¬ 
tween  the  Class  I  price  applicable  at  the 
location  of  the  partially  regulated  dis¬ 
tributing  plant  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  HI 
price. 

(b)  The  payment  under  this  para¬ 
graph  shall  be  the  amount  resulting  from 
the  following  computations: 

(1)  Determine  the  value  that  would 
have  been  computed  pursuant  to 
§  1098.60  for  the  partially  regulated  dis¬ 
tributing  plant  if  the  plant  had  been  a 
pool  plant,  subject  to  the  following  mod¬ 
ifications  : 

(i)  Fluid  milk  products  and  bulk  fluid 
cream  products  received  at  the  partially 
regulated  distributing  plant  from  a  pool 
plant  or  an  other  order  plant  shall  be 
allocated  at  the  partially  regulated  dis¬ 
tributing  plant  to  the  same  class  in 
which  such  products  were  classified  at 
the  fully  regulated  plant; 

(ii)  Fluid  milk  products  and  bulk  fluid 
cream  products  transferred  from  the 
partially  regulated  distributing  plant  to 
a  pool  plant  or  an  other  order  plant  shall 
be  classified  at  the  partially  regulated 
distributing  plant  in  the  class  to  which 
allocated  at  the  fully  regulated  plant. 
Such  transfers  shall  be  allocated  to  the 
extent  possible  to  those  receipts  at  the 
partially  regulated  distributing  plant 
from  pool  plants  and  other  order  plants 
that  are  classified  in  the  corresponding 
class  pursuant  to  paragraph  (b)(1)  (1) 
of  this  section.  Any  such  transfers  re¬ 
maining  after  the  above  allocation  which 
are  classified  in  Class  I  and  for  which  a 
value  is  computed  for  the  handler  oper¬ 
ating  the  partially  regulated  distributing 
plant  pursuant  to  §  1098.60  shall  be 
priced  at  the  uniform  price  (or  at  the 
weighted  average  price  if  such  is  pro¬ 
vided)  of  the  respective  order  regulating 
the  handling  of  milk  at  the  transferee 
plant,  with  such  uniform  price  adjusted 
to  the  location  of  the  nonpool  plant  (but 


not  to  be  less  than  the  lowest  class  price 
of  the  respective  order),  except  that 
transfers  of  reconstituted  skim  milk  in 
filled  milk  shall  be  priced  at  the  lowest 
class  price  of  the  respective  order;  and 

(iii)  If  the  operator  of  the  partially 
regulated  distributing  plant  so  requests, 
the  value  of  milk  determined  pursuant 
to  §  1098.60  for  such  handler  shall  in¬ 
clude,  in  lieu  of  the  value  of  other  source 
milk  specified  in  §  1098.60(f)  less  the 
value  of  such  other  source  milk  specified 
in  §  1098.71(a)  (2)  (ii),  a  value  of  milk 
determined  pursuant  to  §  1098.60  for 
each  nonpool  plant  that  is  not  an  other 
order  plant  which  serves  as  a  supply 
plant  for  such  partially  regulated  dis¬ 
tributing  plant  by  making  shipments  to 
the  partially  regulated  distributing  plant 
during  the  month  equivalent  to  the  re¬ 
quirements  of  §  1098.7(b),  subject  to  the 
following  conditions: 

(a)  The  operator  of  the  partially 
regulated  distributing  plant  submits 
with  his  reports  filed  pursuant  to 
§§  1098.30(b)  and  1098.31(b)  similar  re¬ 
ports  for  each  such  nonpool  supply 
plant; 

(b)  The  operator  of  such  nonpool 
supply  plant  maintains  books  and 
records  showing  the  utilization  of  all 
skim  milk  and  butterfat  received  at  such 
plant  which  are  made  available  if  re¬ 
quested  by  the  market  administrator  for 
verification  purposes;  and 

(c)  The  value  of  milk  determined  pur¬ 
suant  to  §  1098.60  for  such  nonpool 
supply  plant  shall  be  determined  in  the 
same  manner  prescribed  for  computing 
the  obligation  of  such  partially  regulated 
distributing  plant;  and 

(2)  From  the  partially  regulated  dis¬ 
tributing  plant’s  value  of  milk  computed 
pursuant  to  paragraph  (b)(1)  of  this 
section,  subtract : 

(i)  The  gross  payments  by  the  opera¬ 
tor  of  such  partially  regulated  distribut¬ 
ing  plant,  adjusted  to  a  3.5  percent  but¬ 
terfat  basis  by  the  butterfat  differential 
specified  in  §  1098.74,  for  milk  received 
at  the  plant  during  the  month  that 
would  have  been  producer  milk  if  the 
plant  had  been  fully  regulated; 

(ii)  If  paragraph  (b)(1)  (iii)  of  this 
section  applies,  the  gross  payments  by 
the  operator  of  such  nonpool  supply 
plant,  adjusted  to  a  3.5  percent  butterfat 
basis  by  the  butterfat  differential  spec¬ 
ified  in  §  1098.74,  for  milk  received  at  the 
plant  during  the  month  that  would  have 
been  producer  milk  if  the  plant  had  been 
fully  regulated ;  and 

(iii)  The  payments  by  the  operator  of 
the  partially  regulated  distributing  plant 
to  the  producer-settlement  fund  of  an¬ 
other  order  under  which  such  plant  is 
also  a  partially  regulated  distributing 
plant  and  like  payments  by  the  operator 
of  the  nonpool  supply  plant  if  paragraph 
(b)  (1)  (iii)  of  this  section  applies. 

§  1098.77  Adjustment  of  accounts. 

Whenever  audit  by  the  market  admin¬ 
istrator  of  any  handler’s  reports,  books, 
records  or  accounts  or  other  verification 
discloses  errors  resulting  In  money  due 
the  market  administrator  from  such 
handler,  or  due  such  handler  from  the 
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market  administrator,  the  market  ad¬ 
ministrator  shall  promptly  notify  such 
handler  of  any  amount  so  due  and  pay¬ 
ment  thereof  shall  be  made  on  or  before 
the  next  date  for  making  payments  set 
forth  in  the  provisions  under  which  such 
error  occurred. 

Administrative  Assessment  and 
Marketing  Service  Deduction 

§  1098.85  Assessment  for  order  admin¬ 
istration. 

As  his  pro  rata  share  of  the  expense 
of  administration  of  the  order,  each  han¬ 
dler  shall  pay  to  the  market  administra¬ 
tor  on  or  before  the  15th  day  after  the 
end  of  the  month,  4  cents  per  hundred¬ 
weight,  or  such  lesser  amount  as  the 
Secretary  may  prescribe,  with  respect 
to  receipts  during  the  month  of : 

(a)  Producer  milk  (including  such 
handler’s  own  production) ; 

(b)  Other  source  milk  allocated  to 
Class  I  pursuant  to  §  1098.44(a)  (7)  and 
(11)  and  the  corresponding  steps  of 
§  1098.44(b),  except  such  other  source 
milk  that  is  excluded  from  the  compu¬ 
tations  pursuant  to  §  1098.60  (d)  and  (f ) ; 
and 

(c)  Route  disposition  in  the  market¬ 
ing  area  from  a  partially  regulated  dis¬ 
tributing  plant  that  exceeds  the  skim 
milk  and  butterfat  subtracted  pursuant 
to  §  1098.76(a)  (2), 

§  1098.86  Deduction  for  marketing 
services. 

(a)  Except  as  set  forth  in  paragraph 

(b)  of  this  section,  the  market  adminis¬ 
trator,  in  making  payments  to  producers 
pursuant  to  §  1098.73,  shall  deduct  an 
amount  not  exceeding  6  cents  per  hun¬ 
dredweight  or  such  lesser  amount  as  the 
Secretary  may  prescribe,  with  respect  to 
milk  received  by  a  handler(s)  from  pro¬ 
ducers  during  the  month.  Such  moneys 
shall  be  used  by  the  market  administra¬ 
tor  to  provide  market  information  and 
to  check  the  accuracy  of  the  testing  and 
weighing  of  their  milk  for  producers  who 
are  not  receiving  such  service  from  a 
cooperative  association.  Such  services 
shall  be  performed  in  whole  or  in  part 
by  the  market  administrator  or  an  agent 
engaged  by  and  responsible  to  him. 

(b)  In  the  case  of  producers  who  are 
members  of  a  cooperative  association 
which  the  Secretary  determines  is  per¬ 
forming  the  services  specified  in  para¬ 
graph  (a)  of  this  section  for  its  members, 
the  market  administrator  shall,  in  lieu 
of  the  deductions  provided  in  paragraph 
(a)  of  this  section,  make  such  deductions 
as  are  authorized  by  such  producers,  and 
on  or  before  the  15th  day  after  the  end 
of  each  month,  pay  the  money  so  de¬ 
ducted  to  such  cooperative  association. 

Base-Excess  Plan 
§  1098.90  Base  milk. 

“Base  milk’’  means  milk  received  at 
pool  plants  from  a  producer  during  any 
of  the  months  specified  in  §  1098.61  for 
the  computation  of  uniform  base  and 
excess  prices,  which  is  not  in  excess 
of  such  producer’s  daily  average  base 
computed  pursuant  to  8  1098.92,  multi¬ 
plied  by  the  number  of  days  in  such 
month. 


§  1098.91  Excess  milk. 

“Excess  milk”  means  milk  received  at 
pool  plant  from  a  producer  during  any 
of  the  months  specified  in  8  1098.61  for 
the  computation  of  uniform  base  and 
excess  prices,  which  is  in  excess  of  the 
base  milk  of  such  producer  for  such 
month,  and  shall  include  all  milk  re¬ 
ceived  during  such  month  from  a  pro¬ 
ducer  for  whom  no  daily  average  base 
can  be  computed  pursuant  to  8  1098.92. 

§  1098.92  Compulation  of  daily  average 
base  for  each  producer. 

Subject  to  the  rules  set  forth  in 
§  1098.93,  the  daily  average  base  for  each 
producer  shall  be  an  amount  calculated 
by  dividing  the  total  pounds  of  producer 
milk  received  from  such  producer  at  all 
pool  plants  during  the  months  of  Sep¬ 
tember  through  January  immediately 
preceding  by  153:  Provided,  That  the 
base  of  a  producer,  who  delivers  milk 
during  August  and  whose  deliveries  are 
temporarily  discontinued  during  the 
base-forming  period,  shall  be  determined 
by  dividing  by  the  number  of  days  for 
which  deliveries  are  made  or  by  138, 
whichever  is  higher:  And  provided  fur¬ 
ther,  That  in  the  case  of  producers  de¬ 
livering  milk  to  a  pool  plant  which  was 
not  a  pool  plant  during  all  of  the  pre¬ 
ceding  months  of  September  through 
January  a  daily  average  base  for  each 
such  producer  shall  be  computed  pur¬ 
suant  to  this  paragraph  on  the  basis  of 
his  verifiable  deliveries  of  milk  to  such 
plant  during  the  period  September 
through  January  preceding  the  month 
in  which  the  plant  became  a  pool  plant. 

§  1098.93  Base  rules. 

The  following  rules  shall  apply  in 
connection  with  the  establishment  and 
assignment  of  bases : 

(a)  Subject  to  the  provisions  of  para¬ 
graphs  (b)  and  (c)  of  this  section,  the 
market  administrator  shall  assign  a 
base  as  calculated  pursuant  to  §  1098.92 
to  each  person  for  whose  account  pro¬ 
ducer  milk  was  delivered  to  pool  plants 
during  the  months  specified  in  §  1098.92 
for  computation  of  base; 

(b)  A  base  which  has  been  established 
by  two  or  more  persons  operating  a  dairy 
farm  as  a  partnership  may  be  divided 
between  the  partners  on  any  basis  agreed 
to  in  writing  by  the  partners  provided 
written  notification  of  the  agreed  divi¬ 
sion  of  base  signed  by  each  partner  is 
received  by  the  market  administrator 
prior  to  the  first  day  of  the  month  in 
which  such  division  is  to  be  effective; 
and 

(c)  An  entire  base  shall  be  transferred 
from  a  person  holding  such  base  to  any 
other  person,  effective  as  of  the  end  of 
any  month  during  which  an  application 
for  such  transfer  is  received  by  the  mar¬ 
ket  administrator,  such  application  to 
be  on  forms  approved  by  the  market 
administrator  and  signed  by  the  base- 
holder,  or  his  heirs,  and  by  the  person 
to  whom  such  base  is  to  be  transferred: 
Provided,  That  an  entire  base  or  any 
portion  thereof  may  be  transferred  from 
a  producer  to  any  other  person  upon 
adequate  proof  that  such  producer  has 
discontinued  marketing  milk:  And  pro¬ 
vided  further.  That  If  a  base  is  held 


jointly,  it  shall  be  transferable  only  upon 
the  receipt  of  such  application  signed  by 
all  joint  holders  or  their  heirs. 

§  1098.94  Announcement  of  established 
bases. 

On  or  before  February  25  of  each 
year,  the  market  administrator  shall 
notify  each  producer  and  the  handler 
receiving  milk  from  such  producer  of  the 
daily  average  base  established  by  such 
producer. 

PART  1102— MILK  IN  FORT  SMITH, 
ARKANSAS,  MARKETING  AREA 

Subpart — Order  Regulating  Handling 

General  Provisions 

Sec. 

1102.1  General  provisions. 

Definitions 

1102.2  Fort  Smith,  Arkansas,  marketing 

area. 

1102.3  [Reserved] 

1 102.4  j  Reserved  | 

1102.5  [Reserved] 

1102.6  [Reserved] 

1 102.7  Approved  plant. 
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Base-Excess  Plait 

Sec. 

1 102.90  Base  milk. 

1102.91  Excess  milk. 

1102.92  Computation  of  dally  average  base 

for  each  producer. 

1102.93  Determination  of  monthly  base  for 

each  producer. 

1102.94  Base  rules. 

1102.95  Announcement  of  established  bases. 
Advertising  and  Promotion  Program 

1102.110  Agency. 

1 102.1 1 1  Composition  of  Agency. 

1102.112  Term  of  office. 

1 102.113  Selection  of  Agency  members. 

1 102.114  Agency  operating  procedure. 

1 1 02. 1 1 5  Powers  of  the  Agency. 

1102.116  Duties  of  the  Agency. 
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Agency. 
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1102.120  Procedure  for  requesting  refunds. 

1102.121  Duties  of  the  market  adminis¬ 

trator. 

1 1 02 . 1 22  Liquidation. 
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tion  fund. 

Authority:  The  provisions  of  this  Part 
1102  issued  under  Secs.  1-19,  48  Stat.  31,  as 
amended  (7  U.S.C.  601-674). 

General  Provisions 
§  1102.1  General  provisions. 

The  terms,  definitions,  and  provisions 
in  Part  1000  of  this  chapter  are  hereby 
incorporated  by  reference  and  made  a 
part  of  this  order. 

Definitions 

§  1102.2  Fort  Smith,  Ark.,  marketing 
area. 

“Fort  Smith,  Ark.,  Marketing  Area,” 
called  the  marketing  area  in  this  part, 
means  all  territory  within  the  corporate 
limits  of  Fort  Smith,  Ark.  and  Van  Buren, 
Ark.  and  within  the  boundaries  of  the 
Camp  Chaffee  military  reservation. 

§  1102.3  [Reserved] 

§  1102.4  [Reserved] 

§  1102.5  [Reserved] 

§  1102.6  [Reserved] 

§1102.7  Approved  plant. 

Except  as  provided  in  paragraph  (b) 
of  this  section,  “approved  plant”  means: 

<a)  Any  milk  plant  approved  by  any 
health  authority  having  jurisdiction  in 
the  marketing  area  from  which  fluid  milk 
products  other  than  filled  milk  are  dis¬ 
posed  of  for  fluid  consumption  in  the 
marketing  area  on  wholesale  or  retail 
routes  (including  plant  stores). 

(b)  The  term  “approved  plant”  shall 
not  apply  to  the  following  plants: 

(1)  A  producer-handler  plant;  and 

(2)  Any  plant  operated  by  a  handler 
who  the  Secretary  determines  disposes 
of  a  greater  portion  of  his  fluid  milk 
products,  except  filled  milk,  as  Class  I 
milk  in  another  marketing  area  regu¬ 
lated  by  a  milk  marketing  agreement  or 
order  issued  pursuant  to  the  Act. 

§1102.8  Unapproved  plant. 

“Unapproved  plant”  means  any  milk 
or  filled  milk  receiving,  manufacturing. 


or  processing  plant  other  than  an  ap¬ 
proved  plant.  The  following  categories 
of  unapproved  plants  are  further  defined 
as  follows: 

(a)  "Other  order  plant”  means  a  plant 
that  is  fully  subject  to  the  pricing  and 
pooling  provisions  of  another  order 
issued  pursuant  to  the  Act. 

(b)  “Producer-handler  plant”  means 
a  plant  operated  by  a  producer-handler 
as  defined  in  any  order  (including  this 
part)  issued  pursuant  to  the  Act. 

(c)  “Unregulated  supply  plant”  means 
and  unapproved  plant  which  is  not  an 
other  order  plant  nor  a  producer-han¬ 
dler  plant  and  from  which  fluid  milk 
products  eligible  for  distribution  in  the 
marketing  area  for  fluid  consumption 
are  moved  during  the  month  to  an  ap¬ 
proved  plant. 

§  1 102.9  Handler. 

“Handler”  means: 

(a)  Any  person  in  his  capacity  as  the 
operator  of  a  milk  plant  approved  by 
any  health  authority  having  jurisdic¬ 
tion  in  the  marketing  area  from  which 
fluid  milk  products  other  than  filled  milk 
are  disposed  of  for  fluid  consumption  in 
the  marketing  area  on  wholesale  or  retail 
routes  (including  plant  stores) ;  and 

(b)  Any  cooperative  association  with 
respect  to  the  milk  of  any  producer  which 
it  causes  to  be  diverted  pursuant  to 
§  1102.12  for  the  account  of  such  co¬ 
operative  association. 

§  1102.10  Producer-handler. 

“Producer-handler”  means  any  person 
who  (a)  produces  milk,  and  (b)  operates 
a  milk  plant  approved  by  any  health 
authority  having  jurisdiction  in  the 
marketing  area  from  which  fluid  milk 
products  for  fluid  consumption  are  dis¬ 
posed  of  in  the  marketing  area  on  whole¬ 
sale  or  retail  routes  (including  plant 
stores),  and  (c)  receives  no  milk  from 
producers. 

§1102.11  [Reserved] 

§1102.12  Producer. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  “producer”  means 
any  person  who  produces  milk  which  is 
received  at  an  approved  plant:  Provided, 
That  such  milk  is  produced  under  a 
dairy  farm  inspection  permit  or  inspec¬ 
tion  rating  issued  by  any  health  author¬ 
ity  having  jurisdiction  in  the  marketing 
area  for  the  production  of  milk  to  be  dis¬ 
posed  of  for  consumption  as  fluid  milk. 
“Producer”  shall  include  any  such  per¬ 
son  whose  milk  is  caused  to  be  diverted 
by  a  handler  to  an  unapproved  plant,  and 
milk  so  diverted  shall  be  deemed  to  have 
been  received  at  an  approved  plant  by 
the  handler  who  causes  it  to  be  diverted. 

(b)  “Producer”  shall  not  include: 

(1)  A  producer -handler  as  defined  in 
any  order  (including  this  part)  issued 
pursuant  to  the  Act; 

(2)  Any  person  with  respect  to  milk 
produced  by  him  which  is  diverted  to  an 
approved  plant  from  an  other  order  plant 
if  the  other  order  designates  such  person 
as  a  producer  under  that  order  and  such 
milk  is  allocated  to  Class  n  or  Class  IU 
utilisation  pursuant  to  1  1102.44(a)(8) 


(iii)  and  the  corresponding  step  of 
§  1102.44(b) ;  and 

(3)  Any  person  with  respect  to  milk 
produced  by  him  which  is  diverted  from 
an  approved  plant  to  an  other  order  plant 
if  the  other  order  designates  such  person 
as  a  producer  under  that  order  with  re¬ 
spect  to  such  milk. 

§  1102.13  Producer  milk. 

“Producer  milk”  means  all  skim  milk 
and  butterfat  in  milk  produced  by  a  pro¬ 
ducer  which  is  received  by  a  handler 
directly  from  producers. 

§  1102.14  Ollier  source  milk. 

“Other  source  milk”  means  all  skim 
milk  and  butterfat  contained  in  or  rep¬ 
resented  by : 

(a)  Receipts  of  fluid  milk  products 
and  bulk  products  specified  in  §  1102.40 
(b)  (1)  from  any  source  other  than  pro¬ 
ducers,  approved  plants,  or  inventory  at 
the  beginning  of  the  month; 

(b)  Receipts  in  packaged  form  from 
other  plants  of  products  specified  in 
§  1102.40(b)(1); 

(c)  Products  (other  than  fluid  milk 
products,  products  specified  in  §  1102.40 
(b)(1),  and  products  produced  at  the 
plant  during  the  same  month)  from  any 
source  which  are  reprocessed,  converted 
into,  or  combined  with  another  product 
in  the  plant  during  the  month;  and 

<d)  Receipts  of  any  milk  product 
(other  than  a  fluid  milk  product  or  a 
product  specified  in  1  1102.40(b)(1)) 
for  which  the  handler  fails  to  establish 
a  dispositon. 

§1102.15  Fluid  milk  product. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  “fluid  milk  product” 
means  any  of  the  following  products  in 
fluid  or  frozen  form : 

( 1 )  Milk,  skim  milk,  lowfat  milk,  milk 
drinks,  buttermilk,  filled  milk,  and  milk¬ 
shake  and  ice  milk  mixes  containing  less 
than  20  percent  total  solids,  including 
any  such  products  that  are  flavored, 
cultured,  modified  with  added  nonfat 
milk  solids,  concentrated  (if  in  a  con¬ 
sumer-type  package),  or  reconstituted: 
and 

(2)  Any  milk  product  not  specified  in 
paragraph  (a)(1)  of  this  section  or  in 
5  1102.40(b)  or  (c)(1)  (i)  through  (iv) 
if  it  contains  by  weight  at  least 
80  percent  water  and  6.5  percent  nonfat 
milk  solids  and  less  than  9  percent  but¬ 
terfat  and  20  percent  total  solids. 

(b)  The  term  “fluid  milk  product"  shall 
not  include: 

(1)  Evaporated  or  condensed  milk 
(plain  or  sweetened) ,  evaporated  or  con¬ 
densed  skim  milk  (plain  or  sweetened), 
formulas  especially  prepared  for  infant 
feeding  or  dietary  use  that  are  packaged 
in  hermetically  sealed  glass  or  all-metal 
containers,  any  product  that  contains  by 
weight  less  than  6.5  percent  nonfat  milk 
solids,  and  whey ;  and 

(2)  The  quality  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of 
the  quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 
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§1102.16  Fluid  cream  product. 

“Fluid  cream  product”  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  sour  cream,  or  a  mixture  (in¬ 
cluding  a  cultured  mixture)  of  cream 
and  milk  or  skim  milk  containing  9  per¬ 
cent  or  more  butterfat,  with  or  without 
the  addition  of  other  ingredients. 

§1102.17  Filled  milk. 

“Filled  milk”  means  any  combination 
of  nonmilk  fat  (or  oil)  with  skim  milk 
(whether  fresh,  cultured,  reconstituted, 
or  modified  by  the  addition  of  nonfat 
milk  solids),  with  or  without  milkfat,  so 
that  the  product  (including  stabilizers, 
emulsifiers,  or  flavoring)  resembles  milk 
or  any  other  fluid  milk  product,  and  con¬ 
tains  less  than  6  percent  nonmilk  fat  (or 
oil). 

§1102.18  Cooperative  association. 

“Cooperative  association”  means  any 
cooperative  marketing  association  of 
producers  which  the  Secretary  deter¬ 
mines  (a)  to  be  qualified  under  the  pro¬ 
visions  of  the  act  of  Congress  of  Febru¬ 
ary  18,  1922,  as  amended,  known  as  the 
"Capper- Volstead  Act,”  (b)  to  have  full 
authority  in  the  sale  of  milk  of  its  mem¬ 
bers  and  (c)  to  be  engaged  in  making 
collective  sales  or  marketing  milk  or  its 
products  for  its  members. 

Handler  Reports 

§  1102.30  Reports  of  receipts  and  utili¬ 
zation. 

On  or  before  the  seventh  day  after  the 
end  of  each  month,  each  handler  shall 
report  for  such  month  to  the  market  ad¬ 
ministrator,  in  the  detail  and  on  the 
forms  prescribed  by  the  market  admin¬ 
istrator,  as  follows: 

(a)  Each  handler,  with  respect  to  each 
of  his  approved  plants,  shall  report  the 
quantities  of  skim  milk  and  butterfat 
contained  in  or  represented  by: 

(1)  Receipts  of  producer  milk;  includ¬ 
ing  producer  milk  diverted  by  the  han¬ 
dler  from  the  approved  plant  to  other 
plants; 

(2)  [Reserved] 

(3)  Receipts  of  fluid  milk  products  and 
bulk  fluid  cream  products  from  other  ap¬ 
proved  plants; 

(4)  Receipts  of  other  source  milk; 

(5)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  products  specified  in  S  1102.40(b) 

(1);  and 

(6)  The  utilization  or  disposition  of  all 
milk,  filled  milk,  and  milk  products  re¬ 
quired  to  be  reported  pursuant  to  this 
paragraph. 

(b)  Each  handler  described  in  §  1102.9 
(b)  shall  report: 

(1)  The  quantities  of  all  skim  milk 
and  butterfat  contained  in  receipts  of 
milk  from  producers;  and 

(2)  The  utilization  or  disposition  of  all 
such  receipts. 

(c)  Each  handler  not  specified  in  para¬ 
graphs  (a)  and  (b)  of  this  section  shall 
report  with  respect  to  his  receipts  and 
utilization  of  milk,  filled  milk,  and  milk 
products  in  such  manner  as  the  market 
administrator  may  prescribe. 


§1102.31  Payroll  reports. 

On  or  before  the  20th  day  after  the 
end  of  each  month,  each  handler  who 
operates  an  approved  plant  and  each 
handler  described  in  §  1102.9(b)  shall  re¬ 
port  to  the  market  administrator  his 
producer  payroll  for  such  month,  in  the 
detail  prescribed  by  the  market  admin¬ 
istrator,  showing  for  each  producer: 

(a)  His  name  and  address; 

(b)  The  total  pounds  of  milk  received 
from  such  producer; 

(c)  The  average  butterfat  content  of 
such  milk;  and 

(d)  The  price  per  hundredweight,  the 
gross  amount  due,  the  amount  and  na¬ 
ture  of  any  deductions,  and  the  net 
amount  paid. 

§  1102.32  Ollier  reports. 

(a)  Each  handler  who  operates  an  ap¬ 
proved  plant  and  each  handler  described 
in  §  1102.9(b)  shall  report  to  the  market 
administrator  in  the  detail  and  on  forms 
prescribed  by  the  market  administrator 
on  or  before  the  seventh  day  of  each 
month  of  April  through  August,  for  each 
producer  for  the  preceding  month: 

(1)  His  name  and  address  or  other  ap¬ 
propriate  identification; 

(2)  The  total  pounds  of  milk  and  but¬ 
terfat  received  from  such  producer; 

(3)  The  location  at  which  such  milk 
was  received;  and 

(4)  The  number  of  days  on  which  milk 
was  received  from  each  producer. 

(b)  In  addition  to  the  reports  required 
pursuant  to  §§  1102.30  and  1102.31  and 
paragraph  (a)  of  this  section,  each  han¬ 
dler  shall  report  such  other  information 
as  the  market  administrator  deems  nec¬ 
essary  to  verify  or  establish  such  han¬ 
dler’s  obligation  under  the  order. 

Classification  of  Milk 
§  1102.40  Clashes  of  utilization. 

Except  as  provided  in  §  1102.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1102.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise  pro¬ 
vided  in  paragraphs  (b)  and  (c)  of  this 
section;  and 

(2)  Not  specifically  accounted  for  as 
Class  H  or  Class  III  milk. 

(b)  Class  II  milk.  Class  H  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product,  eggnog,  yogurt,  and  any 
product  containing  6  percent  or  more 
nonmilk  fat  (or  oil)  that  resembles  a 
fluid  cream  product,  eggnog,  or  yogurt, 
except  as  otherwise  provided  in  para¬ 
graph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified  in 
paragraph  (b)(1)  of  this  section; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  to 
any  commercial  food  processing  estab¬ 
lishment  (other  than  a  milk  or  filled  milk 
plant)  at  which  food  products  (other 
than  milk  products  and  filled  milk)  are 
processed  and  from  which  there  is  no 


disposition  of  fluid  milk  products  or 
fluid  cream  products  other  than  those 
received  in  consumer-type  packages; 
and 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  and  dry  curd  cottage  cheese; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases)  containing  20  percent  or  more 
total  solids,  frozen  desserts,  and  frozen 
dessert  mixes; 

(iii)  Any  concentrated  milk  product  in 
bulk,  fluid  form; 

(iv)  Plastic  cream,  frozen  cream,  and 
anhydrous  milkfat; 

(v)  Custards,  puddings,  and  pancake 
mixes;  and 

(vi)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed  glass  or 
all-metal  containers. 

(c)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat; 

(1)  Used  to  produce: 

(1)  Cheese  (other  than  cottage  cheese, 
lowfat  cottage  cheese,  and  dry  curd  cot¬ 
tage  cheese) ; 

(ii)  Butter; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a  con¬ 
sumer-type  package ;  and 

(v)  Any  product  not  otherwise  speci¬ 
fied  in  this  section; 

(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulk  or 
packaged  form  and  products  specified  in 
paragraph  (b)(1)  of  this  section  in  bulk 
form; 

(3)  In  fluid  milk  products  and  prod¬ 
ucts  specified  in  paragraph  (b)(1)  of 
this  section  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products  and  prod¬ 
ucts  specified  in  paragraph  (b)(1)  of 
this  section  that  are  dumped  by  a  han¬ 
dler  if  the  market  administrator  is  noti¬ 
fied  of  such  dumping  in  advance  and  is 
given  the  opportunity,  to  verify  such 
disposition ; 

(5)  In  skim  milk  in  any  modified  fluid 
milk  product  that  is  in  excess  of  the 
quantity  of  skim  milk  in  such  product 
that  was  included  within  the  fluid  milk 
product  definition  pursuant  to  §  1102.15; 
and 

(6)  In  shrinkage  assigned  pursuant  to 
§  1102.41(a)  to  the  receipts  specified  in 
§  1102.41(a)(2)  and  in  shrinkage  speci¬ 
fied  in  §  1102.41  (b)  and  (c). 

§1102.41  Shrinkage. 

For  purposes  of  classifying  all  skim 
milk  and  butterfat  to  be  reported  by  a 
handler  pursuant  to  §  1102.30,  the  mar¬ 
ket  administrator  shall  determine  the 
following: 

(a)  The  pro  rata  assignment  of 
shrinkage  of  skim  milk  and  butterfat, 
respectively,  at  each  approved  plant  to 
the  respective  quantities  of  skim  milk 
and  butterfat: 

(1)  In  the  receipts  specified  in  para¬ 
graph  (b)  (1)  through  (6)  of  this  section 
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on  which  shrinkage  is  allowed  pursuant 
to  such  paragraph;  and 

(2)  In  other  source  milk  not  specified 
in  paragraph  (b)  (1)  through  (6)  of  this 
section  which  was  received  in  the  form 
of  a  bulk  fluid  milk  product; 

< b>  The  shrinkage  of  skim  milk  and 
butterfat,  respectively,  assigned  pursuant 
to  paragraph  (a)  of  this  section  to  the 
receipts  specified  in  paragraph  (a)(1)  of 
this  section  that  is  not  in  excess  of : 

<  l )  Two  percent  of  the  skim  milk  and 
butterfat,  respectively,  in  producer  milk 
( excluding  milk  diverted  by  the  plant  op¬ 
erator  to  another  plant) ; 

(2)  [Reserved! 

(3)  Plus  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  producer 
milk  diverted  from  such  plant  by  the 
plant  operator  to  another  plant,  except 
that  if  the  operator  of  the  plant  to  which 
the  milk  is  delivered  purchases  such  milk 
on  the  basis  of  weights  determined  from 
its  measurement  at  the  farm  and  butter¬ 
fat  tests  determined  from  farm  bulk  tank 
samples,  the  applicable  percentage  under 
this  subparagraph  shall  be  zero: 

< 4 »  Plus  1 .5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  approved  plants; 

(5)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  order  plants,  excluding  the  quan¬ 
tity  for  which  Class  II  or  Class  III  clas¬ 
sification  is  requested  by  the  operators 
of  both  plants; 

<6>  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  from  unregulated 
supply  plants,  excluding  the  quantity  for 
which  Class  II  or  Class  III  classification 
is  requested  by  the  handler;  and 

(7*  Less  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  milk 
transferred  to  other  plants  that  is  not 
in  excess  of  the  respective  amounts  of 
skim  milk  and  butterfat  to  which  per¬ 
centages  are  applied  in  paragraph  (b) 

( 1  > ,  (4 * ,  (5 ) ,  and  ( 6)  of  this  section ;  and 
<c>  The  quantity  of  skim  milk  and 
butterfat,  respectively,  in  shrinkage  of 
milk  from  producers  for  which  a  co¬ 
operative  association  is  the  handlef  pur¬ 
suant  to  §  1102.9(b),  but  not  in  excess 
of  0.5  percent  of  the  skim  milk  and 
butterfat,  respectively,  in  such  milk.  If 
the  operator  of  the  plant  to  which  the 
milk  is  delivered  purchases  such  milk  on 
the  basis  of  weights  determined  from  Its 
measurement  at  the  farm  and  butterfat 
tests  determined  from  farm  bulk  tank 
samples,  the  applicable  percentage  under 
this  paragraph  for  the  cooperative  asso¬ 
ciation  shall  be  zero. 

§  1102.42  Classification  of  transfers 
and  diversions. 

<  a  i  Transfers  to  approved  plants.  Skim 
milk  or  butterfat  transferred  in  the  form 
of  a  fluid  milk  product  or  a  bulk  fluid 
cream  product  from  an  approved  plant 
to  another  approved  plant  shall  be  classi¬ 
fied  as  Class  I  milk  unless  the  operators 
of  both  plants  request  the  same  classi¬ 
fication  in  another  'lass.  In  either  case, 
the  classification  of  such  transfers  shall 
be  subject  to  the  following  conditions: 
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(1)  The  skim  milk  o.*  butterfat  classi¬ 
fied  in  each  class  shall  be  limited  to  the 
amount  of  skim  milk  and  butterfat,  re¬ 
spectively,  remaining  in  such  class  at 
the  transferee-plant  after  the  computa¬ 
tions  pursuant  to  §  1102.44(a)  (12)  and 
the  corresponding  step  of  §  1102.44(b) ; 

(2)  If  the  transferor-plant  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1102.44(a)(7) 
or  the  corresponding  step  of  §  1102.44(b) , 
the  skim  milk  or  butterfat  so  transferred 
shall  be  classified  so  as  to  allocate  the 
least  possible  Class  I  tilization  to  such 
other  source  milk;  and 

(3)  If  the  transferor-handler  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §1102.44(a)  (11) 
or  ( 12  >  or  the  corresponding  steps  of 
§  1102.44(b),  the  skim  milk  or  butterfat 
so  transferred,  up  to  the  total  of  the 
skim  milk  and  butterfat,  respectively,  in 
such  receipts  of  other  source  milk,  shall 
not  be  classified  as  Class  I  milk  to  a 
greater  extent  than  would  be  the  case  if 
the  other  source  milk  had  been  received 
at  the  transferee-plant. 

<b)  Transfers  and  diversions  to  other 
order  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
product  from  an  approved  plant  to  an 
other  order  plant  shall  be  classified  in 
the  following  manner.  Such  classification 
shall  apply  only  to  the  skim  milk  or 
butterfat  that  is  in  excess  of  any  receipts 
at  the  approved  plant  from  the  other 
order  plant  of  skim  milk  and  butterfat, 
respectively,  in  fluid  milk  products  and 
bulk  fluid  cream  products,  respectively, 
that  are  in  the  same  category  as  de¬ 
scribed  in  paragraph  <b>  <1>,  (2),  or  (3) 
of  this  section : 

(D  If  transferred  as  packaged  fluid 
milk  products,  classification  shall  be  in 
the  classes  to  which  allocated  as  a  fluid 
milk  product  under  the  other  order; 

( 2 )  If  transferred  in  bulk  form,  classi¬ 
fication  shall  be  in  the  classes  to  which 
allocated  under  the  other  order  (includ¬ 
ing  allocation  under  the  conditions 
set  forth  in  paragraph  (b)(3)  of  this 
section) ; 

(3)  If  the  operators  o'"  both  plants  so 
request  in  their  reports  of  receipts  and 
utilization  filed  with  their  respective 
market  administrators,  transfers  or  di¬ 
versions  in  bulk  form  shall  be  classified 
as  Class  II  or  Class  III  milk  to  the  extent 
of  such  utilization  available  for  such 
classification  pursuant  to  the  allocation 
provisions  of  the  other  order; 

(4)  If  information  concerning  the 
classes  to  which  such  transfers  or  diver¬ 
sions  were  allocated  under  the  other 
order  is  not  available  to  the  market 
administrator  for  the  purpose  of  estab¬ 
lishing  classification  under  this  para¬ 
graph,  classification  shall  be  as  Class  I, 
subject  to  adjustment  when  such  infor¬ 
mation  is  available; 

(5)  For  purposes  of  this  paragraph,  if 
the  other  order  provides  for  a  different 
number  of  classes  of  utilization  than  is 
provided  for  under  this  part,  skim  milk 
or  butterfat  allocated  to  a  class  consist¬ 
ing  primarily  of  fluid  milk  products  shall 
be  classified  as  Class  I  milk,  and  skim 
milk  or  butterfat  allocated  to  the  other 


classes  shall  be  classified  as  Class  III 
milk;  and 

(6)  If  the  form  in  which  any  fluid  milk 
product  that  is  transferred  to  an  other 
order  plant  is  not  defined  as  a  fluid  milk 
product  under  such  other  order  classi¬ 
fication  under  this  paragraph  shall  be  in 
accordance  with  the  provisions  of 
§  1102.40. 

(c)  Transfers  and  diversions  to  pro¬ 
ducer-handlers.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  following 
forms  from  an  approved  plant  to  a  pro¬ 
ducer-handler  under  this  or  any  other 
Federal  order  shall  be  classified: 

(1)  As  Class  I  milk,  if  transferred  or 
diverted  in  the  form  of  a  fluid  milk  prod¬ 
uct;  and 

(2)  In  accordance  with  the  utilization 
assigned  to  it  by  the  market  administra¬ 
tor,  if  transferred  in  the  form  of  a  bulk 
fluid  cream  product.  For  this  purpose, 
the  producer-handler’s  utilization  of 
skim  milk  and  butterfat  in  each  class,  in 
series  beginning  with  Class  in,  shall  be 
assigned  to  the  extent  possible  to  his  re¬ 
ceipts  of  skim  milk  and  butterfat,  respec¬ 
tively,  in  bulk  fluid  cream  products,  pro 
rata  to  each  source. 

(d>  Transfers  and  diversions  to  other 
unapproved  plants.  Skim  milk  or  butter¬ 
fat  transferred  or  diverted  in  the  follow¬ 
ing  forms  from  an  approved  plant  to  an 
unapproved  plant  that  is  not  an  other 
order  plant  or  a  producer-handler  plant 
shall  be  classified: 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  packaged  fluid  milk  prod¬ 
uct;  and 

(2)  As  Class  I  milk,  if  transferred  or 
diverted  in  the  form  of  a  bulk  fluid  milk 
product  or  a  bulk  fluid  cream  product, 
unless  the  following  conditions  apply: 

<i)  If  the  conditions  described  in  para¬ 
graph  (d)  (2 )  (i)  (a)  and  (b)  of  this  sec¬ 
tion  are  met,  transfers  or  diversions  in 
bulk  form  shall  be  classified  on  the  basis 
of  the  assignment  of  the  unapproved 
plant’s  utilization  to  its  receipts  as  set 
forth  in  paragraph  (d)(2)  (ii)  through 
(viii)  of  this  section: 

(a)  The  transferor-handler  or  di¬ 
vertor-handler  claims  such  classification 
in  his  report  of  receipts  and  utilization 
filed  pursuant  to  §  1102.30  for  the  month 
within  which  such  transaction  occurred; 
and 

<b)  The  unapproved  plant  operator 
maintains  books  and  records  showing 
the  utilization  of  all  skim  milk  and  but¬ 
terfat  received  at  such  plant  which  are 
made  available  for  verification  purposes 
if  requested  by  the  market  adminis¬ 
trator: 

(ii)  Route  disposition  of  fluid  milk 
products  in  the  marketing  area  of  each 
Federal  milk  order  from  the  unapproved 
plant  and  transfers  of  packaged  fluid 
milk  products  from  such  unapproved 
plant  to  plants  fully  regulated  thereun¬ 
der  shall  be  assigned  to  the  extent  possi¬ 
ble  in  the  following  sequence: 

(a)  Pro  rata  to  receipts  of  packaged 
fluid  milk  products  at  such  unapproved 
plant  from  approved  plants; 

(b)  Pro  rata  to  any  remaining  unas¬ 
signed  receipts  of  packaged  fluid  milk 
products  at  such  unapproved  plant  from 
other  order  plants; 


FEDERAL  REGISTER,  VOL.  38,  NO.  175 — TUESDAY,  SEPTEMBER,  11,  1973 


PROPOSED  RULES 


25131 


(c)  Pro  rata  to  receipts  of  bulk  fluid 
milk  products  at  such  unapproved  plant 
from  approved  plants;  and 

(d)  Pro  rata  to  any  remaining  unas¬ 
signed  receipts  of  bulk  fluid  milk  prod¬ 
ucts  at  such  unapproved  plant  from 
other  order  plants; 

(iii)  Any  remaining  Class  I  disposition 
of  packaged  fluid  milk  products  from  the 
unapproved  plant  shall  be  assigned  to 
the  extent  possible  pro  rata  to  any  re¬ 
maining  unassigned  receipts  of  packaged 
fluid  milk  products  at  such  unapproved 
plant  from  approved  plants  and  other 
order  plants; 

(lv)  Transfers  of  bulk  fluid  milk  prod¬ 
ucts  from  the  unapproved  plant  to  a 
plant  fully  regulated  under  any  Federal 
milk  order,  to  the  extent  that  such  trans¬ 
fers  to  the  regulated  plant  exceed  re¬ 
ceipts  of  fluid  milk  products  from  such 
plant  and  are  allocated  to  Class  I  at  the 
transferee-plant,  shall  be  assigned  to  the 
extent  possible  in  the  following  se¬ 
quence: 

(a)  Pro  rata  to  receipts  of  fluid  milk 
products  at  such  unapproved  plant  from 
approved  plants ;  and 

(b)  Pro  rata  to  any  remaining  unas¬ 
signed  receipts  of  fluid  milk  products  at 
such  unapproved  plant  from  other  order 
plants; 

(v)  Any  remaining  unassigned  Class  I 
disposition  from  the  unapproved  plant 
shall  be  assigned  to  the  extent  possible 
in  the  following  sequence : 

(a)  To  such  unapproved  plant’s  re¬ 
ceipts  from  dairy  farmers  who  the  mar¬ 
ket  administrator  determines  constitute 
regular  sources  of  Grade  A  milk  for  such 
unapproved  plant;  and 

(b)  To  such  unapproved  plant’s  re¬ 
ceipts  of  Grade  A  milk  from  plants  not 
fully  regulated  under  any  Federal  milk 
order  which  the  market  administrator 
determines  constitute  regular  sources  of 
Grade  A  milk  for  such  unapproved 
plant ; 

(vi)  Any  remaining  unassigned  re¬ 
ceipts  of  bulk  fluid  milk  products  at  the 
unapproved  plant  from  approved  plants 
and  other  order  plants  shall  be  assigned, 
pro  rata  among  such  plants,  to  the  ex¬ 
tent  possible  first  to  any  remaining  Class 
I  utilization,  then  to  Class  m  utilization, 
and  then  to  Class  II  utilization  at  such 
unapproved  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  unapproved  plant  from 
approved  plants  and  other  order  plants 
shall  be  assigned,  pro  rata  among  such 
plants,  to  the  extent  possible  first  to  any 
remaining  Class  III  utilization,  then  to 
any  remaining  Class  II  utilization,  and 
then  to  Class  I  utilization  at  such  unap¬ 
proved  plant;  and 

(viii)  In  determining  the  unapproved 
plant’s  utilization  for  purposes  of  this 
subparagraph,  any  fluid  milk  products 
and  bulk  fluid  cream  products  trans¬ 
ferred  from  such  unapproved  plant  to  a 
plant  not  fully  regulated  under  any  Fed¬ 
eral  milk  order  shall  be  classified  on  the 
basis  of  the  second  plant’s  utilization 
using  the  same  assignment  priorities  at 
the  second  plant  that  are  set  forth  in 
this  subparagraph. 


§  1102.43  General  classification  rules. 

In  determining  the  classification  of 
producer  milk  pursuant  to  §  1102.44,  the 
following  rules  shall  apply: 

(a)  Each  month  the  market  adminis¬ 
trator  shall  correct  for  mathematical  and 
other  obvious  errors  all  reports  filed  pur¬ 
suant  to  §  1102.30  and  shall  compute  sep¬ 
arately  for  each  approved  plant  and  for 
each  cooperative  association  with  respect 
to  milk  for  which  it  is  the  handler  pur¬ 
suant  to  §  1102.9(b)  the  pounds  of  skim 
milk  and  butterfat,  respectively,  in  each 
class  in  accordance  with  §§  1102.40, 
1102.41,  and  1102.42; 

(b)  If  any  of  the  water  contained  in 
the  milk  from  which  a  product  is  made 
is  removed  before  the  product  is  utilized 
or  disposed  of  by  a  handler,  the  pounds  of 
‘skim  milk  in  such  product  that  are  to  be 
considered  under  this  part  as  used  or  dis¬ 
posed  of  by  the  handler  shall  be  an 
amount  equivalent  to  the  nonfat  milk 
solids  contained  in  such  product  plus  all 
of  the  water  originally  associated  with 
such  solids;  and 

(c)  The  classification  of  producer  milk 
for  which  a  cooperative  association  is 
the  handler  pursuant  to  §  1102.9(b)  shall 
be  determined  separately  from  the  opera¬ 
tions  of  any  approved  plant  operated  by 
such  cooperative  association. 

§  1102.44  Classification  of  producer 
milk. 

For  each  month  the  market  adminis¬ 
trator  shall  determine  the  classification 
of  producer  milk  of  each  handler  de¬ 
scribed  in  §  1102.9(a)  for  each  of  his  ap¬ 
proved  plants  separately  and  of  each 
handler  described  in  §  1102.9(b)  by  allo¬ 
cating  the  handler’s  receipts  of  skim  milk 
and  butterfat  to  his  utilization  as 
follows: 

(a)  Skim  milk  shall  be  allocated  in  the 
following  manner: 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  III  the  pounds  of 
skim  milk  in  shrinkage  specified  in 
§  1102.41(b) ; 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in  receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to  such 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  payment  obligation 
under  any  order; 

(3)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  fluid  milk  products  re¬ 
ceived  in  packaged  form  from  an  other 
order  plant  as  follows: 

(i)  From  Class  III  milk,  the  lesser  of 
the  pounds  remaining  or  2  percent  of 
such  receipts;  and 

(ii)  From  Class  I  milk,  the  remainder 
of  such  receipts; 

(4)  Subtract  from  the  pounds  of  skim 
milk  in  Class  II  the  pounds  of  skim  milk 
in  products  specified  in  §  1102.40(b)(1) 
that  were  received  in  packaged  form 
from  other  plans,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  II; 


(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products  speci¬ 
fied  in  5  1102.40(b)(1)  that  were  in  in¬ 
ventory  at  the  beginning  of  the  month  in 
packaged  form,  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II.  This  subparagraph  shall  apply  only 
if  the  pool  plant  was  subject  to  the  pro¬ 
visions  of  this  subparagraph  or  com¬ 
parable  provisions  of  another  Federal 
milk  order  in  the  immediately  preceding 
month  ; 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  other  source  milk 
(except  that  received  in  the  form  of  a 
fluid  milk  product  or  a  fluid  cream  prod¬ 
uct)  that  is  used  to  produce,  or  added  to, 
any  product  specified  in  §  1102.40(b) ,  but 
not  in  excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II; 

(7)  Subtract  in  the  order  specified  be¬ 
low  from  the  pounds  of  skim  milk  re¬ 
maining  in  each  class,  in  series  begin¬ 
ning  with  Class  HI,  the  pounds  of  skim 
milk  in  each  of  the  following: 

(i)  Other  source  milk  (except  that  re¬ 
ceived  in  the  form  of  a  fluid  milk  prod¬ 
uct)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1102.40(b)  (1)  that  was  not 
subtracted  pursuant  to  paragraph  (a) 
(4),  (5),  and  (6)  of  this  section; 

(ii)  Receipts  of  fluid  milk  products 
(except  filled  milk)  for  which  Grade  A 
certification  is  not  established; 

(iii)  Receipts  of  fluid  milk  products 
from  unidentified  sources; 

(iv)  Receipts  of  fluid  milk  products 
from  a  produper-handler  as  defined 
under  this  or  any  other  Federal  milk 
order;  and 

(v)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  unregulated 
supply  plant  that  were  not  subtracted 
pursuant  to  paragraph  (a)(2)  of  this 
section ; 

(8)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  III,  in 
sequence  beginning  with  Class  III: 

(i)  The  pounds  of  skim  milk  in  re¬ 
ceipts  of  fluid  milk  products  from  an  un¬ 
regulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraph  (a) 
(2)  and  (7)  (v)  of  this  section  for  which 
the  handler  requests  a  classification  other 
than  Class  I,  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II  and  Class  III  combined; 

(ii)  The  pounds  of  skim  milk  in  re¬ 
ceipts  of  fluid  milk  products  from  an  un¬ 
regulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraph  (a) 
(2),  (7)(v),  and  (8)  (i)  of  this  sec¬ 
tion  which  are  in  excess  of  the  pounds 
of  skim  milk  determined  pursuant  to 
paragraph  (a)  (8)  (ii)  (a)  through  (c)  of 
this  section.  Should  the  pounds  of  skim 
milk  to  be  subtracted  from  Class  II  and 
Class  III  combined  exceed  the  pounds  of 
skim  milk  remaining  in  such  classes,  the 
pounds  of  skim  milk  in  Class  II  and 
Class  in  shall  be  increased  (increasing 
Class  HI  first  to  the  extent  permitted 
by  the  handler’s  total  Class  III  utiliza- 
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tion  at  his  other  approved  plants)  by  an 
amount  equal  to  such  quantity  to  be 
subtracted  and  the  pounds  of  skim  milk 
in  Class  I  shall  be  decreased  by  a  like 
amount.  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at 
this  allocation  step  at  other  approved 
plants  of  the  handler  shall  be  adjusted 
to  the  extent  possible  in  the  reverse  di¬ 
rection  by  a  like  amount.  Such  adjust¬ 
ment  shall  be  made  at  the  other  plants 
in  sequence  beginning  with  the  plant 
having  the  least  minus  location  adjust¬ 
ment  : 

<a>  Multiply  by  1.25  the  sum  of  the 
pounds  of  skim  milk  remaining  in  Class  I 
at  this  allocation  step  at  all  approved 
plants  of  the  handler; 

( b )  Subtract  from  the  above  result  the 
sum  of  the  pounds  of  skim  milk  in  re¬ 
ceipts  at  all  approved  plants  of  the  han¬ 
dler  of  producer  milk,  fluid  milk  prod¬ 
ucts  from  approved  plants  of  other  han¬ 
dlers,  and  bulk  fluid  milk  products  from 
other  order  plants;  and 

(c)  Multiply  any  plus  quantity  result¬ 
ing  above  by  the  percentage  that  the  re¬ 
ceipts  of  skim  milk  in  fluid  milk  products 
from  unregulated  supply  plants  that  re¬ 
main  at  this  approved  plant  is  of  all 
such  receipts  remaining  at  this  alloca¬ 
tion  step  at  all  approved  plants  of  the 
handler;  and 

(iii)  The  pounds  of  skim  milk  in  re¬ 
ceipts  of  bulk  fluid  milk  products  from 
an  other  order  plant  that  are  in  excess 
of  bulk  fluid  milk  products  transferred 
or  diverted  to  such  plant  if  Class  n  or 
Class  m  classification  is  requested  by 
the  operator  of  the  other  order  plant  and 
the  handler,  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II  and  Class  HI  combined; 

<9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  m,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1102.40(b)  (1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraph  (a)(5)  and  (7)  (i)  of  this 
section; 

(10)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  EH  the  pounds  of 
skim  milk  subtracted  pursuant  to  para¬ 
graph  (a)(1)  of  this  section; 

(11)  Subject  to  the  provisions  of  para¬ 

graph  (a)  (ll)(i)  of  this  section,  sub¬ 
tract  from  the  pounds  of  skim  milk  re¬ 
maining  in  each  class  at  the  plant,  pro 
rata  to  the  total  pounds  of  skim  milk 
remaining  in  Class  I  and  in  Class  II  and 
Class  HI  combined  at  this  allocation  step 
at  all  approved  plants  of  the  handler, 
with  the  quantity  prorated  to  Class  II 
and  Class  HI  combined  being  subtracted 
first  from  Class  III  and  then  from  Class 
II,  the  pounds  of  skim  milk  in  receipts  of 
fluid  milk  products  from  an  unregulated 
supply  plant  that  were  not  subtracted 
pursuant  to  paragraph  (a)(2),  (7)(v), 
and  (8)  (i)  and  (ii)  of  this  section 

and  that  were  not  offset  by  transfers  or 
diversions  of  fluid  milk  products  to  the 
same  unregulated  supply  plant  from 
which  fluid  milk  products  to  be  allo¬ 
cated  at  this  step  were  received; 

(i)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  any  class  pursuant  to 


this  subparagraph  exceed  the  pounds  of 
skim  milk  remaining  in  such  class,  the 
pounds  of  skim  milk  in  such  class  shall 
be  increased  by  an  amount  equal  to  such 
quantity  to  be  subtracted  and  the  pounds 
of  skim  milk  in  the  other  classes  (begin¬ 
ning  with  the  higher-priced  class)  shall 
be  decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
other  approved  plants  of  the  handler 
shall  be  adjusted  to  the  extent  possible 
in  the  reverse  direction  by  a  like  amount. 
Such  adjustment  shall  be  made  at  the 
other  plants  in  sequence  beginning  with 
the  plant  having  the  least  minus  loca¬ 
tion  adjustment; 

(12)  Subject  to  the  provisions  of  para¬ 
graph  (a)  ( 12)  (i)  of  this  section,  sub¬ 
tract  from  the  pounds  of  skim  milk  re¬ 
maining  in  each  class  at  the  plant,  pro 
rata  to  the  total  pounds  of  skim  milk 
remaining  in  Class  I  and  in  Class  II  and 
Class  in  combined  at  this  allocation  step 
at  all  approved  plants  of  the  handler, 
with  the  quantity  prorated  to  Class  H 
and  Class  IH  combined  being  subtracted 
first  from  Class  IH  and  then  from  Class 
II,  the  pounds  of  skim  milk  in  receipts 
of  bulk  fluid  milk  products  from  an  other 
order  plant  that  were  not  subtracted 
pursuant  to  paragraph  (a)  (8)  (iii)  of 
this  section  that  are  in  excess  of  bulk 
fluid  milk  products  transferred  or  di¬ 
verted  to  such  plant: 

(i)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  any  class  pursuant  to 
this  subparagraph  exceed  the  pounds  of 
skim  milk  remaining  in  such  class,  the 
pounds  of  skim  milk  in  such  class  shall 
be  increased  by  an  amount  equal  to  such 
quantity  to  be  subtracted  and  the  pounds 
of  skim  milk  in  the  other  classes  (begin¬ 
ning  with  the  higher-priced  class)  shall 
be  decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
other  approved  plants  of  the  handler 
shall  be  adjusted  to  the  extent  possible 
in  the  reverse  direction  by  a  like  amount. 
Such  adjustment  shall  be  made  at  the 
other  plants  in  sequence  beginning  with 
the  plant  having  the  least  minus  loca¬ 
tion  adjustment; 

( 13 )  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  receipts  of  fluid  milk 
products  and  bulk  fluid  cream  products 
from  another  approved  plant  according 
to  the  classification  of  such  products 
pursuant  to  §  1102.42(a) ;  and 

(14)  If  the  total  pounds  of  skim  milk 
remaining  in  all  classes  exceed  the 
pounds  of  skim  milk  in  producer  milk, 
subtract  such  excess  from  the  pounds  of 
skim  milk  remaining  in  each  class  in 
series  beginning  with  Class  III.  Any 
amount  so  subtracted  shall  be  known  as 
“overage”; 

(b)  Butterfat  shall  be  allocated  in  ac¬ 
cordance  with  the  procedure  outlined  for 
skim  milk  in  paragraph  (a)  of  this  sec¬ 
tion;  and 

(c)  The  quantity  of  producer  milk  in 
each  class  shall  be  the  combined  pounds 
of  skim  milk  and  butterfat  remaining  in 
each  class  after  the  computations  pur¬ 
suant  to  §  1102.44(a)  (14)  and  the 
corresponding  step  of  §  1102.44(b). 


§  1102.45  Market  administrator's  re¬ 
ports  concerning  classification. 

The  market  administrator  shall  make 
the  following  reports  concerning  classifi¬ 
cation: 

(a)  Report  to  the  market  adminis¬ 
trator  of  the  other  order,  as  soon  as  pos¬ 
sible  after  the  report  of  receipts  and 
utilization  for  the  month  is  received  from 
a  handler  who  has  received  fluid  milk 
products  or  bulk  fluid  cream  products 
from  an  other  order  plant,  the  class  to 
which  such  receipts  are  allocated  pur¬ 
suant  to  §  1102.44  on  the  basis  of  such 
report,  and,  thereafter,  any  change  in 
such  allocation  required  to  correct  errors 
disclosed  in  the  verification  of  such 
report. 

(b)  Furnish  to  each  handler  operat¬ 
ing  an  approved  plant  who  has  shipped 
fluid  milk  products  or  bulk  fluid  cream 
products  to  an  other  order  plant  the 
class  to  which  such  shipments  were  al¬ 
located  by  the  market  administrator  of 
the  other  order  on  the  basis  of  the  re¬ 
port  by  the  receiving  handler,  and,  as 
necessary,  any  changes  in  such  alloca¬ 
tion  arising  from  the  verification  of  such 
report. 

(c)  On  or  before  the  12th  day  after 
the  end  of  each  month,  report  to  each 
cooperative  association  which  so  requests 
the  amount  and  class  utilization  of  milk 
received  by  each  handler  from  producers 
who  are  members  of  such  cooperative  as¬ 
sociation.  For  the  purpose  of  this  report, 
the  milk  received  shall  be  prorated  to 
each  class  in  the  proportion  that  the 
total  receipts  of  producer  milk  by  such 
handler  were  used  in  each  class. 

Class  Prices 
§  1102.50  Class  prim. 

Subject  to  the  provisions  of  §  1102.52, 
the  class  prices  for  the  month  per  hun¬ 
dredweight  of  milk  containing  3.5  per¬ 
cent  butterfat  shall  be  as  follows: 

(a)  Class  I  price.  The  Class  I  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $1.95. 

(b)  Class  II  price.  The  Class  n  price 
shall  be  the  basic  formula  price  for  the 
month  plus  10  cents. 

(c)  Class  III  price.  The  Class  price 
shall  be  the  basic  formula  price  for  the 
month. 

§1102.51  Basic  formula  price. 

The  “basic  formula  price”  shall  be  the 
average  price  per  hundredweight  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as  reported 
by  the  Department  for  the  month,  ad¬ 
justed  to  a  3.5  percent  butterfat  basis 
and  rounded  to  the  nearest  cent.  For 
such  adjustment,  the  butterfat  differen¬ 
tial  (rounded  to  the  nearest  one-tenth 
cent)  per  one-tenth  percent  butterfat 
shall  be  0.12  times  the  simple  average 
of  the  wholesale  selling  prices  (using  the 
midpoint  of  any  price  range  as  one  price) 
of  Grade  A  (92-score)  bulk  butter  per 
pound  at  Chicago,  as  reported  by  the 
Department  for  the  month.  For  the  pur¬ 
pose  of  computing  the  Class  I  price,  the 
resulting  price  shall  be  not  less  than 
$4.33. 
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§  1102.52  Plant  location  adjustments 
for  handlers. 

(a)  For  milk  received  from  producers 
at  an  approved  plant  located  more  than 
50  miles  by  the  shortest  highway  dis¬ 
tance,  as  determined  by  the  market  ad¬ 
ministrator,  from  the  county  courthouse 
in  Fort  Smith,  Ark.,  which  Is  classified 
as  Class  I  milk  or  assigned  Class  I  loca¬ 
tion  adjustment  credit  pursuant  to  para¬ 
graph  (b)  of  this  section,  the  price  com¬ 
puted  pursuant  to  §  1102.50(a)  shall  be 
reduced  at  the  rate  of  1.5  cents  for  each 
10  miles  or  fraction  thereof  that  such 
plant  Is  distant  from  the  county  court¬ 
house  in  Fort  Smith,  Ark.;  and 

(b)  For  purposes  of  calculating  such 
adjustment,  transfers  of  fluid  milk  prod¬ 
ucts  between  approved  plants  shall  be 
assigned  to  Class  I  disposition  at  the 
transferee-plant  which  Is  in  excess  of 
the  sum  of  receipts  as  such  plant  from 
producers  and  the  pounds  assigned  as 
Class  I  to  receipts  from  other  order 
plants  and  unregulated  supply  plants. 
Such  assignment  is  to  be  made  first  to 
transferor-plants  at  which  no  location 
adjustment  credit  Is  applicable  and  then 
in  sequence  beginning  with  the  plant  at 
which  the  least  location  adjustment 
would  apply. 

§  1102.53  Announcement  of  class 
prices. 

The  market  administrator  shall  an¬ 
nounce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  1  price  for 
the  following  month  and  the  Class  n 
and  Class  III  prices  for  the  preceding 
month. 

§  1102.54  Equivalent  price. 

If  for  any  reason  a  price  or  pricing 
constituent  required  by  this  part  for  com¬ 
puting  class  prices  or  for  other  purposes 
is  not  available  as  prescribed  in  this  part, 
the  market  administrator  shall  use  a 
price  or  pricing  constituent  determined 
by  the  Secretary  to  be  equivalent  to  the 
price  or  pricing  constituent  that  is  re¬ 
quired. 

Uniform  Prices 

§  1102.60  Handler's  value  of  milk  for 
computing  uniform  price. 

For  the  purpose  of  computing  the  uni¬ 
form  price,  the  market  administrator 
shall  determine  for  each  month  the  value 
of  milk  of  each  handler  as  follows; 

(a)  Multiply  the  pounds  of  producer 
milk  in  each  class  as  determined  pursu¬ 
ant  to  S  1102.44  by  the  applicable  class 
prices  and  add  the  resulting  amounts; 

(b)  Add  the  amounts  obtained  from 
multiplying  the  pounds  of  overage  sub¬ 
tracted  from  each  class  pursuant  to 
5  1102.44(a)  (14)  and  the  corresponding 
step  of  9  1102.44(b)  by  the  respective 
class  prices,  as  adjusted  by  the  butter- 
fat  differential  specified  in  5  1102.74,  that 
are  applicable  at  the  location  of  the  ap¬ 
proved  plant;  and 

(c)  Add  or  subtract,  as  the  case  may 
be,  an  amount  necessary  to  correct  er¬ 
rors  discovered  by  the  market  adminis¬ 
trator  in  the  verification  of  reports  of 
such  handler  of  his  receipts  and  utiliza¬ 


tion  of  skim  milk  and  butterfat  for  pre¬ 
vious  months. 

§  1102.61  Computation  of  uniform 
price  for  each  handler  (including 
uniform  price*  for  base  milk  and 
excess  milk). 

(a)  For  each  of  the  months  of  August 
through  February,  the  market  adminis¬ 
trator  shall  compute  for  each  handler  a 
uniform  price  per  hundredweight  for 
milk  of  3.5  percent  butterfat  content  re¬ 
ceived  from  producers  as  follows; 

(1)  Adjust  the  amount  computed 
pursuant  to  9  1102.60  by  adding  the 
amount  represented  by  any  deductions 
made  for  eliminating  fractions  of  a  cent 
in  computing  the  uniform  price  (s)  for 
such  handler  for  the  preceding  month; 

(2)  Add  an  amount  equal  to  the  sum 
of  the  deductions  to  be  made  for  loca¬ 
tion  adjustments  pursuant  to  9  1102.75; 

(3)  Subtract  an  amount  computed  by 
multiplying  the  total  hundredweight  of 
producer  milk  in  each  class  by  5  cents; 
and 

(4)  Divide  the  resulting  amount  by 
the  total  hundredweight  of  milk  received 
from  producers  by  such  handler.  The 
result,  less  any  fraction  of  a  cent  per 
hundredweight,  shall  be  known  as  the 
uniform  price  for  such  handler  for  milk 
of  3.5  percent  butterfat  content. 

(b)  For  each  of  the  months  of  March 
through  July,  the  market  administrator 
shall  compute  for  each  handler  with  re¬ 
spect  to  milk  received  from  producers,  a 
uniform  price  for  base  milk  and  for  ex¬ 
cess  milk,  ^ach  of  3.5  percent  butterfat 
content,  as  follows: 

(1)  Follow  the  computations  and  ad¬ 
justments  provided  for  in  paragraph  (a) 
(1),  (2),  and  (3)  of  this  section; 

(2)  Compute  the  value  of  excess  milk 
received  by  such  handler  from  producers 
as  follows: 

(i)  Multiply  the  quantity  of  such  milk 
that  is  not  in  excess  of  the  total  Class  III 
milk  included  in  this  computation  by  the 
Class  III  price  less  5  cents; 

(ii)  Multiply  the  remaining  quantity 
of  such  milk  that  is  not  .n  excess  of  the 
total  Class  II  milk  Included  in  this  com¬ 
putation  by  the  Class  II  price  less  5  cents; 

(iii)  Multiply  the  remaining  quantity 
of  excess  milk  by  the  Class  I  price  less 
5  cents;  and 

(iv)  Add  together  the  resulting 
amounts; 

(3)  Divide  the  total  value  of  excess 
milk  obtained  in  paragraph  (b)  (2)  of 
this  section  by  the  total  hundredweight 
of  such  milk,  and  adjust  to  the  nearest 
cent.  The  resulting  figure  shall  be  the 
uniform  price  for  such  handler  for  excess 
milk  of  3.5  percent  butterfat  content 
received  from  producers; 

(4)  Subtract,  for  each  handler,  the 
value  of  such  handler’s  excess  milk  ob¬ 
tained  in  paragraph  (b)  (3)  of  this  sec¬ 
tion  from  the  value  of  all  milk  obtained 
for  such  handler  pursuant  to  paragraph 
(b)  (1),  (2),  and  (3),  of  this  section  and 
adjust  by  any  amount  involved  in  ad¬ 
justing  the  uniform  price  of  excess  milk 
to  the  nearest  cent;  and 

(5)  Divide  the  amount  obtained  in 
subparagraph  (b)  (4)  of  this  section  by 


the  total  hundredweight  of  such  han¬ 
dler’s  base  milk  Included  in  this  com¬ 
putation.  The  result  shall  be  such  han¬ 
dler’s  uniform  price  for  base  milk  of  3.5 
percent  content. 

§  1102.62  Announcement  of  uniform 
prices  for  each  handler  and  butterfat 
differential. 

The  market  administrator  shall  an¬ 
nounce  publicly  on  or  before: 

(a)  The  5th  day  after  the  end  of  each 
month  the  butterfat  differential  for  such 
month ;  and 

(b)  The  12th  day  after  the  end  of 
each  month  the  applicable  uniform 
prices  for  each  handler  pursuant  to 
9  1102.61  for  such  month. 

Payments  for  Milk 

§  1102.73  Payments  to  producers  and  to 
cooperative  associations. 

Each  handler  shall  make  payment  to 
producers  as  follows: 

(a)  On  or  before  the  15th  day  after 
the  end  of  the  month  during  which  the 
milk  was  received,  to  each  producer  ex¬ 
cept  as  provided  in  paragraph  (c)  of 
this  section,  at  not  less  than  the  appro¬ 
priate  uniform  price(s)  as  adjusted  pur¬ 
suant  to  99  1102.74  and  1102.75,  for  all 
milk  received  from  such  producer  during 
the  preceding  month  less  the  amount  of 
payment  made  pursuant  to  paragraph 
(b)  of  this  section. 

(b)  On  or  before  the  last  day  of  each 
month,  each  handler  shall  make  payment 
for  milk  received  from  producers  during 
the  first  15  days  of  the  month  to  each 
producer,  except  as  provided  in  para¬ 
graph  (c)  of  this  section,  at  not  less  than 
the  Class  III  price  for  the  preceding 
month. 

(c)  On  or  before  the  13th  and  the  third 
from  the  last  day  of  each  month,  in  lieu 
of  payments  pursuant  to  paragraphs  (a) 
and  (b)  respectively  of  this  section,  each 
handler  shall  make  payment  to  a  co¬ 
operative  association  which  so  requests, 
with  respect  to  producers  for  which  such 
cooperative  association  is  authorized  to 
collect  payment,  in  an  amount  equal  to 
the  sum  of  the  individual  payments 
otherwise  payable  to  such  producers. 

§  1102.74  Butterfat  differential. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  uniform  prices 
shall  be  increased  or  decreased,  respec¬ 
tively,  for  each  0.1  percent  butterfat  vari¬ 
ation  from  3.5  percent  by  a  butterfat 
differential,  rounded  to  the  nearest  0.1 
cent,  which  shall  be  0.115  times  the  sim¬ 
ple  average  of  the  wholesale  selling  prices 
(using  the  midpoint  of  any  price  range 
as  one  price)  of  Grade  A  (92-score)  bulk 
butter  per  pound  at  Chicago,  as  reported 
by  the  Department  for  the  month. 

§  1102.75  Plant  location  adjustments 
for  producers. 

The  uniform  price  for  producer  milk 
received  at  an  approved  plant  shall  be 
reduced  according  to  the  location  of  the 
approved  plant  at  the  rates  set  forth  in 
9  1102.52. 
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§  1102.76  [Reserved] 

§  1102.77  Adjustment  of  accounts. 

Whenever  audit  by  the  market  admin¬ 
istrator  of  any  handler's  reports,  books, 
records,  or  accounts  discloses  errors 
resulting  in  moneys  due  (a)  the  market 
administrator  from  such  handler;  (b) 
such  handler  from  the  market  admin¬ 
istrator;  or  (c)  any  producer  or  coopera¬ 
tive  association  from  such  handler,  the 
market  administrator  shall  promptly 
notify  such  handler  of  any  amount  so 
due  and  payment  thereof  shall  be  made 
on  or  before  the  next  date  for  making 
payments  set  forth  in  the  provisions 
under  which  such  error  occurred. 

Administrative  Assessment  and 

Marketing  Service  Deduction 

§  1102.85  Assessment  for  order  admin¬ 
istration. 

As  his  pro  rata  share  of  the  expense  of 
administration  of  the  order,  each  han¬ 
dler  shall  pay  to  the  market  adminis¬ 
trator  on  or  before  the  15th  day  after 
the  end  of  the  month  four  cents  per 
hundredweight,  or  such  lesser  amount  as 
the  Secretary  may  prescribe,  with  respect 
to  (a)  producer  milk  (including  such 
handler’s  own  production),  and  (b) 
other  source  milk  allocated  to  Class  I 
pursuant  to  §  1102.44(a)  (7)  and  (11) 
and  the  corresponding  steps  of  §  1102.44 
(b). 

§  1102.86  Deduction  for  marketing 

services. 

(a>  Except  as  set  forth  in  paragraph 
(b)  of  this  section,  each  handler,  in  mak¬ 
ing  payments  to  producers  (other  than 
himself)  pursuant  to  §  1102.73,  shall 
deduct  5  cents  per  hundredweight  or 
such  amount  not  exceeding  5  cents  per 
hundredweight  as  may  be  prescribed  by 
the  Secretary,  and  shall  pay  such  deduc¬ 
tions  to  the  market  administrator  on  or 
before  the  15th  day  after  the  end  of  each 
month.  Such  moneys  shall  be  used  by 
the  market  administrator  to  sample,  test, 
and  check  the  weights  of  milk  received 
and  to  provide  producers  with  market 
information. 

(b)  In  the  case  of  producers  for  whom 
a  cooperative  association  is  actually  per¬ 
forming  the  services  set  forth  in  para¬ 
graph  (a)  of  this  section,  each  handler 
shall  make,  in  lieu  of  the  deduction  spec¬ 
ified  in  paragraph  (a)  of  this  section 
such  deductions  from  the  payments  to  be 
made  to  such  producers  as  may  be  au¬ 
thorized  by  the  membership  agreement 
or  marketing  contract  between  such  co¬ 
operative  association  and  such  producers 
on  or  before  the  15th  day  after  the  end 
of  each  month  and  pay  such  deduction 
to  the  cooperative  association  of  which 
such  producers  are  members,  furnishing 
a  statement  showing  the  amount  of  any 
such  deductions,  and  the  amount  and 
average  butterfat  test  of  milk  for  which 
such  deduction  was  computed  for  each 
producer.  In  lieu  of  such  statement  a 
handler  may  authorize  the  market 
administrator  to  furnish  such  coopera¬ 
tive  association  the  information  with 
respect  to  such  producers  reported  pur¬ 
suant  to  $  1102.31. 


Base -Excess  Plan 
§  1 102.90  Base  milk. 

“Base  milk”  means  milk  received  by 
a  handler  from  a  producer  during  any  of 
the  months  of  March  through  July, 
which  is  not  in  excess  of  such  producer’s 
base  computed  pursuant  to  §  1102.93. 

§1102.91  Excess  milk. 

“Excess  milk”  means  milk  received  by 
a  handler  from  a  producer  during  any  of 
the  months  of  March  through  July  which 
is  in  excess  of  the  base  milk  of  such  pro¬ 
ducer  for  such  month,  and  shall  include 
all  milk  from  a  producer  for  whom  no 
base  can  be  computed  pursuant  to 
§  1102.93. 

§  1102.92  Compulation  of  daily  average 
base  for  each  producer. 

The  daily  average  base  for  each  pro¬ 
ducer  shall  be  determined  by  the  market 
administrator  as  follows:  Divide  the  total 
pounds  of  milk  received  from  such  pro¬ 
ducer  by  handlers  fully  regulated  under 
the  terms  of  the  respective  orders  regu¬ 
lating  the  handling  of  milk  in  the 
Memphis,  Tenn.;  Port  Smith,  Ark.;  and 
Central  Arkansas  marketing  areas  (Parts 
1097,  1102  and  1108,  respectively,  of  this 
chapter)  during  the  immediately  preced¬ 
ing  period  of  September  through  Janu¬ 
ary  by  the  total  number  of  days  in  such 
period  beginning  with  the  first  day  on 
which  milk  is  received  from  such  pro¬ 
ducer  by  a  handler  regulated  under  any 
one  of  the  aforesaid  orders,  but  not  less 
than  120.  In  the  case  of  producers  deliv¬ 
ering  milk  to  a  plant  which  first  became 
an  approved  plant  during  or  after  the  end 
of  the  base-forming  period,  the  daily 
average  base  for  each  producer  shall  be 
that  which  would  have  been  calculated 
for  such  producer  for  the  entire  base¬ 
forming  period  if  the  plant  had  been  an 
approved  plant  during  such  period. 

§  1102.93  Determination  of  monthly 
base  for  eaeh  producer. 

Subject  to  the  rules  set  forth  in 
§  1102.94,  the  market  administrator  shall 
calculate  a  monthly  base  for  each  pro¬ 
ducer  for  each  of  the  months  of  March 
through  July  as  follows: 

(a)  If  milk  is  received  by  a  handler  as 
producer  milk  during  the  month,  multi¬ 
ply  such  producer’s  daily  average  base 
computed  pursuant  to  §  1102.92  by  the 
number  of  days  in  such  month. 

(b)  If  milk  is  received  as  producer  milk 
from  the  same  farm  by  more  than  one 
handler  and/or  by  handlers  fully  regu¬ 
lated  under  the  terms  of  the  Memphis, 
Tenn.  (Part  1097  of  this  chapter), 
or  Central  Arkansas  (Part  1108  of  this 
chapter)  orders  during  the  month, 
multiply  such  producer’s  daily  average 
base  computed  pursuant  to  §  1102.92  by 
the  number  of  days  in  such  month  and 
multiply  the  result  by  the  percentages 
of  the  total  pounds  of  milk  received  from 
such  producer  by  handlers  fully  regu¬ 
lated  under  the  terms  of  the  three  orders 
specified  in  §  1102.92  which  were  received 
by  each  handler  to  determine  the  amount 
of  base  milk  received  from  such  producer 
by  each  handler. 


§  1102.94  Base  rules. 

The  following  rules  shall  apply  in  con¬ 
nection  with  the  transfer  of  daily  aver¬ 
age  bases  for  each  producer  computed 
pursuant  to  §  1102.92. 

(a)  An  entire  base  shall  be  transferred 
from  a  person  holding  such  base  to  any 
other  person  effective  as  of  the  end  of 
any  month  during  which  an  application 
for  such  transfer  is  received  by  the  mar¬ 
ket  administrator,  such  application  to  be 
on  forms  approved  by  the  market  admin¬ 
istrator  and  signed  by  the  base-holder, 
or  his  heirs,  and  by  the  person  to  whom 
such  base  is  to  be  transferred. 

(b)  If  a  base  is  held  jointly,  the  entire 
base  shall  be  transferred  only  upon  the 
receipt  of  such  application  signed  by  all 
joint  holders  or  their  heirs,  and  by  the 
person  to  whom  such  base  is  to  be  trans¬ 
ferred. 

§  1102.95  Announcement  of  established 
bases. 

On  or  before  February  25  of  each  year, 
the  market  administrator  shall  notify 
each  producer  of  the  daily  average  base 
established  by  such  producer. 

Advertising  and  Promotion  Program 

§  1102.110  Agency. 

‘  Agency”  means  an  agency  organized 
by  producers  and  producers’  cooperative 
associations,  in  such  form  and  with 
methods  of  operation  specified  in  this 
part,  which  is  authorized  to  expend  funds 
made  available  pursuant  to  §  1102.121(b) 

( 1 ) ,  on  approval  by  the  Secretary,  for  the 
purposes  of  establishing  or  providing  for 
establishment  of  research  and  develop¬ 
ment  projects,  advertising  (excluding 
brand  advertising) ,  sales  promotion,  edu¬ 
cational,  and  other  programs,  designed 
to  improve  or  promote  the  domestic  mar¬ 
keting  and  consumption  of  milk  and  its 
products.  Members  of  the  Agency  shall 
serve  without  compensation  but  shall  be 
reimbursed  for  reasonable  expenses  in¬ 
curred  in  the  performance  of  duties  as 
members  of  the  Agency. 

§1102.111  Composition  of  Agency. 

Subject  to  the  conditions  of  paragraph 
(a)  of  this  section,  each  cooperative  as¬ 
sociation  or  combination  of  cooperative 
associations,  as  provided  for  under 
§  1102.113(b),  is  authorized  one  agency 
representative  for  each  full  5  percent  of 
the  participating  member  producers 
(producers  who  have  not  requested  re¬ 
funds  for  the  most  recent  quarter)  it 
represents.  Cooperative  associations  with 
less  than  5  percent  of  the  total  partici¬ 
pating  producers  which  have  elected  not 
to  combine  pursuant  to  5  1102.113(b), 
and  participating  producers  who  are  not 
members  of  cooperatives,  are  authorized 
to  select  from  such  group,  in  total,  one 
agency  representative  for  each  full  5 
percent  that  such  producers  constitute 
of  the  total  participating  producers.  If 
such  group  of  producers  in  total  consti¬ 
tutes  less  than  5  percent,  it  shall  never¬ 
theless  be  authorized  to  select  from  such 
group  in  total  one  agency  representative. 
For  the  purpose  of  the  agency’s  initial 
organization,  all  persons  defined  as  pro- 
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ducers  shall  be  considered  as  participat¬ 
ing  producers. 

(a)  If  any  cooperative  association  or 
combination  of  cooperative  associations, 
as  provided  for  under  §  1102.113(b),  has 
a  majority  of  the  participating  producers, 
representation  from  such  cooperative  or 
group  of  cooperatives,  as  the  case 
may  be,  shall  be  limited  to  the  minimum 
number  of  representatives  necessary  to 
constitute  a  majority  of  the  agency 
representatives. 

§1102.112  Term  of  office. 

The  term  of  office  of  each  member  of 
the  Agency  shall  be  1  year,  or  until  a 
replacement  is  designated  by  the  co¬ 
operative  association  or  is  otherwise  ap¬ 
propriately  elected. 

§  1102.113  Selection  of  Agency  mem¬ 
bers. 

The  selection  of  Agency  members  shall 
be  made  pursuant  to  paragraphs  (a), 

(b),  and  (c)  of  this  section.  Each  person 
selected  shall  qualify  by  filing  with  the 
market  administrator  a  written  accept¬ 
ance  promptly  after  being  notified  of 
such  selection. 

(a)  Each  cooperative  authorized  one 
or  more  representatives  to  the  Agency 
shall  notify  the  market  administrator  of 
the  name  and  address  of  each  represent¬ 
ative  who  shall  serve  at  the  pleasure  of 
the  cooperative. 

(b)  For  purposes  of  this  program,  co¬ 
operative  associations  may  elect  to  com¬ 
bine  their  participating  memberships 
and,  if  the  combined  total  of  participat¬ 
ing  producers  of  such  cooperatives  is  5 
percent  or  more  of  the  total  participating 
producers,  such  cooperatives  shall  be  eli¬ 
gible  to  select  a  representative (s)  to  the 
Agency  under  the  rules  of  §  1102.111  and 
paragraph  (a)  of  this  section. 

(c)  Selection  of  agency  members  to 
represent  participating  nonmember  pro¬ 
ducers  and  participating  producer  mem¬ 
bers  of  a  cooperative  association  (s)  hav¬ 
ing  less  than  the  required  five  (5)  per¬ 
cent  of  the  producers  participating  in  the 
advertising  and  promotion  program  and 
who  have  not  elected  to  combine  mem¬ 
berships  as  provided  in  paragraph  (b)  of 
this  section,  shall  be  supervised  by  the 
market  administrator  in  the  following 
manner: 

(1)  Promptly  after  the  effective  date 
of  this  amending  order,  and  annually 
thereafter,  the  market  administrator 
shall  give  notice  to  participating  pro¬ 
ducer  members  of  such  cooperatives  and 
participating  nonmember  producers  of 
their  opportunity  to  nominate  one  or 
more  agency  representatives,  as  the  case 
may  be,  and  also  shall  specify  the  num¬ 
ber  of  representatives  to  be  selected. 

(2)  Following  the  closing  date  for 
nominations,  the  market  administrator 
shall  announce  the  nominees  who  are 
eligible  for  agency  membership  and  shall 
conduct  a  referendum  among  the  indi¬ 
vidual  producers  eligible  to  vote.  The 
election  to  membership  shall  be  deter¬ 
mined  on  the  basis  of  the  nominee  (or 
nominees)  receiving  the  largest  number 
of  eligible  votes.  If  an  elected  represents- - 
tive  subsequently  discontinues  producer 


status  or  is  otherwise  unable  to  complete 
his  term  of  office,  the  market  administra¬ 
tor  shall  appoint  as  his  replacement  the 
participating  producer  who  received  the 
next  highest  number  of  eligible  votes. 

§  1102.114  Agency  operating  procedure. 

A  majority  of  the  Agency  members 
shall  constitute  a  quorum  and  any  ac¬ 
tion  of  the  Agency  shall  require  a  major¬ 
ity  of  concurring  votes  of  those  present 
and  voting. 

§  1102.115  Powers  of  the  Agency. 

The  Agency  is  empowered  to: 

(a)  Administer  the  terms  and  provi¬ 
sions  within  the  scope  of  Agency  au¬ 
thority  pursuant  to  §  1102.110; 

(b)  Make  rules  and  regulations  to  ef¬ 
fectuate  the  purposes  of  Public  Law 
91-670; 

(c)  Recommend  amendments  to  the 
Secretary:  and 

(d)  With  approval  of  the  Secretary 
enter  into  contracts  and  agreements  with 
persons  or  organizations  as  deemed 
necessary  to  carry  out  advertising  and 
promotion  programs  and  projects  speci¬ 
fied  in  §§  1102.110  and  1102.117. 

§1102.116  Duties  of  the  Agency. 

The  Agency  shall  perform  all  duties 
necessary  to  carry  out  the  terms  and  pro¬ 
visions  of  this  program  including,  but 
not  limited  to,  the  following: 

(a)  Meet,  organize,  and  select  from 
among  its  members  a  chairman  and  such 
other  officers  and  committees  as  may  be 
necessary,  and  adopt  and  make  public 
such  rules  as  may  be  necessary  for  the 
conduct  of  its  business; 

(b)  Develop  programs  and  projects 
pursuant  to  §§  1102.110  and  1102.117; 

(c)  Keep  minutes,  books,  and  records, 
and  submit  books  and  records  for  exami¬ 
nation  by  the  Secretary  and  furnish  any 
information  and  reports  requested  by 
the  Secretary; 

(d)  Prepare  and  submit  to  the  Secre¬ 
tary  for  approval  prior  to  each  quarterly 
period  a  budget  showing  the  projected 
amounts  to  be  collected  during  the  quar¬ 
ter  and  how  such  funds  are  to  be  dis¬ 
bursed  by  the  Agency; 

(e)  When  desirable,  establish  an  ad¬ 
visory  committee (s)  of  persons  other 
than  Agency  members; 

(f)  Employ  and  fix  the  compensation 
of  any  person  deemed  to  be  necessary  to 
its  exercise  of  powers  and  performance 
of  duties; 

(g)  Establish  the  rate  of  reimburse¬ 
ment  to  the  members  of  the  Agency  for 
expenses  in  attending  meetings  and  pay 
the  expenses  of  administering  the 
Agency;  and 

(h)  Provide  for  the  bonding  of  all  per¬ 
sons  handling  Agency  funds  in  an 
amount  and  with  surety  thereon  satis¬ 
factory  to  the  Secretary. 

§  1102.117  Advertising,  Research,  Edu¬ 
cation,  and  Promotion  Program. 

The  Agency  shall  develop  and  submit 
to  the  Secretary  for  approval  all  pro¬ 
grams  or  projects  undertaken  under  the 
authority  of  this  part.  Such  programs  or 
projects  may  provide  for: 


(a)  The  establishment,  issuance,  ef¬ 
fectuation,  and  administration  of  appro¬ 
priate  programs  or  projects  for  the  ad¬ 
vertising  and  promotion  of  milk  and  milk 
products  on  a  nonbrand  basis; 

(b)  The  utilization  of  the  services  of 
other  organizations  to  carry  out  Agency 
programs  and  projects  if  the  Agency 
finds  that  such  activities  will  benefit 
producers  under  this  part;  and 

(c)  The  establishment,  support,  and 
conduct  of  research  and  development 
projects  and  studies  that  the  Agency 
finds  will  benefit  all  producers  under  this 
part. 

§1102.118  Limitation  of  expenditures 
by  the  Agency. 

(a)  Not  more  than  5  percent  of  the 
funds  received  by  the  Agency  pursuant 
to  §  1102.121(b)(1)  shall  be  utilized  for 
administrative  expense  of  the  Agency. 

(b)  Agency  funds  shall  not,  in  any 
manner,  be  used  for  political  activity  or 
for  the  purpose  of  influencing  govern¬ 
mental  policy  or  action,  except  in  recom¬ 
mending  to  the  Secretary  amendments 
to  the  advertising  and  promotion  pro¬ 
gram  provisions  of  this  part. 

(c)  Agency  funds  may  not  be  ex¬ 
pended  to  solicit  producer  participation. 

(d)  Agency  funds  may  be  used  only 
for  programs  and  projects  promoting 
the  domestic  marketing  and  consump¬ 
tion  of  milk  and  its  products. 

§  1102.119  Personal  liability. 

No  member  of  the  Agency  shall  be  held 
personally  responsible,  either  individu¬ 
ally  or  jointly  with  others,  in  any  way 
whatsoever  to  any  person  for  errors  in 
judgment,  mistakes,  or  other  acts,  either 
of  commission  or  omission,  of  such  mem¬ 
ber  in  performance  of  his  duties,  except 
for  acts  of  willful  misconduct,  gross  neg¬ 
ligence  or  those  which  are  criminal  in 
nature. 

§  1102.120  Procedure  for  requesting 
refunds. 

Any  producer  may  apply  for  refund 
under  the  procedure  set  forth  under  par¬ 
agraphs  (a)  through  (c)  of  this  section. 

(a)  Refund  shall  be  accomplished  only 
through  application  filed  with  the  mar¬ 
ket  administrator  in  the  form  prescribed 
by  the  market  administrator  and  signed 
by  the  producer.  Only  that  information 
necessary  to  identify  the  producer  and 
the  records  relevant  to  the  refund  may  be 
required  of  such  producer. 

(b)  Except  as  provided  in  paragraph 

(c)  of  this  section,  the  request  shall  be 
submitted  within  the  first  15  days  of  De¬ 
cember,  March,  June,  or  September  for 
milk  to  be  marketed  during  the  ensuing 
calendar  quarter  beginning  on  the  first 
day  of  January,  April,  July,  and  October, 
respectively. 

(c)  A  dairy  farmer  who  first  acquires 
producer  status  under  this  part  after  the 
15th  day  of  December,  March,  June,  or 
September,  as  the  case  may  be,  and  prior 
to  the  start  of  the  next  refund  notifica¬ 
tion  period  as  specified  in  paragraph  (b) 
of  this  section,  may,  upon  application 
filed  with  the  market  administrator  pur¬ 
suant  to  paragraph  (a)  of  this  section. 
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be  eligible  for  refund  on  all  marketings 
against  which  an  assessment  is  withheld 
during  such  period  and  including  the 
remainder  of  the  calendar  quarter  in¬ 
volved.  This  paragraph  also  shall  be  ap¬ 
plicable  to  all  producers  during  the  pe¬ 
riod  following  the  effective  date  of  this 
amending  order  to  the  beginning  of  the 
first  full  calendar  quarter  for  which  the 
opportunity  exists  for  such  producers  to 
request  refunds  pursuant  to  paragraph 

(b)  of  this  section. 

§  1102.121  Duties  of  the  market  admin¬ 
istrator. 

Except  as  specified  in  §  1102.116,  the 
market  administrator,  in  addition  to 
other  duties  specified  by  this  part,  shall 
perform  all  the  duties  necessary  to  ad¬ 
minister  the  terms  and  provisions  of 
the  advertising  and  promotion  program 
including,  but  not  limited  to,  the  follow¬ 
ing: 

( a)  Within  30  days  after  the  effective 
date  of  this  amending  order,  and  annu¬ 
ally  thereafter,  conduct  a  referendum  to 
determine  representation  on  the  Agency 
pursuant  to  S  1102.113(c). 

(b)  Set  aside  the  amounts  subtracted 
under  §  1102.61(a)  (3)  and  received  pur¬ 
suant  to  §  1102.123  into  an  advertising 
and  promotion  fund,  separately  ac¬ 
counted  for,  from  which  shall  be  dis¬ 
bursed: 

(1)  To  the  Agency  each  month,  all 
such  funds  less  any  necessary  amount 
held  in  reserve  to  cover  refunds  pursu¬ 
ant  to  paragraph  (b)  (2)  and  (3)  of  this 
section,  and  payments  to  cover  expenses 
of  the  market  administrator  incurred  in 
the  administration  of  the  advertising 
and  promotion  program  (including 
audit) . 

(2)  Refund  to  producers  the  amounts 
of  mandatory  checkoff  for  advertising 
and  promotion  programs  required  under 
authority  of  State  law  applicable  to  such 
producers,  but  not  in  amounts  that  ex¬ 
ceed  a  rate  of  5  cents  per  hundredweight 
on  the  volume  of  milk  pooled  by  any  such 
producer  for  which  deductions  were  made 
pursuant  to  §  1102.61(a)  (3) . 

(3)  After  the  end  of  each  calendar 
quarter,  make  a  refund  to  each  producer 
who  has  made  application  for  such  re¬ 
fund  pursuant  to  §  1102.120.  Such  refund 
shall  be  computed  at  the  rate  of  5  cents 
per  hundredweight  of  such  producer’s 
milk  pooled  for  which  deductions  were 
made  pursuant  to  §  1102.61(a)  (3)  for 
such  calendar  quarter,  less  the  amount 
of  any  refund  otherwise  made  to  the  pro¬ 
ducer  pursuant  to  paragraph  (b)(2)  of 
this  section. 

(c)  Promptly  after  the  effective  date 
of  this  amending  order,  and  thereafter 
with  respect  to  new  producers,  forward 
to  each  producer  a  copy  of  the  provi¬ 
sions  of  the  advertising  and  promotion 
program  (§§  1102.110  through  1102.123). 

(d)  Make  necessary  audits  to  estab¬ 
lish  that  all  Agency  funds  are  used  only 
for  authorized  purposes. 

§  1102.122  Liquidation. 

In  the  event  that  the  provisions  of  this 
advertising  and  promotion  program  are 
terminated,  any  remaining  uncommitted 


funds  applicable  thereto  shall  be  dis¬ 
tributed  in  an  equitable  manner  to  pro¬ 
ducers  by  the  market  administrator. 

§  1102.123  Payment  of  advertising  and 
promotion  funds. 

On  or  before  the  15th  day  after  the  end 
of  each  month  during  which  producer 
milk  was  received,  each  handler  shall 
turn  over  to  the  market  administrator 
the  advertising  and  promotion  funds 
deducted  pursuant  to  §  1102.61(a)(3). 

PART  1108— MILK  IN  CENTRAL 
ARKANSAS  MARKETING  AREA 

Subpart — Order  Regulating  Handling 

General  Provisions 

Sec. 

1108.1  General  provisions. 
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1108.4  [Reserved] 
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1108.44  Classification  of  producer  milk. 
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announcements  concerning  class¬ 
ification. 
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1108.50  Class  prices. 

1108.51  Basic  formula  price. 

1108.52  Plant  location  adjustments  for  han¬ 

dlers. 

1108.53  Announcement  of  class  prices. 
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1108.60  Handler’s  value  of  milk  for  comput¬ 
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1108.62  Announcement  of  uniform  prices 

and  butterfat  differential. 

Payments  for  Milk 

1108.70  Producer-settlement  fund. 

1108.71  Payments  to  the  producer-settle¬ 

ment  fund. 

1108.72  Payments  from  the  producer-settle¬ 

ment  fund. 

1108.73.  Payments  to  producers  and  to  co¬ 
operative  associations. 

1108.74  Butterfat  differential. 

1108.75  Plant  location  adjustments  for  pro¬ 

ducers  and  on  nonpool  milk. 
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1108.76  Payments  by  handler  operating  a 

partially  regulated  distributing 
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1108.77  Adjustment  of  accounts. 

Administrative  Assessment  and  Marketing 
Service  Deduction 

1108.85  Assessment  for  order  administra¬ 

tion. 

1108.86  Deduction  for  marketing  services. 

Base-Excess  Plan 

1108.90  Base  milk. 

1108.91  Excess  milk. 

1108.92  Computation  of  daily  average  base 

for  each  producer. 

1108.93  Determination  of  monthly  base  of 

each  producer. 

1108.94  Base  rules. 

1108.95  Announcement  of  established  bases. 

1108.96  Monthly  announcement  of  base 

milk  and  excess  milk  for  each  pro¬ 
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1108.110  Agency. 

1108.111  Composition  of  Agency. 

1108.112  Term  of  office. 

1108.113  Selection  of  Agency  members. 

1108.114  Agency  operating  procedure. 
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1108.116  Duties  of  the  Agency. 
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Authority:  The  provisions  of  this  Part 
1108  Issued  under  secs.  1-19,  48  Stat.  31,  as 
amended  (7  U.S.C.  601-674). 

General  Provisions 

§1108.1  General  provisions. 

The  terms,  definitions,  and  provisions 
in  Part  1000  of  this  chapter  are  hereby 
incorporated  by  reference  and  made  a 
part  of  this  order. 

Definitions 

§  1108.2  Central  Arkansas  marketing 
area. 

“Central  Arkansas  marketing  area”, 
called  the  “marketing  area”  in  this  part, 
means  all  the  territory  included  within 
the  boundaries  of  the  counties  of  Clark, 
Conway,  Craighead,  Cross,  Faulkner, 
Garland,  Grant,  Hot  Spring,  Jefferson, 
Lee,  Lonoke,  Monroe,  Phillips,  Poinsett, 
Pope,  Prairie.  Pulaski,  Saline.  St.  Francis, 
White,  and  Woodruff,  all  in  the  State  of 
Arkansas. 

§  1108.3  [  Reserved  1 

§  1108.4  [Reserved] 

§1108.5  Distributing  plant. 

“Distributing  plant”  means  an  ap¬ 
proved  plant  from  which  Class  I  milk, 
except  filled  milk,  equal  to  not  less  than 
50  percent  of  its  receipts  of  producer 
milk,  milk  from  a  handler  described  in 
S  1108.9(c),  and  fluid  milk  products,  ex¬ 
cept  filled  milk,  from  other  pool  plants 
is  disposed  of  during  the  month,  on 
routes  or  through  plant  stores,  to  whole¬ 
sale  or  retail  outlets  (except  pool  plants) 
and  from  which  Class  I  milk,  except  filled 
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milk,  equal  to  not  less  than  10  percent  of 
such  receipts  is  disposed  of  during  the 
month  on  routes  or  through  plant  stores, 
to  wholesale  or  retail  outlets  (except 
pool  plants)  located  in  the  marketing 
area. 

§  1108.6  Supply  plant. 

“Supply  plant”  means : 

(a)  An  approved  plant  from  which 
fluid  milk  products,  except  filled  milk,  in 
an  amount  not  less  than  50  percent  of  its 
receipts  of  producer  milk  and  milk  re¬ 
ceived  from  a  handler  described  in 
§  1108.9(c)  is  moved  during  such  month 
to  distributing  plants:  Provided,  That 
any  such  plant  which  qualifies  as  a  sup¬ 
ply  plant  for  each  of  the  months  during 
the  period  October  through  January 
shall  upon  written  application  to  the 
market  administrator,  on  or  before  the 
end  of  such  period,  be  designated  as  a 
supply  plant  for  the  following  months  of 
February  through  September;  or 

(b)  An  approved  plant  which  is  oper¬ 
ated  by  a  cooperative  association  having 
member  producers  which  delivers  50  per¬ 
cent  or  more  of  its  member  milk  to  the 
pool  plants  of  other  handlers  and  from 
which  fluid  milk  products  in  an  amount 
not  less  than  25  percent  of  its  receipts  of 
producer  milk  during  the  month  at  such 
plant  are  shipped  during  such  month  to 
distributing  plants:  Provided,  That  any 
such  plant  which  qualifies  as  a  supply 
plant  for  each  of  the  months  October 
through  January  shall,  upon  written 
application  to  the  market  administrator, 
on  or  before  the  end  of  such  period,  be 
designated  as  a  supply  plant  for  the 
following  months  of  February  through 
September. 

§  1108.7  Pool  plant. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  “pool  plant”  means  a 
distributing  plant  or  a  supply  plant. 

(b)  The  term  “pool  plant”  shall  not 
apply  to  the  following  plants: 

(1)  A  producer- handler  plant; 

(2)  Any  distributing  plant  which 
would  otherwise  be  subject  to  the  classi¬ 
fication  and  pricing  provisions  of  an¬ 
other  order  issued  pursuant  to  the  Act, 
unless  a  greater  volume  of  Class  I  milk, 
except  filled  milk,  was  disposed  of  from 
such  plant  during  the  6-month  period 
immediately  preceding  to  retail  or  whole¬ 
sale  outlets  (except  pool  plants  or  non¬ 
pool  plants)  in  the  Central  Arkansas 
marketing  area  than  in  the  marketing 
area  regulated  pursuant  to  such  other 
order;  and 

(3)  Any  supply  plant  which  would 
otherwise  be  subject  to  the  classification 
and  pricing  provisions  of  another  order 
issued  pursuant  to  the  Act,  unless  such 
plant  qualified  as  a  pool  plant  for  each 
of  the  preceding  months  of  August 
through  January. 

§  1108.7a  Approved  plant. 

“Approved  plant”  means  all  of  the 
buildings,  premises  and  facilities  of  a 
plant  (a)  in  which  milk  or  skim  milk  Is 
processed  or  packaged  and  from  which 
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any  fluid  milk  product  is  disposed  of  dur¬ 
ing  the  month  on  routes  (including 
routes  operated  by  vendors  and  sales 
through  plant  stores)  to  wholesale  or 
retail  outlets  (except  pool  plants)  lo¬ 
cated  in  the  marketing  area,  or  (b)  from 
which  milk  or  skim  milk  is  shipped  dur¬ 
ing  the  month  to  a  distributing  plant. 

§1108.8  Nonpool  plant. 

“Nonpool  plant”  means  any  milk  or 
filled  milk  receiving,  manufacturing  or 
processing  plant  other  than  a  pool  plant. 
The  following  categories  of  nonpool 
plants  are  further  defined  as  follows: 

(a)  “Other  order  plant”  means  a  plant 
that  is  fully  subject  to  the  pricing  and 
pooling  provisions  of  another  order 
issued  pursuant  to  the  Act. 

(b)  “Producer-handler  plant”  means 
a  plant  operated  by  a  producer-handler 
as  defined  in  any  order  (including  this 
part)  issued  pursuant  to  the  Act. 

(c)  “Partially  regulated  distributing 
plant”  means  a  plant  that  is  neither  an 
other  order  plant  nor  a  producer-han¬ 
dler  plant,  from  which  fluid  milk  prod¬ 
ucts  in  consumer-type  packages  or 
dispenser  units  are  distributed  on  routes 
in  the  marketing  area  during  the  month. 

(d)  “Unregulated  supply  plant”  means 
a  nonpool  plant  from  which  fluid  milk 
products  are  shipped  during  the  month 
to  a  pool  plant  qualified  pursuant  to 
§  1108.7,  and  which  is  not  an  other  order 
plant  nor  a  producer-handler  plant. 

§  1108.9  Handler. 

“Handler”  means: 

(a)  Any  person  in  his  capacity  as  the 
operator  of  one  or  more  approved 
plants. 

(b)  A  cooperative  association  with  re¬ 
spect  to  milk  of  producers  diverted  for 
the  account  of  such  association  in  ac¬ 
cordance  with  the  provisions  of  §  1108.12. 

(c)  Any  cooperative  association  with 
respect  to  the  milk  of  its  producer  mem¬ 
bers  which  is  delivered  to  the  pool  plant 
of  another  handler  in  a  tank  truck 
owned  or  operated  by  or  under  contract 
to  such  cooperative  association  if  the 
cooperative  association  notifies  the  mar¬ 
ket  administrator  and  the  handler  to 
whom  the  milk  is  delivered,  in  writing, 
that  it  will  be  the  handler  for  such 
milk  for  the  month,  such  cooperative 
handler  status  to  be  effective  the  first 
day  of  the  month  following  receipt  by 
the  market  administrator  of  such  notice 
and  to  continue  until  the  first  day  of  the 
month  following  receipt  of  a  request  to 
discontinue  such  cooperative  handler 
status.  Milk  so  delivered  shall  be  con¬ 
sidered  to  have  been  received  by  the 
cooperative  association  at  the  plant  to 
which  delivered  and  then  transferred  to 
the  handler  operating  the  plant. 

(d)  Any  person  who  operates  a  par¬ 
tially  regulated  distributing  plant. 

§  1108.10  Producer-handler. 

“Producer-handler”  means  any  person 
who  operates  a  dairy  farm  and  a  dis¬ 
tributing  plant  which  during  the  month 
has  no  other  source  milk,  producer  milk 
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or  milk  received  from  a  handler  described 
In  §  1108.9(c). 

§  1108.11  [Reserved] 

§  1108.12  Producer. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  “producer”  means  any 
person  who  produces  milk  in  compliance 
with  Grade  A  inspection  requirements  of 
a  duly  constituted  health  authority 
which  milk  is  received  during  the  month 
at  a  pool  plant:  Provided,  That  if  such 
milk  is  diverted  by  a  handler  for  his  ac¬ 
count  from  a  pool  plant  to  a  nonpool 
plant  that  is  not  a  producer-handler 
plant  any  day  during  the  months  of  Feb¬ 
ruary  through  August,  or  on  not  more 
than  10  days  during  any  other  month, 
the  milk  so  diverted  shall  be  deemed  to 
have  been  received  at  a  pool  plant  at 
the  location  of  the  plant  from  which 
diverted. 

(b)  “Producer”  shall  not  include: 

(1)  A  producer-handler  as  defined  in 
any  order  (including  this  part)  issued 
pursuant  to  the  Act; 

(2)  Any  person  with  respect  to  milk 
produced  by  him  which  is  diverted  to  a 
pool  plant  from  an  other  order  plant  if 
the  other  order  designates  such  person 
as  a  producer  under  that  order  and  such 
milk  is  allocated  to  Class  n  or  Class  III 
utilization  pursuant  to  §  1108.44(a)  (8) 
(iii)  and  the  corresponding  step  of 
§  1108.44(b) ;  and 

(3)  Any  person  with  respect  to  milk 
produced  by  him  which  is  diverted  from 
a  pool  plant  to  an  other  order  plant  if 
the  other  order  designates  such  person 
as  a  producer  under  that  order  with  re¬ 
spect  to  such  milk. 

§  1108.13  Producer  milk. 

“Producer  milk”  shall  be  that  skim 
milk  or  butterfat  for  each  handler’s 
account  in  milk  (in  an  amount  deter¬ 
mined  by  weights  and  measurements  for 
individual  producer’s  deliveries,  as  taken 
at  the  farm  in  the  case  of  milk  moved 
from  the  farm  in  a  bulk  tank  truck) 
which  is  received  pursuant  to  para¬ 
graphs  (a)  and  (b)  of  this  section  and 
diverted  pursuant  to  §  1108.12  as  follows: 

(a)  Received  directly  from  producers’ 
farms  at  a  pool  plant  by  the  operator  of 
the  pool  plant  (except  that  received  from 
a  handler  described  in  §  1108.9(c))  or 
diverted  by  the  pool  plant  operator  pur¬ 
suant  to  §  1108.12. 

<b)  Received  directly  from  producers’ 
farms  for  his  account  by  a  handler  de¬ 
scribed  in  §  1108.9(c)  or  diverted  for  his 
account  pursuant  to  §  1108.12. 

§  1108.14  Other  source  milk. 

“Other  source  milk”  means  all  skim 
milk  and  butterfat  contained  in  or  rep¬ 
resented  by : 

(a)  Receipts  of  fluid  milk  products 
and  bulk  products  specified  in  §  1108.40 
(b)(1)  from  any  source  other  than  pro¬ 
ducers,  handlers  described  in  §  1108.9(c), 
pool  plants,  or  inventory  at  the  begin¬ 
ning  of  the  month; 
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<b>  Receipts  in  packaged  form  from 
other  plants  of  products  specified  in 
§  1108.40(b)  (1) ; 

(c)  Products  (other  than  fluid  milk 
products,  products  specified  in  S  1108.40 
(bHl),  and  products  produced  at  the 
plant  during  the  same  month)  from  any 
source  which  are  reprocessed,  converted 
into,  or  combined  with  another  product 
in  the  plant  during  the  month;  and 

<d>  Receipts  of  any  milk  product 
(other  than  a  fluid  milk  product  or  a 
product  specified  in  §  1108.40(b)  (1) ) 
for  which  the  handler  fails  to  establish 
a  disposition. 

§  1108.15  Fluid  milk  product. 

<a)  Except  as  provided  in  paragraph 
(b>  of  this  section,  “fluid  milk  product” 
means  any  of  the  following  products  in 
fluid  or  frozen  form: 

<  1 )  Milk,  skim  milk,  lowfat  milk,  milk 
drinks,  buttermilk,  filled  milk,  and  milk¬ 
shake  and  ice  milk  mixes  containing  less 
than  20  percent  total  solids,  including  any 
such  products  that  are  flavored,  cultured, 
modified  with  added  nonfat  milk  solids, 
concentrated  (if  in  a  consumer-type 
package) ,  or  reconstituted;  and 

(2)  Any  milk  product  not  specified  in 
paragraph  (a)(1)  of  this  section  or  in 
§  1108.40  (b)  or  (c)(1)  (i)  through  (iv) 
if  it  contains  by  weight  at  least  80  per¬ 
cent  water  and  6.5  percent  nonfat  milk 
solids  and  less  than  9  percent  butterfat 
and  20  percent  total  solids. 

<b>  The  term  “fluid  milk  product” 
shall  not  include : 

<  1 )  Evaporated  or  condensed  milk 
(plain  or  sweetened* ,  evaporated  or  con¬ 
densed  skim  milk  (plain  or  swreetened), 
formulas  especially  prepared  for  infant 
feeding  or  dietary  use  that  are  packaged 
in  hermetically  sealed  glass  or  all-metal 
containers,  any  product  that  contains  by 
weight  less  than  6.5  percent  nonfat  milk 
solids,  and  whey;  and 

(2*  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 

(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal  volume 
of  an  unmodified  product  of  the  same  na¬ 
ture  and  butterfat  content. 

§  1108.16  Fluid  cream  product. 

“Fluid  cream  product”  means  cream 
(other  than  plastic  cream  or  frozen 
cream  >,  sour  cream,  or  a  mixture  (in¬ 
cluding  a  cultured  mixture*  of  cream 
and  milk  or  skim  milk  containing  9  per¬ 
cent  or  more  butterfat,  with  or  without 
the  addition  of  other  ingredients. 

§1108.17  Filled  milk. 

“Filled  milk”  means  any  combination 
of  nonmilk  fat  (or  oil)  with  skim  milk 
(whether  fresh,  cultured,  reconstituted, 
or  modified  by  the  addition  of  nonfat 
milk  solids),  with  or  without  milkfat,  so 
that  the  product  (including  stabilizers, 
emulsifiers,  or  flavoring)  resembles  milk 
or  any  other  fluid  milk  product,  and  con¬ 
tains  less  than  6  percent  nonmilk  fat 
<or  oil). 

§  1108.18  Cooperative  association. 

“Cooperative  association”  means  any 
cooperative  association  of  producers 
which  the  Secretary  determines: 
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(a)  To  be  qualified  under  the  provi¬ 
sions  of  the  Act  of  Congress  of  Febru¬ 
ary  18,  1922,  as  amended,  known  as  the 
“Capper- Volstead  Act”;  and 

(b)  To  have  and  to  be  exercising  full 
authority  in  the  sale  of  milk  of  its 
members. 

Handler  Reports 

§  1108.30  Reports  of  receipts  and  utili¬ 
zation. 

On  or  before  the  seventh  day  after  the 
end  of  each  month,  each  handler  shall 
report  for  such  month  to  the  market 
administrator,  in  the  detail  and  on  the 
forms  prescribed  by  the  market  adminis¬ 
trator,  as  follows: 

(a)  Each  handler,  w'ith  respect  to  each 
of  his  pool  plants,  shall  report  the  quan¬ 
tities  of  skim  milk  and  butterfat  con¬ 
tained  in  or  represented  by: 

(1)  Receipts  of  producer  milk,  includ¬ 
ing  producer  milk  diverted  by  the  han¬ 
dler  from  the  pool  plant  to  other  plants; 

(2)  Receipts  of  milk  from  handlers 
described  in  §  1108.9(c); 

(3)  Receipts  of  fluid  milk  products  and 
bulk  fluid  cream  products  from  other  pool 
plants; 

(4)  Receipts  of  other  source  milk; 

(5)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  products  specified  in  §  1108.40(b) 

( 1  * :  and 

(6>  The  utilization  or  disposition  of 
all  milk,  filled  milk,  and  milk  products 
required  to  be  reported  pursuant  to  this 
paragraph. 

( b  >  Each  handler  operating  a  partially 
regulated  distributing  plant  shall  report 
with  respect  to  such  plant  in  the  same 
manner  as  prescribed  for  reports  re¬ 
quired  by  paragraph  (a)  of  this  section. 
Receipts  of  milk  that  would  have  been 
producer  milk  if  the  plant  had  been  fully 
regulated  shall  be  reported  in  lieu  of 
producer  milk.  Such  report  shall  show 
also  the  quantity  of  any  reconstituted 
skim  milk  in  fluid  milk  products  disposed 
of  on  routes  in  the  marketing  area. 

(c)  Each  handler  described  in  §  1108.9 
<b)  and  (c)  shall  report: 

( 1 )  The  quantities  of  all  skim  milk  and 
butterfat  contained  in  receipts  of  milk 
from  producers;  and 

(2*  The  utilization  or  disposition  of 
all  such  receipts. 

(d*  Each  handler  not  specified  in 
paragraphs  (a)  through  (c)  of  this  sec¬ 
tion  shall  report  with  respect  to  his  re¬ 
ceipts  and  utilization  of  milk,  filled  milk, 
and  milk  products  in  such  manner  as 
the  market  administrator  may  prescribe. 

§1108.31  Payroll  reports. 

(a)  On  or  before  the  20th  day  after 
the  end  of  each  month,  each  handler  de¬ 
scribed  in  S  1108.9  <a>,  (b),  and  (c)  shall 
report  to  the  market  administrator  his 
producer  payroll  for  such  month,  in  the 
detail  prescribed  by  the  market  admin¬ 
istrator,  show’ing  for  each  producer: 

(1)  His  name  and  address; 

(2)  The  total  pounds  of  milk  received 
from  such  producer; 

(3)  The  average  butterfat  content  of 
such  milk;  and 


(4)  The  price  per  hundredweight,  the 
gross  amount  due,  the  amount  and  nature 
of  any  deductions,  and  the  net  amount 
paid. 

(b)  Each  handler  operating  a  par¬ 
tially  regulated  distributing  plant  who 
elects  to  make  payment  pursuant  to 
§  1108.76(b)  shall  report  for  each  dairy 
farmer  who  would  have  been  a  producer 
if  the  plant  had  been  fully  regulated  in 
the  same  manner  as  prescribed  for  re¬ 
ports  required  by  paragraph  (a)  of  this 
section. 

§  1108.32  Ollier  reports. 

(a)  Each  handler,  except  a  producer- 
handler  and  a  handler  making  payments 
pursuant  to  §  1108.76(a),  shall  report  to 
the  market  administrator  in  the  detail 
and  on  forms  prescribed  by  the  market 
administrator: 

(1)  On  or  before  the  seventh  day  of 
each  month  of  April  through  August, 
for  each  producer  for  the  preceding 
month: 

(1)  His  name  and  address  or  other  ap¬ 
propriate  identification; 

(ii)  The  total  pounds  of  milk  and  but¬ 
terfat  received  from  such  producer,  in¬ 
cluding,  for  the  months  of  March 
through  July,  the  pounds  of  base  milk; 

(iii)  The  location  at  which  such  milk 
was  received ;  and 

(iv>  The  number  of  days  on  which 
milk  was  received  from  such  producer; 

(2)  On  or  before  the  first  day  other 
source  milk  is  received  in  the  form  of  a 
fluid  milk  product  at  his  pool  plant(s), 
his  intention  to  receive  such  product, 
and  on  or  before  the  last  day  such  prod¬ 
uct  is  received,  his  intention  to  discon¬ 
tinue  receipt  of  such  product;  and 

(3)  On  or  before  the  day  prior  to  di¬ 
verting  producer  milk  pursuant  to 
§  1108.12  his  intention  to  divert  such 
milk,  the  date  or  dates  of  such  diversion 
and  the  nonpool  plant  to  which  such 
milk  is  to  be  diverted. 

(b)  In  addition  to  the  reports  required 
pursuant  to  paragraph  (a)  of  this  sec¬ 
tion  and  §§  1108.30  and  1108.31,  each 
handler  shall  report  such  other  informa¬ 
tion  as  the  market  administrator  deems 
necessary  to  verify  or  establish  such  han¬ 
dler’s  obligation  under  the  order. 

Classification  of  Milk 

§  1108.40  Classes  of  utilization. 

Except  as  provided  in  S  1108.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1108.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise  pro¬ 
vided  in  paragraphs  (b)  and  (c)  of  this 
section;  and 

(2)  Not  specifically  accounted  for  as 
Class  II  or  Class  HI  milk. 

(b)  Class  II  milk.  Class  H  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product,  eggnog,  yogurt,  and  any 
product  containing  6  percent  or  more 
nonmilk  fat  (or  oil)  that  resembles  a 
fluid  cream  product,  eggnog,  or  yogurt. 
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except  as  otherwise  provided  In  para¬ 
graph  (c)  of  this  section; 

-  (2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified  in 
paragraph  (b)  (1)  of  this  section; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  to 
any  commercial  food  processing  estab¬ 
lishment  (other  than  a  milk  or  filled 
milk  plant)  at  which  food  products 
(other  than  milk  products  and  filled 
milk)  are  processed  and  from  which 
there  is  no  disposition  of  fluid  milk 
products  or  fluid  cream  products  other 
than  those  received  in  consumer- type 
packages;  and 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  low  fat  cottage 
cheese,  and  dry  curd  cottage  cheese; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases)  containing  20  percent  or  more 
total  solids,  frozen  desserts,  and  frozen 
dessert  mixes; 

(iii)  Any  concentrated  milk  product 
in  bulk,  fluid  form ; 

(iv)  Plastic  cream,  frozen  cream,  and 
anhydrous  milk  fat; 

(v)  Custards,  puddings,  and  pancake 
mixes ;  and 

(vi)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed  glass  or 
all-metal  containers. 

(c)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(1)  Cheese  (other  than  cottage  cheese, 
low  fat  cottage  cheese,  and  dry  curd 
cottage  cheese) ; 

(ii)  Butter; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a  con¬ 
sumer-type  package;  and 

(v)  Any  product  not  otherwise  spec¬ 
ified  in  this  section ; 

(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulk  or 
packaged  form  and  products  specified 
in  paragraph  (b)(1)  of  this  section  in 
bulk  form; 

(3)  In  fluid  milk  products  and  prod¬ 
ucts  specified  in  paragraph  (b)(1)  of 
this  section  that  are  disposed  of  by  a 
handler  for  animal  feed ; 

(4)  In  fluid  milk  products  and  prod¬ 
ucts  specified  in  paragraph  (b)(1)  of  this 
section  that  are  dumped  by  a  handler  if 
the  market  administrator  is  notified  of 
such  dumping  in  advance  and  is  given 
the  opportunity  to  verify  such  disposi¬ 
tion; 

(5)  In  skim  milk  in  any  modified  fluid 
milk  product  that  is  in  excess  of  the 
quantity  of  skim  milk  in  such  product 
that  was  included  within  the  fluid  milk 
product  definition  pursuant  to  §  1108.15; 
and 

(6)  In  shrinkage  assigned  pursuant  to 
§  1108.41(a)  to  the  receipts  specified  in 
§  1108.41(a)(2)  and  in  shrinkage  speci¬ 
fied  in  §  1108.41  (b)  and  (c). 

§  1103.41  Shrinkage. 

For  purposes  of  classifying  all  skim 
milk  and  butterfat  to  be  reported  by  a 


handler  pursuant  to  §  1108.30,  the  mar¬ 
ket  administrator  shall  determine  the 
following: 

(a)  The  pro  rata  assignment  of 
shrinkage  of  skim  milk  and  butterfat, 
respectively,  at  each  pool  plant  to  the 
respective  quantities  of  skim  milk  and 
butterfat: 

(1)  In  the  receipts  specified  in  para¬ 
graph  (b)  (1)  through  (6)  of  this  sec¬ 
tion  on  which  shrinkage  is  allowed 
pursuant  to  such  paragraph;  and 

(2)  In  other  source  milk  not  specified 
in  paragraph  (b)  (1)  through  (6)  of 
this  section  which  was  received  in  the 
form  of  a  bulk  fluid  milk  product; 

(b)  The  shrinkage  of  skim  milk  and 
butterfat,  respectively,  assigned  pur¬ 
suant  to  paragraph  (a)  of  this  section 
to  the  receipts  specified  in  paragraph 
(a)(1)  of  this  section  that  is  not  in 
excess  of: 

(1)  Two  percent  of  the  skim  milk  and 
butterfat,  respectively,  in  producer  milk 
(excluding  milk  diverted  by  the  plant 
operator  to  another  plant) ; 

(2)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  milk  re¬ 
ceived  from  a  handler  described  in 
§  1108.9(c),  except  that  if  the  operator 
of  the  plant  to  which  the  milk  is  delivered 
purchases  such  milk  on  the  basis  of 
weights  determined  from  its  measure¬ 
ment  at  the  farm  and  butterfat  tests  de¬ 
termined  from  farm  bulk  tank  samples, 
the  applicable  percentage  under  this  sub- 
paragraph  shall  be  2  percent; 

(3)  Plus  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  producer 
milk  diverted  from  such  plant  by  the 
plant  operator  to  another  plant,  except 
that  if  the  operator  of  the  plant  to  which 
the  milk  is  delivered  purchases  such 
milk  on  the  basis  of  weights  determined 
from  its  measurement  at  the  farm  and 
butterfat  tests  determined  from  farm 
bulk  tank  samples,  the  applicable  per¬ 
centage  under  this  subparagraph  shall 
be  zero; 

(4)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  pool  plants; 

(5)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  order  plants,  excluding  the  quan¬ 
tity  for  which  Class  II  or  Class  III 
classification  is  requested  by  the  opera¬ 
tors  of  both  plants; 

(6)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  from  unregulated 
supply  plants,  excluding  the  quantity  for 
which  Class  n  or  Class  III  classification 
is  requested  by  the  handler:  and 

(7)  Less  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  milk 
transferred  to  other  plants  that  is  not  in 
excess  of  the  respective  amounts  of  skim 
milk  and  butterfat  to  which  percentages 
are  applied  in  paragraph  <b)l),  (2),  (4), 

(5),  and  (6)  of  this  section;  and 

(c)  The  quantity  of  skim  milk  and  but¬ 
terfat,  respectively,  in  shrinkage  of  milk 
from  producers  for  which  a  cooperative 
association  is  the  handler  pursuant  to 
§  1108.9  (b)  or  (c),  but  not  in  excess  of 


0.5  percent  of  the  skim  milk  and  butter¬ 
fat,  respectively,  in  such  milk.  If  the 
operator  of  the  plant  to  which  the  milk 
is  delivered  purchases  such  milk  on  the 
basis  of  weights  determined  from  its 
measurement  at  the  farm  and  butterfat 
tests  determined  from  farm  bulk  tank 
samples,  the  applicable  percentage  under 
this  paragraph  for  the  cooperative  asso¬ 
ciation  shall  be  zero. 

§  1108.42  ClasMifiration  of  transfers  and 
diversions. 

(a)  Transfers  to  pool  plants.  Skim 
milk  or  butterfat  transferred  in  the  form 
of  a  fluid  milk  product  or  a  bulk  fluid 
cream  product  from  a  pool  plant  to  an¬ 
other  pool  plant  or  by  a  handler  described 
in  §  1108.9(c)  to  another  handler’s  pool 
plant  shall  be  classified  as  Class  I  milk 
unless  both  handlers  request  the  same 
classification  in  another  class.  In  either 
case,  the  classification  of  such  transfers 
shall  be  subject  to  the  following  condi¬ 
tions  : 

(1)  The  skim  milk  or  butterfat  clas¬ 
sified  in  each  class  shall  be  limited  to 
the  amount  of  skim  milk  and  butterfat 
respectively,  remaining  in  such  class  at 
the  transferee-plant  after  the  computa¬ 
tions  pursuant  to  §  1108.44(a)  (12)  and 
the  corresponding  step  of  §  1108.44(b); 

(2)  If  the  transferor-plant  received 
during  the  month  other  source  milk  to  be 
allocated  pursuant  to  §  1108.44(a)  (7)  or 
the  corresponding  step  of  §  1108.44(b), 
the  skim  milk  or  butterfat  so  transferred 
shall  be  classified  so  as  to  allocate  the 
least  possible  Class  I  utilization  to  such 
other  source  milk ; 

(3)  If  the  transferor-handler  re¬ 
ceived  during  the  month  other  source 
milk  to  be  allocated  pursuant  to  §  1108.44 
(a)  (11)  or  (12)  or  the  corresponding 
steps  of  §  1108.44(b),  the  skim  milk  or 
butterfat  so  transferred  up  to  the  total 
of  the  skim  milk  and  butterfat,  respec¬ 
tively,  in  such  receipts  of  other  source 
milk,  shall  not  be  classified  as  Class  I 
milk  to  a  greater  extent  than  would  be 
the  case  if  the  other  source  milk  had  been 
received  at  the  transferee-plant;  and 

(4)  If  a  specified  utilization  of  skim 
milk  and  butterfat  transferred  by  a 
handler  described  in  §  1108.9(c)  to  a  pool 
plant  of  another  handler  is  not  claimed 
by  both  handlers,  such  skim  milk  and 
butterfat  shall  be  classified  pro  rata  to 
the  respective  quantities  of  skim  milk 
and  butterfat  remaining  in  each  class  at 
the  pool  plant  of  the  transferee -handler 
after  the  computations  pursuant  to 
§  1108.44(a)  (13)  (i)  and  the  correspond¬ 
ing  step  of  §  1108.44(b). 

(b)  Transfers  and  diversions  to  other 
order  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
product  from  a  pool  plant  to  an  other 
order  plant  shall  be  classified  in  the  fol¬ 
lowing  manner.  Such  classification  shall 
apply  only  to  the  skim  milk  or  butterfat 
that  is  in  excess  of  any  receipts  at  the 
pool  plant  from  the  other  order  plant  of 
skim  milk  and  butterfat,  respectively, 
in  fluid  milk  products  and  bulk  fluid 
cream  products,  respectively,  that  are  in 
the  same  category  as  described  in  para¬ 
graph  (b)  (1) ,  (2) ,  or  (3) ,  of  this  section: 
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(1)  If  transferred  as  packaged  fluid 
milk  products,  classification  shall  be  in 
the  classes  to  which  allocated  as  a  fluid 
milk  product  under  the  other  order; 

(2)  If  transferred  in  bulk  form,  clas¬ 
sification  shall  be  in  the  classes  to  which 
allocated  under  the  other  order  (in¬ 
cluding  allocation  under  the  conditions 
set  forth  in  paragraph  (b)  (3)  of  this 
section) ; 

(3)  If  the  operators  of  both  plants  so 
request  in  their  reports  of  receipts  and 
utilization  filed  with  their  respective 
market  administrators,  transfers  or  di¬ 
versions  in  bulk  form  shall  be  classified 
as  Class  II  or  Class  III  milk  to  the  ex¬ 
tent  of  such  utilization  available  for 
such  classification  pursuant  to  the  allo¬ 
cation  provisions  of  the  other  order; 

(4)  If  information  concerning  the 
classes  to  which  such  transfers  or  diver¬ 
sions  were  allocated  under  the  other 
order  is  not  available  to  the  market  ad¬ 
ministrator  for  the  purpose  of  establish¬ 
ing  classification  under  this  paragraph, 
classification  shall  be  as  Class  I,  subject 
to  adjustment  when  such  information  is 
available; 

(5)  For  purposes  of  this  paragraph,  if 
the  other  order  provides  for  a  different 
number  of  classes  of  utilization  than  is 
provided  for  under  this  part,  skim  milk 
or  butterfat  allocated  to  a  class  consist¬ 
ing  primarily  of  fluid  milk  products  shall 
be  classified  as  Class  I  milk,  and  skim 
milk  or  butterfat  allocated  to  the  other 
classes  shall  be  classified  as  Class  III 
milk;  and 

<  6  >  If  the  form  in  which  any  fluid  milk 
product  that  is  transferred  to  an  other 
order  plant  is  not  defined  as  a  fluid  milk 
product  under  such  other  order,  classifi¬ 
cation  under  this  paragraph  shall  be  in 
accordance  with  the  provisions  of 
§  1108.40. 

(c)  Transfers  to  producer -handlers. 

■  Skim  milk  or  butterfat  transferred  in  the 

following  forms  from  a  pool  plant  to  a 
producer-handler  under  this  or  any  other 
Federal  order  shall  be  classified : 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  fluid  milk  product;  and 

<2)  In  accordance  with  the  utilization 
assigned  to  it  by  the  market  administra¬ 
tor.  if  transferred  in  the  form  of  a  bulk 
fluid  cream  product.  For  this  purpose, 
the  producer-handler’s  utilization  of 
skim  milk  and  butterfat  in  each  class,  in 
series  beginning  with  Class  III.  shall  be 
assigned  to  the  extent  possible  to  his 
receipts  of  skim  milk  and  butterfat,  re¬ 
spectively,  in  bulk  fluid  cream  products, 
pro  rata  to  each  source. 

(d)  Transfers  and  diversions  to  other 
nonpool  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  following 
forms  from  a  pool  plant  to  a  nonpool 
plant  that  is  not  an  other  order  plant  or 
a  producer-handler  plant  shall  be  classi¬ 
fied: 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  packaged  fluid  milk  prod¬ 
uct;  and 

(2)  As  Class  I  milk,  if  transferred  or 
diverted  in  the  form  of  a  bulk  fluid  milk 
product  or  a  bulk  fluid  cream  product, 
unless  the  following  conditions  apply; 


(i)  If  the  conditions  described  in  para¬ 
graph  (d)  (2)  (i)  (o)  and  (b)  of  this  sec¬ 
tion  are  met,  transfers  or  diversions  in 
bulk  form  shall  be  classified  on  the  basis 
of  the  assignment  of  the  nonpool  plant’s 
utilization  to  its  receipts  as  set  forth  in 
paragraph  (d)  (2)  (ii)  through  (viil)  of 
this  section: 

(a)  The  transferor-handler  or  divert¬ 
er-handler  claims  such  classification  in 
his  report  of  receipts  and  utilization  filed 
pursuant  to  §  1108.30  for  the  month 
within  which  such  transaction  occurred; 
and 

(b)  The  nonpool  plant  operator  main¬ 
tains  books  and  records  showing  the  uti¬ 
lization  of  all  skim  milk  and  butterfat 
received  at  such  plant  which  are  made 
available  for  verification  purposes  if  re¬ 
quested  by  the  market  administrator; 

(ii)  Route  disposition  of  fluid  milk 
products  in  the  marketing  area  of  each 
Federal  milk  order  from  the  nonpool 
plant  and  transfers  of  packaged  fluid 
milk  products  from  such  nonpool  plant 
to  plants  fully  regulated  thereunder  shall 
be  assigned  to  the  extent  possible  in  the 
following  sequence; 

<a)  Pro  rata  to  receipts  of  packaged 
fluid  milk  products  at  such  nonpool  plant 
from  pool  plants; 

<b)  Pro  rata  to  any  remaining  unas¬ 
signed  receipts  of  packaged  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

<c)  Pro  rata  to  receipts  of  bulk  fluid 
milk  products  at  such  nonpool  plant  from 
pool  plants  ;  and 

(d)  Pro  rata  to  any  remaining  unas¬ 
signed  receipts  of  bulk  fluid  milk  prod¬ 
ucts  at  such  nonpool  plant  from  other 
order  plants; 

(iii)  Any  remaining  Class  I  disposi¬ 
tion  of  packaged  fluid  milk  products  from 
the  nonpool  plant  shall  be  assigned  to 
the  extent  possible  pro  rata  to  any  re¬ 
maining  unassigned  receipts  of  packaged 
fluid  milk  products  at  such  nonpool  plant 
from  pool  plants  and  other  order  plants; 

(iv)  Transfers  of  bulk  fluid  milk  prod¬ 
ucts  from  the  nonpool  plant  to  a  plant 
fully  regulated  under  any  Federal  milk 
order,  to  the  extent  that  such  transfers 
to  the  regulated  plant  exceed  receipts  of 
fluid  milk  products  from  such  plant  and 
are  allocated  to  Class  I  at  the  transferee- 
plant.  shall  be  assigned  to  the  extent  pos¬ 
sible  in  the  following  sequence: 

(a)  Pro  rata  to  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from  pool 
plants;  and 

(b)  Pro  rata  to  any  remaining  unas¬ 
signed  receipts  of  fluid  milk  products  at 
such  nonpool  plant  from  other  order 
plants; 

(v)  Any  remaining  unassigned  Class  I 
disposition  from  the  nonpool  plant  shall 
be  assigned  to  the  extent  possible  in  the 
following  sequence: 

(a)  To  such  nonpool  plant’s  receipts 
from  dairy  farmers  who  the  market  ad¬ 
ministrator  determines  constitute  reg¬ 
ular  sources  of  Grade  A  milk  for  such 
nonpool  plant;  and 

(b)  To  such  nonpool  plant’s  receipts  of 
Grade  A  milk  from  plants  not  fully  reg¬ 
ulated  under  any  Federal  milk  order 
which  the  market  administrator  deter¬ 


mines  constitute  regular  sources  of 
Grade  A  milk  for  such  nonpool  plant; 

(vi)  Any  remaining  unassigned  re¬ 
ceipts  of  bulk  fluid  milk  products  at  the 
nonpool  plant  from  pool  plants  and  other 
order  plants  shall  be  assigned,  pro  rata 
among  such  plants,  to  the  extent  possi¬ 
ble  first  to  any  remaining  Class  I  utiliza¬ 
tion,  then  to  Class  III  utilization,  and 
then  to  Class  II  utilization  at  such  non- 
pool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants, 
to  the  extent  possible  first  to  any  re¬ 
maining  Class  III  utilization,  then  to  any 
remaining  Class  II  utilization,  and  then 
to  Class  I  utilization  at  such  nonpool 
plant;  and 

(viii)  In  determining  the  nonpool 
plant’s  utilization  for  purposes  of  this 
subparagraph,  any  fluid  milk  products 
and  bulk  fluid  cream  products  transferred 
from  such  nonpool  plant  to  a  plant  not 
fully  regulated  under  any  Federal  milk 
order  shall  be  classified  on  the  basis  of 
the  second  plant’s  utilization  using  the 
same  assignment  priorities  at  the  sec¬ 
ond  plant  that  are  set  forth  in  this 
subparagraph. 

§  1 108. 13  General  clarification  rule*. 

In  determining  the  classification  of 
producer  milk  pursuant  to  §  1108.44,  the 
following  rules  shall  apply: 

(a)  Each  month  the  market  admin¬ 
istrator  shall  correct  for  mathematical 
and  other  obvious  errors  all  reports  filed 
pursuant  to  §  1108.30  and  shall  compute 
separately  for  each  pool  plant  and  for 
each  cooperative  association  with  respect 
to  milk  for  which  it  is  the  handler  pur¬ 
suant  to  §  1108.9  (b)  or  (c)  the  pounds 
of  skim  milk  and  butterfat,  respectively, 
in  each  class  in  accordance  with 
§§  1108.40,  1108.41,  and  1108.42; 

(b)  If  any  of  the  water  contained  in 
the  milk  from  which  a  product  is  made 
is  removed  before  the  product  is  utilized 
or  disposed  of  by  a  handler,  the  pounds 
of  skim  milk  in  such  product  that  are  to 
be  considered  under  this  part  as  used  or 
disposed  of  by  the  handler  shall  be  an 
amount  equivalent  to  the  nonfat  milk 
solids  contained  in  such  product  plus  all 
of  the  water  originally  associated  with 
such  solids;  and 

(c)  The  classification  of  producer  milk 
for  which  a  cooperative  association  is  the 
handler  pursuant  to  §  1108.9  (b)  or  (c) 
shall  be  determined  separately  from  the 
operations  of  any  pool  plant  operated  by 
such  cooperative  association. 

§  1108.44  Classification  of  producer 
milk. 

For  each  month  the  market  adminis¬ 
trator  shall  determine  the  classification 
of  producer  milk  of  each  handler  de¬ 
scribed  in  S  1108.9(a)  for  each  of  his 
pool  plants  separately  and  of  each  han¬ 
dler  described  in  S  1108.9  (b)  and  (c)  by 
allocating  the  handler’s  receipts  of  skim 
milk  and  butterfat  to  his  utilization  as 
follows: 

(a)  Skim  milk  shall  be  allocated  in  the 
following  manner: 
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(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  III  the  pounds  of  skim 
milk  in  shrinkage  specified  in  $  1108- 
41(b); 

(2)  Subtract  from  the  total  pounds 
of  skim  milk  in  Class  I  the  pounds  of 
skim  milk  in  receipts  of  packaged  fluid 
milk  products  from  an  unregulated  sup¬ 
ply  plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to  such 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment  obliga¬ 
tion  under  any  order; 

(3)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  fluid  milk  products  re¬ 
ceived  in  packaged  form  from  an  other 
order  plant,  except  that  to  be  subtracted 
pursuant  to  paragraph  (a)  (7)  (vi)  of  this 
section,  as  follows: 

(i)  From  Class  m  milk,  the  lesser  of 
the  pounds  remaining  or  2  percent  of 
such  receipts;  and 

(ii)  From  Class  I  milk,  the  remainder 
of  such  receipts; 

(4)  Subtract  from  the  pounds  of  skim 
milk  in  Class  n  the  pounds  of  skim  milk 
in  products  specified  In  S  1108.40(b)(1) 
that  were  received  in  packaged  form 
from  other  plants,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  II; 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  In  Class  n  the 
pounds  of  skim  milk  in  products  speci¬ 
fied  In  {  1108.40(b)(1)  that  were  in  in¬ 
ventory  at  the  beginning  of  the  month 
in  packaged  form,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  n.  This  subparagraph  shall  apply 
only  if  the  pool  plant  was  subject  to  the 
provisions  of  this  subparagraph  or  com¬ 
parable  provisions  of  another  Federal 
milk  order  in  the  immediately  preceding 
month; 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  other  source  milk 
(except  that  received  in  the  form  of  a 
fluid  milk  product  or  a  fluid  cream  prod¬ 
uct)  that  is  used  to  produce,  or  added 
to,  any  product  specified  in  §  1108.40(b) , 
but  not  in  excess  of  the  pounds  of  skim 
milk  remaining  in  Class  n; 

(7)  Subtract  in  the  order  specified  be¬ 
low  from  the  pounds  of  skim  milk  re¬ 
maining  in  each  class,  in  series  begin¬ 
ning  with  Class  m,  the  pounds  of  skim 
milk  in  each  of  the  following: 

(i)  Other  source  milk  (except  that  re¬ 
ceived  in  the  form  of  a  fluid  milk  prod¬ 
uct)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1108.40(b)  (1)  that  was  not 
subtracted  pursuant  to  paragraph  (a) 
(4) ,  (5) ,  and  (6)  of  this  section; 

(ii)  Receipts  of  fluid  milk  products 
(except  filled  milk)  for  which  Grade  A 
certification  is  not  established: 

(iii)  Receipts  of  fluid  milk  products 
from  unidentified  sources; 

(iv)  Receipts  of  fluid  milk  products 
from  a  producer-handler  as  defined  un¬ 
der  this  or  any  other  Federal  milk  order; 

(v)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  unregulated 


supply  plant  that  were  not  subtracted 
pursuant  to  paragraph  (a)(2)  of  this 
section;  and 

(vl)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  other  order 
plant  that  is  regulated  under  any  Fed¬ 
eral  milk  order  providing  for  individual- 
handler  pooling,  to  the  extent  that  re¬ 
constituted  skim  milk  is  allocated  to 
Class  I  at  the  transferor- plant; 

(8)  Subtract  in  the  order  specified  be¬ 
low  from  the  pounds  of  skim  milk  re¬ 
maining  in  Class  n  and  Class  in,  in 
sequence  beginning  with  Class  III: 

(i)  The  pounds  of  skim  milk  in  re¬ 
ceipts  of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraph  (a) 
(2)  and  (7)  (v)  of  this  section  for  which 
the  handler  requests  a  classification 
other  than  Class  I,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  n  and  Class  III  combined; 

(ii)  The  pounds  of  skim  milk  in  re¬ 
ceipts  of  fluid  milk  products  from  an  un¬ 
regulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraph  (a) 
(2),  (7)  (v) ,  and  (8)  (1)  of  this  section 
which  are  in  excess  of  the  pounds  of 
skim  milk  determined  pursuant  to  para¬ 
graph  (a)  (8)  (ii)  (a)  through  (c)  of  this 
section.  Should  the  pounds  of  skim  milk 
to  be  subtracted  from  Class  n  and  Class 
in  combined  exceed  the  pounds  of  skim 
milk  remaining  in  such  classes,  the 
pounds  of  skim  milk  in  Class  II  and 
Class  in  shall  be  Increased  (increasing 
Class  III  first  to  the  extent  permitted 
by  the  handler’s  total  Class  in  utiliza¬ 
tion  at  his  other  pool  plants)  by  an 
amount  equal  to  such  quantity  to  be  sub¬ 
tracted  and  the  pounds  of  skim  milk  in 
Class  I  shall  be  decreased  by  a  like 
amount.  In  such  case,  the  pounds  of  skim 
milk  remaining  in  each  class  at  this  al¬ 
location  step  at  other  pool  plants  of  the 
handler  shall  be  adjusted  to  the  extent 
possible  in  the  reverse  direction  by  a  like 
amount.  Such  adjustment  shall  be  made 
at  the  other  plants  in  sequence  beginning 
with  the  plant  having  the  least  minus 
location  adjustment: 

(a)  Multiply  by  1.25  the  sum  of  the 
pounds  of  skim  milk  remaining  in  Class 
I  at  this  allocation  step  at  all  pool  plants 
of  the  handler; 

(b)  Subtract  from  the  above  result  the 
sum  of  the  pounds  of  skim  milk  in  re¬ 
ceipts  at  all  pool  plants  of  the  handler 
of  producer  milk,  milk  from  a  handler 
described  in  §  1108.9(c) ,  fluid  milk  prod¬ 
ucts  from  pool  plants  of  other  handlers, 
and  bulk  fluid  milk  products  from  other 
order  plants  that  were  not  subtracted 
pursuant  to  paragraph  (a)  (7)  (vi)  of  this 
section;  and 

(c)  Multiply  any  plus  quantity  result¬ 
ing  above  by  the  percentage  that  the 
receipts  of  skim  milk  in  fluid  milk  prod¬ 
ucts  from  unregulated  supply  plants  that 
remain  at  this  pool  plant  is  of  all  such 
receipts  remaining  at  this  allocation  step 
at  all  pool  plants  of  the  handlers;  and 

(iii)  The  pounds  of  skim  milk  in  re¬ 
ceipts  of  bulk  fluid  milk  products  from  an 
other  order  plant  that  are  in  excess  of 
bulk  fluid  milk  products  transferred  or 
diverted  to  such  plant  and  that  were  not 
subtracted  pursuant  to  paragraph  (a)(7) 


(vi)  of  this  section,  if  Class  II  or  Class 
III  classification  is  requested  by  the  op¬ 
erator  of  the  other  order  plant  and  the 
handler,  but  not  in  excess  of  the  pounds 
of  skim  milk  remaining  in  Class  n  and 
Class  III  combined; 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  m,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1108.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraph  (a)  (5)  and  (7)  (i)  of  this 
section; 

(10)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  III  the  pounds  of  skim 
milk  subtracted  pursuant  to  paragraph 
(a)  (1)  of  this  section; 

(11)  Subject  to  the  provisions  of  para¬ 
graph  (a)(ll)(i)  of  this  section,  sub¬ 
tract  from  the  pounds  of  skim  milk  re¬ 
maining  in  each  class  at  the  plant,  pro 
rata  to  the  total  pounds  of  skim  milk  re¬ 
maining  in  Class  I  and  in  Class  n  and 
Class  HI  combined  at  this  allocation  step 
at  all  pool  plants  of  the  handler,  with  the 
quantity  prorated  to  Class  n  and  Class 
HI  combined  being  subtracted  first  from 
Class  in  and  then  from  Class  n,  the 
pounds  of  skim  milk  in  receipts  of  fluid 
milk  products  from  an  unregulated 
supply  plant  that  were  not  subtracted 
pursuant  to  paragraph  (a)(2),  (7)(v), 
and  (8)  (1)  and  (A)  of  this  section 
and  that  were  not  offset  by  transfers  or 
diversions  of  fluid  milk  products  to  the 
same  unregulated  supply  plant  from 
which  fluid  milk  products  to  be  allocated 
at  this  step  were  received : 

(i)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  any  class  pursuant  to 
this  subparagraph  exceed  the  pounds  of 
skim  milk  remaining  in  such  class,  the 
pounds  of  skim  milk  in  such  class  shall 
be  increased  by  an  amount  equal  to  such 
quantity  to  be  subtracted  and  the 
pounds  of  skim  milk  in  the  other  classes 
(beginning  with  the  higher-priced  class) 
shall  be  decreased  by  a  like  amount.  In 
such  case,  the  pounds  of  skim  milk 
remaining  in  each  class  at  this  allocation 
step  at  other  pool  plants  of  the  handler 
shall  be  adjusted  to  the  extent  possible 
in  the  reverse  direction  by  a  like  amount. 
Such  adjustment  shall  be  made  at  the 
other  plants  in  sequence  beginning  with 
the  plant  having  the  least  minus  location 
adjustment; 

(12)  Subtract  in  the  manner  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class  the  pounds  of 
skim  milk  in  receipts  of  bulk  fluid  milk 
products  from  an  other  order  plant  that 
are  in  excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
paragraph  (a)  (7)  (vi)  and  (8)  (iii)  of 
this  section: 

(i)  Subject  to  the  provisions  of  para¬ 
graph  (a)  (12)  (ii)  and  (iii)  of  this  sec¬ 
tion,  such  subtraction  shall  be  pro  rata 
to  the  pounds  of  skim  milk  in  Class  I  and 
in  Class  n  and  Class  ni  combined,  with 
the  quantity  prorated  to  Class  n  and 
Class  m  combined  being  subtracted  first 
from  Class  HI  and  then  from  Class  II, 
with  respect  to  whichever  of  the  follow- 
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ing  quantities  represents  the  lower  pro¬ 
portion  of  Class  I  milk: 

(a)  The  estimated  utilization  of  skim 
milk  of  all  handlers  in  each  class  as 
announced  for  the  month  pursuant  to 
§  1108.45(a) ;  or 

(b)  The  total  pounds  of  skim  milk 
remaining  in  each  class  at  this  allocation 
step  at  all  pool  plants  of  the  handler; 

(ii)  Should  the  proration  pursuant  to 
paragraph  (a)(12)(i)  of  this  section 
result  in  the  total  pounds  of  skim  milk 
at  all  pool  plants  of  the  handler  that  are 
to  be  subtracted  at  this  allocation  step 
from  Class  II  and  Class  III  combined 
exceeding  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  in  at  all 
such  plants,  the  pounds  of  such  excess 
shall  be  subtracted  from  the  pounds  of 
skim  milk  remaining  in  Class  I  after  such 
proration  at*  the  pool  plants  at  which 
such  other  source  milk  was  received;  and 

(iii)  Except  as  provided  in  paragraph 

(a)  1 12)  (ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph  (a) 

(12)  (i)  or  (ii)  of  this  section  result  in 
a  quantity  of  skim  milk  to  be  subtracted 
from  any  class  that  exceeds  the  pounds 
of  skim  milk  remaining  in  such  class, 
the  pounds  of  skim  milk  in  such  class 
shall  be  increased  by  an  amount  equal 
to  such  quantity  to  be  subtracted  and 
the  pounds  of  skim  milk  in  the  other 
classes  (beginning  with  the  higher- 
priced  class)  shall  be  decreased  by  a 
like  amount.  In  such  case,  the  pounds 
of  skim  milk  remaining  in  each  class 
at  this  allocation  step  at  other  pool 
plants  of  the  handler  shall  be  adjusted 
to  the  extent  possible  in  the  reverse  di¬ 
rection  by  a  like  amount.  Such  adjust¬ 
ment  shall  be  made  at  the  other  plants  in 
sequence  beginning  with  the  plant  hav¬ 
ing  the  least  minus  location  adjustment; 

(13)  Subtract  in  the  following  order 
from  the  pounds  of  skim  milk  remaining 
in  each  class  the  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  and  bulk 
fluid  cream  products  from : 

(i)  Another  pool  plant  or  a  handler 
described  in  §  1108.9(c)  according  to  the 
classification  of  such  products  pursuant 
to  §  1108.42(a);  and 

(ii)  A  handler  described  in  §  1108.9(c) 
according  to  the  classification  of  such 
products  pursuant  to  §  1108.42(a)  (4) ; 
and 

(14)  If  the  total  pounds  of  skim  milk 
remaining  in  all  classes  exceed  the 
pounds  of  skim  milk  in  producer  milk, 
subtract  such  excess  from  the  pounds  of 
skim  milk  remaining  in  each  class  in 
series  beginning  with  Class  m.  Any 
amount  so  subtracted  shall  be  known  as 
“overage”; 

(b)  Butterfat  shall  be  allocated  in  ac¬ 
cordance  with  the  procedure  outlined  for 
skim  milk  in  paragraph  (a)  of  this  sec¬ 
tion;  and 

(c)  The  quantity  of  producer  milk  in 
each  class  shall  be  the  combined  pounds 
of  skim  milk  and  butterfat  remaining  in 
each  class  after  the  computations  pur¬ 
suant  to  §  1108.44(a)  (14)  and  the  cor¬ 
responding  step  of  5  1108.44(b). 


§  1108.45  Market  administrator's  re¬ 
ports  and  announcements  concern¬ 
ing  classification. 

The  market  administrator  shall  make 
the  following  reports  and  announcements 
concerning  classification: 

(a)  Whenever  required  for  the  pur¬ 
pose  of  allocating  receipts  from  other 
order  plants  pursuant  to  §  1108.44(a) 
(12)  and  the  corresponding  step  of 
§  1108.44(b),  estimate  and  publicly  an¬ 
nounce  the  utilization  (to  the  nearest 
whole  percentage)  in  each  class  during 
the  month  of  skim  milk  and  butterfat. 
respectively,  in  producer  milk  of  all 
handlers.  Such  estimate  shall  be  based 
upon  the  most  current  available  data  and 
shall  be  final  for  such  purpose. 

(b)  Report  to  the  market  adminis¬ 
trator  of  the  other  order,  as  soon  as  pos¬ 
sible  after  the  report  of  receipts  and 
utilization  for  the  month  is  received  from 
a  handler  who  has  received  fluid  milk 
products  or  bulk  fluid  cream  products 
from  an  other  order  plant,  the  class  to 
which  such  receipts  are  allocated  pur¬ 
suant  to  §  1108.44  on  the  basis  of  such 
report,  and,  thereafter,  any  change  In 
such  allocation  required  to  correct  errors 
disclosed  in  the  verification  of  such 
report. 

(c)  Furnish  to  each  handler  operating 
a  pool  plant  who  has  shipped  fluid  milk 
products  or  bulk  fluid  cream  products  to 
an  other  order  plant  the  class  to  which 
such  shipments  were  allocated  by  the 
market  administrator  of  the  other  order 
on  the  basis  of  the  report  by  the  receiving 
handler,  and,  as  necessary,  any  changes 
in  such  allocation  arising  from  the  verifi¬ 
cation  of  such  report. 

(d)  On  or  before  the  12th  day  after 
the  end  of  each  month,  report  to  each 
cooperative  association  which  so  re¬ 
quests,  the  percentage  of  producer  milk 
delivered  by  members  of  such  association 
which  was  used  in  each  class  by  each 
handler  receiving  such  milk.  For  the 
purpose  of  this  report  the  milk  so  re¬ 
ceived  shall  be  prorated  to  each  class  in 
accordance  with  the  total  utilization  of 
producer  milk  by  such  handler. 

Class  Prices 
§  1108.30  Class  prices. 

Subject  to  the  provisions  of  §  1108.52, 
the  class  prices  for  the  month  per  hun¬ 
dredweight  of  milk  containing  3.5  per¬ 
cent  butterfat  shall  be  as  follows: 

(a)  Class  I  price.  The  Class  I  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $1.94. 

(b)  Class  II  price.  The  Class  n  price 
shall  be  the  basic  formula  price  for  the 
month  plus  10  cents. 

(c)  Class  III  price.  The  Class  III  price 
shall  be  the  basic  formula  price  for  the 
month. 

§1108.51  Basic  formula  price. 

The  “basic  formula  price”  shall  be  the 
average  price  per  hundredweight  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as  reported 
by  the  Department  for  the  month,  ad¬ 
justed  to  a  3.5  percent  butterfat  basis 
and  rounded  to  the  nearest  cent.  For 
such  adjustment,  the  butterfat  differ¬ 


ential  (rounded  to  the  nearest  one-tenth 
cent)  per  one-tenth  percent  butterfat 
shall  be  0.12  times  the  simple  average  of 
the  wholesale  selling  prices  (using  the 
midpoint  of  any  price  range  as  one  price) 
of  Grade  A  (92  score)  bulk  butter  per 
pound  at  Chicago,  as  reported  by  the 
Department  for  the  month.  For  the  pur¬ 
pose  of  computing  the  Class  I  price,  the 
resulting  price  shall  be  not  less  than 
$4.33. 

§  1108.52  Blunt  location  adjustments 
for  handlers. 

(a)  For  milk  received  from  producers 
at  a  pool  plant  located  more  than  60 
miles,  by  shortest  highway  distance  as 
measured  by  the  market  administrator, 
from  the  nearest  of  the  County  Court¬ 
house  in  Arkadelphia,  Ark.,  the  County 
Courthouse  in  Forrest  City,  Ark.,  or  the 
State  Capitol  in  Little  Rock,  Ark.,  which 
is  classified  as  Class  I  milk  or  assigned 
Class  I  location  adjustment  credit  pur¬ 
suant  to  paragraph  (b)  of  this  section, 
the  price  computed  pursuant  to  5  1108.50 
(a)  shall  be  reduced  at  the  rate  of  1.5 
cents  for  each  10  miles  or  fraction 
thereof  between  such  plant  and  such 
nearest  point. 

(b)  For  purposes  of  calculating  such 
adjustment,  transfers  of  fluid  milk  prod¬ 
ucts  between  pool  plants  shall  be  as¬ 
signed  Class  I  disposition  at  the  trans¬ 
feree-plant,  in  excess  of  the  sum  of  re¬ 
ceipts  at  such  plant  from  producers  and 
handlers  described  in  5  1108.9(c),  and 
the  pounds  assigned  as  Class  I  to  receipts 
from  other  order  plants  and  unregulated 
supply  plants.  Such  assignment  is  to  be 
made  first  to  transferor-plants  at  which 
no  location  adjustment  credit  is  appli¬ 
cable  and  then  in  sequence  beginning 
with  the  plant  at  which  the  least  location 
adjustment  would  apply. 

(c)  The  Class  I  price  applicable  to 
other  source  milk  shall  be  adjusted  at 
the  rates  set  forth  in  paragraph  (a)  of 
this  section,  except  that  the  adjusted 
Class  I  price  shall  not  be  less  than  the 
Class  HI  price. 

§  1108.53  Announcement  of  class  prices. 

The  market  administrator  shall  an¬ 
nounce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month  and  the  Class  H  and 
Class  III  prices  for  the  preceding  month. 

§  1108.54  Equivalent  price. 

If  for  any  reason  a  price  or  pricing 
constituted  required  by  this  part  for 
computing  class  prices  or  for  other  pur¬ 
poses  is  not  available  as  prescribed  in 
this  part,  the  market  administrator  shall 
use  a  price  or  pricing  constituent  deter¬ 
mined  by  the  Secretary  to  be  equivalent 
to  the  price  or  pricing  constituted  that 
is  required. 

Uniform  Prices 

§  1108.60  Handler's  value  of  milk  for 
computing  uniform  price. 

For  the  purpose  of  computing  the  uni¬ 
form  price,  the  market  administrator 
shall  determine  for  each  month  the  value 
of  milk  of  each  handler  with  respect  to 
each  of  his  pool  plants  and  of  each  han- 
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(a)  The  fifth  day  after  the  end  of 
each  month  the  butterfat  differential 
for  such  month;  and 

(b)  The  11th  day  after  the  end  of 
each  month  the  uniform  prices  for  such 
month. 

Payments  for  Milk 
§  1108.70  Producer-settlement  fund. 


dler  described  in  §  1108.9  (b)  and  Cc)  as 
follows: 

(a)  Multiply  the  pounds  of  producer 
milk  in  each  class  as  determined  pursu¬ 
ant  to  S  1108.44  by  the  applicable  class 
prices  and  add  the  resulting  amounts; 

(b)  Add  the  amounts  obtained  from 
multiplying  the  pounds  of  overage  sub¬ 
tracted  from  each  class  pursuant  to 
§  1108.44(a)  (14)  and  the  corresponding 
step  of  §  1108.44(b)  by  the  respective 
class  prices,  as  adjusted  by  the  butterfat 
differential  specified  in  §  1108.74,  that 
are  applicable  at  the  location  of  the 
pool  plant ; 

(c)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  III  price  for  the  preceding  month 
and  the  Class  I  price  applicable  at  the 
location  of  the  pool  plant  or  the  Class  II 
price,  as  the  case  may  be,  for  the  current 
month  by  the  hundredweight  of  skim 
milk  and  butterfat  subtracted  from  Class 
I  and  Class  II  pursuant  to  §  1108.44(a) 
(9)  and  the  corresponding  step  of 
§  1108.44(b); 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location  of 
the  pool  plant  and  the  Class  III  price  by 
the  hundredweight  of  skim  milk  and  but¬ 
terfat  subtracted  from  Class  I  pursuant 
to  §  1108.44(a)(7)  (1)  through  (iv)  and 
the  corresponding  step  of  §  1108.44(b), 
excluding  receipts  of  bulk  fluid  cream 
products  from  another  plant. 

(e)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  transferor-plant  and  the  Class  III 
price  by  the  hundredweight  of  skim 
milk  and  butterfat  subtracted  from  Class 
I  pursuant  to  §  1108.44(a)  (7)  (v)  and 
(vi)  and  the  corresponding  step  of 
§  1108.44(b) ;  and 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest  unregu¬ 
lated  supply  plants  from  which  an 
equivalent  volume  was  received  by  the 
pounds  of  skim  milk  and  butterfat  sub¬ 
tracted  from  Class  I  pursuant  to  §  1108. 
44(a)  (11)  and  the  corresponding  step  of 
§  1108.44(b),  excluding  such  skim  milk 
and  butterfat  in  receipts  of  bulk  fluid 
milk  products  from  an  unregulated  sup¬ 
ply  plant  to  the  extent  that  an  equiva¬ 
lent  amount  of  skim  milk  or  butterfat 
disposed  of  to  such  plant  by  handlers 
fully  regulated  under  any  Federal  milk 
order  is  classified  and  priced  as  Class  I 
milk  and  is  not  used  as  an  offset  for  any 
other  payment  obligation  under  any 
order. 

§  1108.61  Computation  of  uniform 
price  (including  weighted  average 
price  and  base  and  excess  prices). 

(a)  For  each  month  the  market  ad¬ 
ministrator  shall  compute  the  uniform 
price  (or  weighted  average  price)  per 
hundredweight  of  milk  received  from 
producers  as  follows: 

(1)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1108.60  for  all 
handlers  who  filed  the  reports  prescribed 
by  §  1108.30  for  the  month  and  who  made 
the  payments  pursuant  to  §§  1108.71  and 
1108.73  for  the  preceding  month; 


(2)  Add  an  amount  equal  to  the  total 
value  of  the  location  adjustments  com¬ 
puted  pursuant  to  §1108.75; 

(3)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  unobligated  balance 
in  the  producer-settlement  fund; 

(4)  Subtract  an  amount  computed  by 
multiplying  the  total  hundredweight  of 
producer  milk  included  pursuant  to 
paragraph  (a)(1)  of  this  section  by  5 
cents; 

(5)  Divide  the  resulting  amount  by 
the  sum  of  the  following  for  all  handlers 
included  in  these  computations : 

(i)  The  total  hundredweight  of  pro¬ 
ducer  milk ;  and 

(ii)  The  total  hundredweight  for 
which  a  value  is  computed  pursuant  to 
§  1108.60(f) ;  and 

(6)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  per  hundredweight. 
The  result  shall  be  the  “weighted  average 
price,”  and,  except  for  the  months  of 
March  through  July,  shall  be  the  “uni¬ 
form  price”  for  milk  of  3.5  percent  but¬ 
terfat  content  received  from  producers. 

(b)  For  each  of  the  months  of  March 
through  July,  the  market  administrator 
shall  compute  the  uniform  prices  per 
hundredweight  for  base  milk  and  for  ex¬ 
cess  milk  as  follows: 

(1)  Subtract  from  the  amount  result¬ 
ing  from  the  computations  made  pursu¬ 
ant  to  paragraph  (a)  (1)  through  (4)  of 
this  section  an  amount  computed  by 
multiplying  the  hundredweight  of  milk 
specified  in  paragraph  (a)  (5)  (ii)  of  this 
section  by  the  weighted  average  price; 

(2)  Compute  the  aggregate  value  of 
excess  milk  by  assigning  such  milk,  in 
series  beginning  with  Class  III,  to  the 
hundredweight  of  producer  milk  in  each 
class,  multiplying  the  quantities  of  milk 
so  assigned  to  each  class  by  the  respective 
class  prices  less  5  cents  and  adding  to¬ 
gether  the  resulting  amounts; 

(3)  Divide  the  aggregate  value  of  ex¬ 
cess  milk  obtained  in  paragraph  (b)  (2) 
of  this  section  by  the  total  hundred¬ 
weight  of  such  milk,  adjust  to  the  nearest 
cent  and  subtract  4  cents.  The  resulting 
figure  shall  be  the  uniform  price  for  ex¬ 
cess  milk  of  3.5  percent  butterfat  content 
received  from  producers; 

( 4 )  Subtract  an  amount  determined  by 
multiplying  the  uniform  price  obtained 
in  paragraph  (b)  (3)  of  this  section, 
plus  4  cents,  times  the  hundredweight  of 
excess  milk  from  the  aggregate  value  of 
milk  obtained  in  paragraph  (b)(1)  of 
this  section; 

(5)  Divide  the  result  obtained  in  para¬ 
graph  (b)  (4)  of  this  section  by  the 
total  hundredweight  of  base  milk  of 
handlers  included  in  these  computations; 
and 

(6)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  from  the  price  com¬ 
puted  pursuant  to  paragraph  (b)  (5)  of 
this  section.  The  resulting  figure  shall 
be  the  uniform  price  for  base  milk  of  3.5 
percent  butterfat  content  f.o.b.  market. 

§  1108.62  Announcement  of  uniform 
prices  and  butterfat  differential. 

The  market  administrator  shall  an¬ 
nounce  publicly  on  or  before : 


The  market  administrator  shall  estab¬ 
lish  and  maintain  a  separate  fund 
known  as  the  “producer-settlement 
fund”  into  which  he  shall  deposit  all 
payments  made  by  handlers  pursuant  to 
§§  1108.71,  1108.76  and  1108.77,  and  out 
of  which  he  shall  make  all  payments 
pursuant  to  §§  1108.72  and  1108.77:  Pro¬ 
vided,  That  any  payments  due  to  any 
handler  shall  be  offset  by  any  payments 
due  from  such  handler. 

§  1108.71  Payments  to  the  producer-set. 
tlemcnt  fund. 

(a)  On  or  before  the  12th  day  after 
the  end  of  the  month,  each  handler  shall 
pay  to  the  market  administrator  the 
amount,  if  any,  by  which  the  amount 
specified  in  paragraph  (a)(1)  of  this 
section  exceeds  the  amount  specified  in 
paragraph  (a)(2)  of  this  section: 

(1)  The  total  value  of  milk  of  the 
handler  for  such  month  as  determined 
pursuant  to  §  1108.60. 

(2)  The  sum  of: 

(i)  The  value  at  the  uniform  prices, 
as  adjusted  pursuant  to  §  1108.75,  of 
such  handler’s  receipts  of  producer 
milk;  and 

(ii)  The  value  at  the  weighted  aver¬ 
age  price  applicable  at  the  location  of 
the  plant  from  which  received  plus  5 
cents  of  other  source  milk  for  which  a 
value  is  computed  pursuant  to  §  1108.60. 

(b)  On  or  before  the  25th  day  after 
the  end  of  the  month  each  person  who 
operated  an  other  order  plant  that  was 
regulated  during  such  month  under  an 
order  providing  for  individual-handler 
pooling  shall  pay  to  the  market  adminis¬ 
trator  an  amount  computed  as  follows: 

(1)  Determine  the  quantity  of  recon¬ 
stituted  skim  milk  in  filled  milk  in  route 
disposition  from  such  plant  in  the  mar¬ 
keting  area  which  was  allocated  to  Class 
I  at  such  plant.  If  there  is  such  route  dis¬ 
position  from  such  plant  in  marketing 
areas  regulated  by  two  or  more  market¬ 
wide  pool  orders,  the  reconstituted  skim 
milk  allocated  to  Class  I  shall  be  pro¬ 
rated  to  each  order  according  to  such 
route  disposition  in  each  marketing  area ; 
and 

(2)  Compute  the  value  of  the  reconsti¬ 
tuted  skim  milk  assigned  in  paragraph 
(b)(1)  of  this  section  to  route  dis¬ 
position  in  this  marketing  area  by  multi¬ 
plying  the  quantity  of  such  skim  milk  by 
the  difference  between  the  Class  I  price 
under  this  part  that  is  applicable  at  the 
location  of  the  other  order  plant  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  III  price. 

§  1108.72  Payments  from  the  protlucer- 
settlement  fund. 

On  or  before  the  13fh  day  after  the 
end  of  each  month  the  market  admin¬ 
istrator  shall  pay  to  each  handler  the 
amount,  if  any,  by  which  the  amount 
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computed  pursuant  to  $  1108.71(a)  (2) 
exceeds  the  amount  computed  pursuant 
to  $  1108.71(a)(1).  If  at  such  time  the 
balance  in  the  producer-settlement  fund 
is  insufficient  to  make  all  payments  pur¬ 
suant  to  this  section,  the  market  admin¬ 
istrator  shall  reduce  uniformly  such  pay¬ 
ments  and  shall  complete  such  payments 
as  soon  as  the  appropriate  funds  are 
available. 

§  1108.73  Paymenls  lo  producers  and  lo 
cooperative  associations. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  each  handler  shall 
make  payment  to  each  producer  from 
whom  milk  is  received  during  the  month 
as  follows: 

(1)  On  or  before  the  last  day  of  each 
month  to  each  producer  who  did  not  dis¬ 
continue  shipping  milk  to  such  handler 
before  the  25th  day  of  the  month,  an 
amount  equal  to  not  less  than  the  Class 
m  price  for  the  preceding  month  multi¬ 
plied  by  the  hundredweight  of  milk  re¬ 
ceived  from  such  producer  during  the 
first  15  days  of  the  month,  less  proper 
deductions  authorized  by  such  producer 
to  be  made  from  payments  due  pursuant 
to  this  paragraph ; 

(2)  On  or  before  the  15th  day  of  the 
following  month,  an  amount  equal  to 
not  less  than  the  appropriate  uniform 
price (s)  adjusted  by  the  butte rfat  dif¬ 
ferential  and  location  adjustments  to 
producers  multiplied  by  the  hundred¬ 
weight  of  milk  or  base  milk  and  excess 
milk  received  from  such  producer  during 
the  month,  subject  to  the  following 
adjustments: 

(i)  Less  payments  made  to  such  pro¬ 
ducer  pursuant  to  paragraph  (a)(1)  of 
this  section; 

(ii)  Less  deductions  for  marketing 
services  made  pursuant  to  §  1108.86; 

(iii)  Plus  or  minus  adjustments  for 
errors  made  in  previous  payments  made 
to  such  producer;  and 

(iv)  Less  proper  deductions  authorized 
in  writing  by  such  producer:  Provided, 
That  if  by  such  date  such  handler  has 
not  received  full  payment  from  the  mar¬ 
ket  administrator  pursuant  to  §  1108.72 
for  such  month,  he  may  reduce  pro  rata 
his  payments  to  producers  by  not  more 
than  the  amount  of  such  underpayment. 
Payments  to  producers  shall  be  com¬ 
pleted  thereafter  not  later  than  the  date 
for  making  payments  pursuant  to  this 
paragraph  next  following  after  the  re¬ 
ceipt  of  the  balance  due  from  the  market 
administrator. 

(b)  In  the  case  of  a  cooperative  asso¬ 
ciation  which  the  market  administrator 
determines  is  authorized  by  its  members 
to  collect  payment  for  their  milk  and 
which  has  so  requested  any  handler  in 
writing,  such  handler  shall  on  or  before 
the  2d  day  prior  to  the  date  on  which 
payments  are  due  individual  producers 
pay  the  cooperative  association  for  milk 
received  during  the  month  from  the  pro¬ 
ducer  members  of  such  association  as 
determined  by  the  market  administrator 
an  amount  equal  to  not  less  than  the 
amount  due  such  producer  members  as 
determined  pursuant  to  paragraph  (a) 
of  this  section. 


(c)  Each  handler  shall  furnish  the 
person  to  whom  payment  is  to  be  made 
pursuant  to  this  section  with  the  fol¬ 
lowing  information: 

(1)  On  or  before  the  25th  day  of  the 
month,  the  pounds  of  milk  received  from 
the  producer  or  from  each  member  of 
the  cooperative  association  during  the 
first  15  days  of  such  month: 

(2)  On  or  before  the  7th  day  of  the  fol¬ 
lowing  month  to  a  cooperative  associa¬ 
tion  for  its  individual  members,  or  on  or 
before  the  15th  day  of  the  following 
month  to  producers: 

(i)  The  pounds  of  milk  received  each 
day  and  the  total  for  the  month,  to¬ 
gether  with  the  butterfat  content  of  such 
milk; 

(ii)  For  the  months  of  March  through 
July,  the  pounds  of  base  milk  received; 

(iii)  The  amount  or  rate  and  nature  of 
deductions  made  from  payments;  and 

(iv)  The  amount  and  nature  of  pay¬ 
ments  due  pursuant  to  S  1108.77. 

(d)  To  a  cooperative  association  with 
respect  to  receipts  of  milk  for  which  it 
is  the  handler  described  in  S  1108.9(c) : 

(1)  On  or  before  the  2d  day  prior  to 
the  last  day  of  the  delivery  period,  an 
amount  equal  to  the  rate  specified  In 
paragraph  (a)(1)  of  this  section  times 
the  volume  received  during  the  first  15 
days  of  the  delivery  period;  and 

(2)  On  or  before  the  13th  day  after 
the  end  of  each  delivery  period,  an 
amount  equal  to  not  less  than  the  value 
of  such  milk  at  applicable  class  price (s) 
adjusted  by  the  butterfat  differential 
pursuant  to  §  1108.74  less  payment  made 
pursuant  to  paragraph  (d)(1)  of  this 
section. 

§  1108.74  Butterfat  differential. 

For  milk  containing  more  or  less  than 

3.5  percent  butterfat,  the  uniform  prices 
shall  be  increased  or  decreased,  respec¬ 
tively,  for  each  0.1  percent  butterfat 
variation  from  3.5  percent  by  a  butter¬ 
fat  differential,  rounded  to  the  nearest 
0.1  cent,  which  shall  be  0.115  times  the 
simple  average  of  the  wholesale  selling 
prices  (using  the  midpoint  of  any  price 
range  as  one  price)  of  Grade  A  (92- 
score)  bulk  butter  per  pound  at  Chicago, 
as  reported  by  the  Department  for  the 
month. 

§  1108.75  Plant  location  adjustments 
for  producers  and  on  nonpool  milk. 

(a)  The  applicable  uniform  prices  to 
be  paid  for  producer  milk  received  at  a 
pool  plant  located  60  miles  or  more  from 
the  County  Courthouse  in  Arkadelphia, 
Ark.,  the  County  Courthouse  in  Forrest 
City,  Arkansas,  or  the  State  Capital  in 
Little  Rock,  Ark.,  whichever  is  nearer  by 
the  shortest  highway  distance,  as  de¬ 
termined  by  the  market  administrator, 
shall  be  reduced  according  to  the  dis¬ 
tance  of  the  plant  from  the  respective 
buildings  designated  above  at  the  rate  of 

1.5  cents  for  each  10  miles  or  residual 
fraction  thereof. 

(b)  For  purposes  of  computations  pur¬ 
suant  to  §§  1108.71  and  1108.72  the 
weighted  average  price  shall  be  adjusted 
at  the  rates  set  forth  in  §  1108.52  ap¬ 
plicable  at  the  location  of  the  nonpool 


plant  from  which  the  milk  was  received, 
except  that  the  adjusted  weighted  aver¬ 
age  price  plus  5  cents  shall  not  be  less 
than  the  Class  in  price. 

§  1108.76.  Payments  by  handler  operat¬ 
ing  a  partially  regulated  distributing 
plant. 

Each  handler  who  operates  a  partially 
regulated  distributing  plant  shall  pay  on 
or  before  the  25th  day  after  the  end  of 
the  month  to  the  market  administrator 
for  the  producer-settlement  fund  the 
amount  computed  pursuant  to  paragraph 
(a)  of  this  section.  If  the  handler  sub¬ 
mits  pursuant  to  §§  1108.30(b)  and 
1108.31(b)  the  information  necessary  for 
making  the  computations,  such  handler 
may  elect  to  pay  in  lieu  of  such  payment 
the  amount  computed  pursuant  to  para¬ 
graph  (b)  of  this  section: 

(a)  The  payment  under  this  para¬ 
graph  shall  be  the  amount  resulting  from 
the  following  computations: 

(1)  Determine  the  pounds  of  route 
disposition  of  fluid  milk  products  in  the 
marketing  area  from  the  partially  regu¬ 
lated  distributing  plant; 

(2)  Subtract  the  pounds  of  fluid  milk 
products  received  at  thi  partially  regu¬ 
lated  distributing  plant: 

(1)  As  Class  I  milk  from  pool  plants 
and  other  order  plants,  except  that  sub¬ 
tracted  under  a  similar  provision  of  an¬ 
other  Federal  milk  order;  and 

(ii)  From  another  nonpool  plant  that 
is  not  an  other  order  plant  to  the  extent 
that  an  equivalent  amount  of  fluid  milk 
products  disposed  of  to  such  nonpool 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment  obliga¬ 
tion  under  any  order; 

(3)  Subtract  the  pounds  of  reconsti¬ 
tuted  skim  milk  in  route  disposition  of 
fluid  milk  products  in  the  marketing  area 
from  the  partially  regulated  distributing 
plant; 

(4)  Multiply  the  remaining  pounds  by 
the  difference  between  the  Class  I  price 
and  the  weighted  average  price  plus  5 
cents,  both  prices  to  be  applicable  at  the 
location  of  the  partially  regulated  dis¬ 
tributing  plant  (except  that  the  Class  I 
price  and  the  weighted  average  price 
plus  5  cents  shall  not  be  less  than  the 
Class  III  price) ;  and 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  reconstituted 
skim  milk  specified  in  paragraph  (a)  (3) 
of  this  section  by  the  difference  be¬ 
tween  the  Class  I  price  applicable  at  the 
location  of  the  partially  regulated  dis¬ 
tributing  plant  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  III 
price. 

(b)  The  payment  under  this  para¬ 
graph  shall  be  the  amount  resulting  from 
the  following  computations: 

(1)  Determine  the  value  that  would 
have  been  computed  pursuant  to 
8  1108.60  for  the  partially  regulated  dis¬ 
tributing  plant  if  the  plant  had  been  a 
pool  plant,  subject  to  the  following  modi¬ 
fications: 

(1)  Fluid  milk  products  and  bulk  fluid 
cream  products  received  at  the  partially 
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regulated  distributing  plant  from  a  pool 
plant  or  an  other  order  plant  shall  be 
allocated  at  the  partially  regulated  dis¬ 
tributing  plant  to  the  same  class  in 
which  such  products  were  classified  at 
the  fully  regulated  plant; 

(ii)  Fluid  milk  products  and  bulk  fluid 
cream  products  transferred  from  the 
partially  regulated  distributing  plant  to 
a  pool  plant  or  an  other  order  plant  shall 
be  classified  at  the  partially  regulated 
distributing  plant  in  the  class  to  which 
allocated  at  the  fully  regulated  plant. 
Such  transfers  shall  be  allocated  to  the 
extent  possible  to  those  receipts  at  the 
partially  regulated  distributing  plant 
from  pool  plants  and  other  order  plants 
that  are  classified  in  the  corresponding 
class  pursuant  to  paragraph  (b)(1)  (i) 
of  this  section.  Any  such  transfers  re¬ 
maining  after  the  above  allocation  which 
are  classified  in  Class  I  and  for  which  a 
value  is  computed  for  the  handler  oper¬ 
ating  the  partially  regulated  distributing 
plant  pursuant  to  §  1108.60  shall  be  priced 
at  the  uniform,  price  (or  at  the  weighted 
average  price  if  such  is  provided)  of  the 
respective  order  regulating  the  handling 
of  milk  at  the  transferee  plant,  with  such 
uniform  price  adjusted  to  the  location  of 
the  nonpool  plant  (but  not  to  be  less  than 
the  lowest  class  price  of  the  respective 
order),  except  that  transfers  of  recon¬ 
stituted  skim  milk  in  filled  milk  shall  be 
priced  at  the  lowest  class  price  of  the 
respective  order;  and 

(iii)  If  the  operator  of  the  partially 
regulated  distributing  plant  so  requests, 
the  value  of  milk  determined  pursuant  to 
§  1108.60  for  such  handler  shall  include, 
in  lieu  of  the  value  of  other  source  milk 
specified  in  §  1108.60(f)  less  the  value  of 
such  other  source  milk  specified  in 
§  1108.71(a)  (2)  (ii),  a  value  of  milk  de¬ 
termined  pursuant  to  §  1108.60  for  each 
nonpool  plant  that  is  not  an  other  order 
plant  which  serves  as  a  supply  plant  for 
such  partially  regulated  distributing 
plant  by  making  shipments  to  the  par¬ 
tially  regulated  distributing  plant  during 
the  month  equivalent  to  the  requirements 
of  §  1108.7(b)  subject  to  the  following 
conditions: 

(a)  The  operator  of  the  partially  regu¬ 
lated  distributing  plant  submits  with  his 
reports  filed  pursuant  to  §§  1108.30(b) 
and  1108.31(b)  similar  reports  for  each 
such  nonpool  supply  plant; 

( b )  The  operator  of  such  non  pool  sup¬ 
ply  plant  maintains  books  and  records 
showing  the  utilization  of  all  skim  milk 
and  butterfat  received  at  such  plant 
which  are  made  available  if  requested  by 
the  market  administrator  for  verifica¬ 
tion  purposes ;  and 

(c)  The  value  of  milk  determined 
pursuant  to  §  1108.60  for  such  nonpool 
supply  plant  shall  be  determined  in  the 
same  manner  prescribed  for  computing 
the  obligation  of  such  partially  regulated 
distributing  plant;  and 

(2)  From  the  partially  regulated  dis¬ 
tributing  plant’s  value  of  milk  computed 
pursuant  to  paragraph  (b)(1)  of  this 
section,  subtract: 

(i)  The  gross  payments  by  the  opera¬ 
tor  of  such  partially  regulated  distribut¬ 
ing  plant,  adjusted  to  a  3.5  percent  but¬ 


terfat  basis  by  the  butterfat  differential 
specified  in  S  1108.74,  for  milk  received 
at  the  plant  during  the  month  that  would 
have  been  producer  milk  if  the  plant  had 
been  fully  regulated; 

(ii)  If  paragraph  (b)(1)  (iii)  of  this 
section  applies,  the  gros s  payments 
by  the  operator  of  such  nonpool  supply 
plant,  adjusted  to  a  3.5  percent  butterfat 
basis  by  the  butterfat  differential  speci¬ 
fied  in  §  1108.74,  for  milk  received  at  the 
plant  during  the  month  that  would  have 
been  producer  milk  if  the  plant  had  been 
fully  regulated ;  and 

(iii)  The  payments  by  the  operator  of 
the  partially  regulated  distributing  plant 
to  the  producer-settlement  fund  of  an¬ 
other  order  under  which  such  plant  is 
also  a  partially  regulated  distributing 
plant  and  like  payments  by  the  operator 
of  the  nonpool  supply  plant  if  paragraph 
(b)  (1)  (iii)  of  this  section  applies. 

§  1108.77  Adjustment  of  accounts. 

Whenever  audit  by  the  market  admin¬ 
istrator  of  any  reports,  books,  records,  or 
accounts  or  other  verification  discloses 
errors  resulting  in  moneys  due  (a)  the 
market  administrator  from  a  handler, 
(b)  a  handler  from  the  market  admin¬ 
istrator,  or  (c)  any  producer  or  coopera¬ 
tive  association  from  a  handler,  the 
market  administrator  shall  promptly 
notify  such  handler  of  any  amount  so 
due  and  payment  thereof  shall  be  made 
on  or  before  the  next  date  for  making 
payments  set  forth  in  the  provisions 
under  which  such  error  occurred. 

Administrative  Assessment  and 
Marketing  Service  Deduction 

§  1 108.85  Assessment  for  order  admin¬ 
istration. 

As  his  pro  rata  share  of  the  expense 
of  administration  of  the  order,  each 
handler  shall  pay  to  the  market  ad¬ 
ministrator  on  or  before  the  15th  day 
after  the  end  of  the  month  4  cents  per 
hundredweight  or  such  lesser  amount  as 
the  Secretary  may  prescribe,  with  respect 
to: 

(a)  Producer  milk  received  by  a  han¬ 
dler  described  in  §  1108.9(c),  except  that 
transferred  to  another  handler  operating 
a  pool  plant ; 

(b)  Producer  milk  of  a  handler  oper¬ 
ating  a  pool  plant  (including  such  han¬ 
dler’s  own  production),  plus  milk  re¬ 
ceived  from  a  handler  described  in 
§  1108.9(c) ; 

(c)  Other  source  milk  allocated  to 
Class  I  pursuant  to  §  1108.44(a)  (7)  and 
(11)  and  the  corresponding  steps  of 
5  1108.44(b),  except  such  other  source 
milk  that  is  excluded  from  the  computa¬ 
tions  pursuant  to  §  1108.60  (d)  and  (f ) ; 
and 

(d)  Route  disposition  in  the  market¬ 
ing  area  from  a  partially  regulated  dis¬ 
tributing  plant  that  exceeds  the  skim 
milk  and  butterfat  subtracted  pursuant 
to  §  1108.76(a)  (2). 

§  1108.86  Deduction  for  marketing 
services. 

(a)  Except  as  set  forth  in  paragraph 
(b)  of  this  section,  each  handler,  in  mak¬ 
ing  payments  to  producers  for  milk 


(other  than  milk  of  his  own  produc¬ 
tion)  pursuant  to  §  1108.73,  shall  deduct 
5  cents  per  hundredweight,  or  such 
amount  not  exceeding  5  cents  per  hun¬ 
dredweight,  as  may  be  prescribed  by 
the  Secretary,  and  shall  pay  such  de¬ 
ductions  to  the  market  administrator  on 
or  before  the  15th  day  after  the  end  of 
the  month.  Such  money  shall  be  used 
by  the  market  administrator  to  provide 
market  information  and  to  check  the  ac¬ 
curacy  of  the  testing  and  weighing  of 
their  milk  for  producers  who  are  not 
receiving  such  service  from  a  cooperative 
association;  and 

(b)  In  the  case  of  producers  who  are 
members  of  a  cooperative  association 
which  the  Secretary  has  determined  is 
actually  performing  the  services  set 
forth  in  paragraph  (a)  of  this  section, 
each  handler  shall  (in  lieu  of  the  deduc¬ 
tion  specified  in  paragraph  (a)  of  this 
section) ,  make  such  deductions  from  the 
paym<  nts  to  be  made  to  such  producers 
as  may  be  authorized  by  the  membership 
agreement  or  marketing  contract  be¬ 
tween  such  cooperative  association  and 
such  producers,  and  on  or  before  the 
13th  day  after  the  end  of  each  month, 
pay  such  deductions  to  the  cooperative 
association  of  which  such  producers  are 
members,  furnishing  a  statement  show¬ 
ing  the  amount  of  any  such  deductions 
and  the  amount  of  milk  for  which  such 
deduction  was  computed  for  each 
producer. 

Base-Excess  Plan 
§  1108.90  Base  milk. 

“Base  milk”  means  milk  received  by 
handlers  from  a  producer  during  any  of 
the  months  of  March  through  July  which 
is  not  in  excess  of  such  producer’s  base 
computed  pursuant  to  §  1108.93. 

§  1108.91  Exms  milk. 

“Excess  milk”  means  milk  received  by 
handlers  from  a  producer  during  any  of 
the  months  of  March  through  July  which 
is  in  excess  of  the  base  milk  of  such  pro¬ 
ducer  for  such  month,  and  shall  include 
all  milk  from  a  producer  for  whom  no 
base  can  be  computed  pursuant  to 
§  1108.93. 

§  1108.92  Computation  of  daily  average 
base  for  each  producer. 

The  daily  average  base  for  each  pro¬ 
ducer  shall  be  determined  by  the  market 
administrator  as  follows :  Divide  the  total 
pounds  of  milk  received  from  such  pro¬ 
ducer  by  handlers  fully  regulated  under 
the  terms  of  the  respective  orders  regu¬ 
lating  the  handling  of  milk  in  the  Mem¬ 
phis,  Tennessee:  Fort  Smith,  Arkansas; 
and  Central  Arkansas  marketing  areas 
(Parts  1097,  1102  and  1108,  respectively, 
of  this  chapter)  during  the  immediately 
preceding  period  of  September  through 
January  by  the  total  number  of  days  in 
such  period  beginning  with  the  first  day 
on  which  milk  is  received  from  such  pro¬ 
ducer  by  a  handler  regulated  under  any 
one  of  the  aforesaid  orders,  but  not  less 
than  120.  In  the  case  of  producers  deliv¬ 
ering  milk  to  a  plant  which  first  be¬ 
came  a  pool  plant  during  or  after  the 
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end  of  the  base-forming  period,  the  daily 
average  base  for  each  producer  shall  be 
that  which  would  have  been  calculated 
for  such  producer  for  the  entire  base¬ 
forming  period  if  the  plant  had  been  a 
pool  plant  during  such  period. 

§  1108.93  Determination  of  monthly 
base  of  each  producer. 

Subject  to  the  rules  set  forth  in  §  1108.- 
94.  the  market  administrator  shall  calcu¬ 
late  a  monthly  base  for  each  producer 
for  each  of  the  months  of  March  through 
July,  as  follows: 

(a)  If  milk  is  received  by  handlers  as 
producer  milk  during  the  month,  multi¬ 
ply  such  producer's  daily  average  base 
computed  pursuant  to  §  1108.92  by  the 
number  of  days  in  such  month ; 

(b)  If  milk  is  received  as  producer 
milk  from  the  same  farm  by  handlers 
regulated  under  this  part  and  by  han¬ 
dlers  fully  regulated  under  the  terms  of 
the  Memphis,  Tennessee  (Part  1097  of 
this  chapter),  or  Fort  Smith,  Arkansas 
(Part  1102  of  this  chapter),  orders  dur¬ 
ing  the  month,  multiply  such  producer’s 
daily  average  base  computed  pursuant  to 
§  1108.92  by  the  number  of  days  in  such 
month  and  multiply  the  result  by  the 
percentages  of  the  total  pounds  of  milk 
received  from  such  producer  by  handlers 
fully  regulated  under  the  terms  of  the 
three  orders  specified  in  §  1108.92  which 
were  received  by  each  handler  to  deter¬ 
mine  the  amount  of  base  milk  received 
from  such  producer  by  each  handler. 

§  1108.94  Base  rules. 

The  following  rules  shall  apply  in  con¬ 
nection  with  the  transfer  of  daily  av¬ 
erage  bases  for  each  producer  computed 
pursuant  to  §  1108.92: 

(a)  An  entire  base  shall  be  transferred 
from  a  person  holding  such  base  to  any 
other  person  effective  as  of  the  end  of 
any  month  during  which  an  application 
for  such  transfer  is  received  by  the  mar¬ 
ket  administrator,  such  application  to  be 
on  forms  approved  by  the  market  ad¬ 
ministrator  and  signed  by  the  base- 
holder,  or  his  heirs,  and  by  the  person 
to  whom  such  base  is  to  be  transferred; 
and 

(b)  If  a  base  is  held  jointly,  the  entire 
base  shall  be  transferable  only  upon  the 
receipt  of  such  application  signed  by  all 
joint  holders  or  their  heirs,  and  by  the 
person  to  whom  such  base  is  to  be  trans¬ 
ferred. 

§  1108.93  Announcement  of  established 
bases. 

On  or  before  February  25  of  each  year 
the  market  administrator  shall  notify 
each  producer  of  the  daily  average  base 
established  by  such  producer. 

§  1108.96  Monthly  announcement  of 
base  milk  and  exeess  milk  for  each 
producer. 

On  or  before  the  11th  day  after  the 
end  of  each  of  the  months  March 
through  July,  the  market  administrator 
shall  notify  each  handler  of  the  amount 
of  base  milk  and  excess  milk  received 
from  each  producer. 


Advertising  and  Promotion  Program 

§  1108.110  Agency. 

“Agency”  means  an  agency  organized 
by  producers  and  producers’  cooperative 
associations,  in  such  form  and  with 
methods  of  operation  specified  in  this 
part,  which  is  authorized  to  expend  funds 
made  available  pursuant  to  §  1108.121(b) 
(1) ,  on  approval  by  the  Secretary,  for  the 
purposes  of  establishing  or  providing  for 
establishment  of  research  and  develop¬ 
ment  projects,  advertising  (excluding 
brand  advertising),  sales  promotion, 
educational,  and  other  programs,  de¬ 
signed  to  improve  or  promote  the  domes¬ 
tic  marketing  and  consumption  of  milk 
and  its  products.  Members  of  the  Agency 
shall  serve  without  compensation  but 
shall  be  reimbursed  for  reasonable  ex¬ 
penses  incurred  in  the  performance  of 
duties  as  members  of  the  Agency. 

§1108.111  Composition  of  Agency. 

Subject  to  the  conditions  of  paragraph 
(a)  of  this  section,  each  cooperative  as¬ 
sociation  or  combination  of  cooperative 
associations,  as  provided  for  under 
5  1108.113(b),  is  authorized  one  agency 
representative  for  each  full  5  percent  of 
the  participating  member  producers 
(producers  who  have  not  requested  re¬ 
funds  for  the  most  recent  quarter)  it 
represents.  Cooperative  associations  with 
less  than  5  percent  of  the  total  partici¬ 
pating  producers  which  have  elected  not 
to  oombine  pursuant  to  5  1108.113(b), 
and  participating  producers  who  are  not 
members  of  cooperatives,  are  authorized 
to  select  from  such  group,  in  total,  one 
agency  representative  for  each  full  5  per¬ 
cent  that  such  producers  constitute  of 
the  total  participating  producers.  If  such 
group  of  producers  in  total  constitutes 
less  than  5  percent,  it  shall  nevertheless 
be  authorized  to  select  from  such  group 
in  total  one  agency  representative.  For 
the  purpose  of  the  agency’s  initial  or¬ 
ganization,  all  persons  defined  as  pro¬ 
ducers  shall  be  considered  as  participat¬ 
ing  producers. 

(a)  If  any  cooperative  association  or 
combination  of  cooperative  associations, 
as  provided  for  under  §  1108.113(b),  has 
a  majority  of  the  participating  produc¬ 
ers,  representation  from  such  coopera¬ 
tive  or  group  of  cooperatives,  as  the  case 
may  be,  shall  be  limited  to  the  minimum 
number  of  representatives  necessary  to 
constitute  a  majority  of  the  agency  rep¬ 
resentatives. 

§  1108.112  Term  of  office. 

The  term  of  office  of  each  member  of 
the  Agency  shall  be  1  year,  or  until  a 
replacement  is  designated  by  the  co¬ 
operative  association  or  is  otherwise  ap¬ 
propriately  elected. 

§  1108.113  Selection  of  Agency  mem¬ 
bers. 

The  selection  of  Agency  members  shall 
be  made  pursuant  to  paragraphs  (a), 
(b),  and  (c)  of  this  section.  Each  person 
selected  shall  qualify  by  filing  with  the 
market  administrator  a  written  accept¬ 
ance  promptly  after  being  notified  of 
such  selection. 


(a)  Each  cooperative  authorized  one 
or  more  representatives  to  the  Agency 
shall  notify  the  market  administrator  of 
the  name  and  address  of  each  represent¬ 
ative  who  shall  serve  at  the  pleasure  of 
the  cooperative. 

(b)  For  purposes  of  this  program,  co¬ 
operative  associations  may  elect  to  com¬ 
bine  their  participating  memberships 
and,  if  the  combined  total  of  participat¬ 
ing  producers  of  such  cooperatives  is  5 
percent  or  more  of  the  total  participating 
producers,  such  cooperatives  shall  be  eli¬ 
gible  to  select  a  representative (s)  to  the 
Agency  under  the  rules  of  5  1108.111  and 
paragraph  (a)  of  this  section. 

(c)  Selection  of  Agency  members  to 
represent  participating  nonmember  pro¬ 
ducers  and  participating  producer  mem¬ 
bers  of  a  cooperative  association (s) 
having  less  than  the  required  five  (5) 
percent  of  the  producers  participating 
in  the  advertising  and  promotion  pro¬ 
gram  and  who  have  not  elected  to 
combine  memberships  as  provided  in 
paragraph  (b)  of  this  section,  shall  be 
supervised  by  the  market  administrator 
in  the  following  manner: 

(1)  Promptly  after  the  effective  date 
of  this  amending  order,  and  annually 
thereafter,  the  market  administrator 
shall  give  notice  to  participating  pro¬ 
ducer  members  of  such  cooperatives  and 
participating  nonmember  producers  of 
their  opportunity  to  nominate  one  or 
more  agency  representatives,  as  the  case 
may  be,  and  also  shall  specify  the  num¬ 
ber  of  representatives  to  be  selected. 

(2)  Following  the  closing  date  for 
nominations,  the  market  administrator 
shall  announce  the  nominees  who  are 
eligible  for  agency  membership  and  shall 
conduct  a  referendum  among  the  indi¬ 
vidual  producers  eligible  to  vote.  The 
election  to  membership  shall  be  deter¬ 
mined  on  the  basis  of  the  nominee  (or 
nominees)  receiving  the  largest  number 
of  eligible  votes.  If  an  elected  representa¬ 
tive  subsequently  discontinues  producer 
status  or  is  otherwise  unable  to  complete 
his  term  of  office,  the  market  administra¬ 
tor  shall  appoint  as  his  replacement  the 
participating  producer  who  received  the 
next  highest  number  of  eligible  votes. 

§  1108.114  Agenry  operating  procedure. 

A  majority  of  the  Agency  members 
shall  constitute  a  quorum  and  any  ac¬ 
tion  of  the  Agency  shall  require  a  major¬ 
ity  of  concurring  votes  of  those  present 
and  voting. 

§  1108.113  Powers  of  the  Agency. 

The  Agency  is  empowered  to: 

(a)  Administer  the  terms  and  provi¬ 
sions  within  the  scope  of  Agency  au¬ 
thority  pursuant  to  5  1108.110: 

(b)  Make  rules  and  regulations  to  ef¬ 
fectuate  the  purposes  of  Public  Law 
91-670; 

(c)  Recommend  amendments  to  the 
Secretary;  and 

(d)  With  approval  of  the  Secretary, 
enter  into  contracts  and  agreements  with 
persons  or  organizations  as  deemed 
necessary  to  carry  out  advertising  and 
promotion  programs  and  projects  speci¬ 
fied  in  55  1108.110  and  1108.117. 
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§1108.116  Duties  of  the  Agency. 

The  Agency  shall  perform  all  duties 
necessary  to  carry  out  the  terms  and  pro¬ 
visions  of  this  program  including,  but 
not  limited  to,  the  following: 

(a)  Meet,  organize,  and  select  from 
among  its  members  a  chairman  and  such 
other  officers  and  committees  as  may  be 
necessary,  and  adopt  and  make  public 
such  rules  as  may  be  necessary  for  the 
conduct  of  its  business ; 

(b)  Develop  programs  and  projects 
pursuant  to  §§  1108.110  and  1108.117; 

(c)  Keep  minutes,  books,  and  records 
and  submit  books  and  records  for  exami¬ 
nation  by  the  Secretary  and  furnish  any 
information  and  reports  requested  by 
the  Secretary; 

(d>  Prepare  and  submit  to  the  Secre¬ 
tary  for  approval  prior  to  each  quarterly 
period  a  budget  showing  the  projected 
amounts  to  be  collected  during  the 
quarter  and  how  such  funds  are  to  be 
disbursed  by  the  Agency; 

(e)  When  desirable,  establish  an  ad¬ 
visory  committee(s)  of  persons  other 
than  Agency  members ; 

(f)  Employ  and  fix  the  compensation 
of  any  person  deemed  to  be  necessary  to 
its  exercise  of  powers  and  performance 
of  duties; 

(g)  Establish  the  rate  of  reimburse¬ 
ment  to  the  members  of  the  Agency  for 
expenses  in  attending  meetings  and  pay 
the  expenses  of  administering  the  Agen¬ 
cy:  and 

(h)  Provide  for  the  bonding  of  all  per¬ 
sons  handling  Agency  funds  in  an 
amount  and  with  surety  thereon  satis¬ 
factory  to  the  Secretary. 

§  1108.117  Advertising,  Research,  Edu¬ 
cation,  and  Promotion  Program. 

The  Agency  shall  develop  and  submit 
to  the  Secretary  for  approval  all  pro¬ 
grams  or  projects  undertaken  under  the 
authority  of  this  part.  Such  programs  or 
projects  may  provide  for: 

(a)  The  establishment,  issuance,  ef¬ 
fectuation,  and  administration  of  appro¬ 
priate  programs  or  projects  for  the  ad¬ 
vertising  and  promotion  of  milk  and 
milk  products  on  a  nonbrand  basis; 

(b)  The  utilization  of  the  services  of 
other  organizations  to  carry  out  Agency 
programs  and  projects  if  the  Agency 
finds  that  such  activities  will  benefit  pro¬ 
ducers  under  this  part;  and 

(c)  The  establishment,  support,  and 
conduct  of  research  and  development 
projects  and  studies  that  the  Agency 
finds  will  benefit  all  producers  under  this 
part. 

§  1108.118  Limitation  of  expenditures 
l»y  the  Agency. 

(a)  Not  more  than  5  percent  of  the 
funds  received  by  the  Agency  pursuant 
to  §  1108.121(b)(1)  shall  be  utilized  for 
administrative  expense  of  the  Agency. 


(b)  Agency  funds  shall  not,  in  any 
manner,  be  used  for  political  activity  or 
for  the  purpose  of  influencing  govern¬ 
mental  policy  or  action,  except  in  rec¬ 
ommending  to  the  Secretary  amend¬ 
ments  to  the  advertising  and  promotion 
program  provisions  of  this  part. 

(c)  Agency  funds  may  not  be  ex¬ 
pended  to  solicit  producer  participation. 

(d)  Agency  funds  may  be  used  only 
for  programs  and  projects  promoting  the 
domestic  marketing  and  consumption  of 
milk  and  its  products. 

§1108.119  Personal  liability. 

No  member  of  the  Agency  shall  be  held 
personally  responsible,  either  individu¬ 
ally  or  jointly  with  others,  in  any  way 
whatsoever  to  any  person  for  errors  in 
judgment,  mistakes,  or  other  acts,  either 
of  commission  or  omission,  of  such  mem¬ 
ber  in  performance  of  his  duties,  except 
for  acts  of  willful  misconduct,  gross 
negligence,  or  those  which  are  criminal 
in  nature. 

§  1108.120  Procedure  for  requesting 
refunds. 

Any  producer  may  apply  for  refund 
under  the  procedure  set  forth  under  par¬ 
agraphs  ia)  through  (c)  of  this  section. 

(a)  Refund  shall  be  accomplished  only 
through  application  filed  with  the  mar¬ 
ket  administrator  in  the  form  prescribed 
by  the  market  administrator  and  signed 
by  the  producer.  Only  that  information 
necessary  to  identify  the  producer  and 
the  records  relevant  to  the  refund  may  be 
required  of  such  producer. 

<b>  Except  as  provided  in  paragraph 
(c)  of  this  section,  the  request  shall  be 
submitted  within  the  first  15  days  of 
December,  March,  June,  or  September 
for  milk  to  be  marketed  during  the  en¬ 
suing  calendar  quarter  beginning  on  the 
first  day  of  January,  April,  July,  and 
October,  respectively. 

(c)  A  dairy  farmer  who  first  acquires 
producer  status  under  this  part  after  the 
15th  day  of  December,  March,  June,  or 
September,  as  the  case  may  be,  and  prior 
to  the  start  of  the  next  refund  notifica¬ 
tion  period  as  specified  in  paragraph  (b) 
of  this  section,  may,  upon  application 
filed  with  the  market  administrator  pur¬ 
suant  to  paragraph  (a)  of  this  section, 
be  eligible  for  refund  on  all  marketings 
against  which  an  assessment  is  withheld 
during  such  period  and  including  the 
remainder  of  the  calendar  quarter  in¬ 
volved.  This  paragraph  also  shall  be  ap¬ 
plicable  to  all  producers  during  the 
period  following  the  effective  date  of  this 
amending  order  to  the  beginning  of  the 
first  full  calendar  quarter  for  which  the 
opportunity  exists  for  such  producers  to 
request  refunds  pursuant  to  paragraph 

(b)  of  this  section. 

§  1108.121  Duties  of  the  market  admin¬ 
istrator. 

Except  as  specified  in  §  1108.116,  the 
market  administrator,  in  addition  to 


other  duties  specified  by  this  part,  shall 
perform  all  the  duties  necessary  to  ad¬ 
minister  the  terms  and  provisions  of  the 
advertising  and  promotion  program  in¬ 
cluding,  but  not  limited  to,  the  following : 

(a)  Within  30  days  after  the  effective 
date  of  this  amending  order,  and  annu¬ 
ally  thereafter,  conduct  a  referendum  to 
determine  representation  on  the  Agency 
pursuant  to  §  1108.113(c). 

(b)  Set  aside  the  amounts  subtracted 
under  §  1108.61(a)(4)  into  an  advertis¬ 
ing  and  promotion  fund,  separately 
accounted  for,  from  which  shall  be 
disbursed : 

(1)  To  the  Agency  each  month,  all 
such  funds  less  any  necessary  amount 
held  in  reserve  to  cover  refunds  pursu¬ 
ant  to  paragraph  <b)  (2)  and  (3)  of  this 
section,  and  payments  to  cover  ex¬ 
penses  of  the  market  administrator 
incurred  in  the  administration  of  the 
advertising  and  promotion  program  (in¬ 
cluding  audit) . 

(2)  Refund  to  producers  the  amounts 
of  mandatory  checkoff  for  advertising 
and  promotion  programs  required  under 
authority  of  State  law  applicable  to  such 
producers,  but  not  in  amounts  that  ex¬ 
ceed  a  rate  of  5  cents  per  hundredweight 
on  the  volume  of  milk  pooled  by  any  such 
producer  for  which  deductions  were 
made  pursuant  to  §  1108.61(a)(4). 

(3)  After  the  end  of  each  calendar 
quarter,  make  a  refund  to  each  producer 
who  has  made  application  for  such  re¬ 
fund  pursuant  to  §  1108.120.  Such  refund 
shall  be  computed  at  the  rate  of  5  cents 
per  hundredweight  of  such  producer’s 
milk  pooled  for  which  deductions  were 
made  pursuant  to  §  1108.61(a)  (4)  for 
such  calendar  quarter,  less  the  amount 
of  any  refund  otherwise  made  to  the 
producer  pursuant  to  paragraph  (b)  (2) 
of  this  section. 

(c)  Promptly  after  the  effective  date 
of  this  amending  order,  and  thereafter 
with  respect  to  new  producers,  forward 
to  each  producer  a  copy  of  the  provi¬ 
sions  of  the  advertising  and  promotion 
program  ( §  §  1108.110  through  1108.122). 

(d)  Make  the  necessary  audits  to  es¬ 
tablish  that  all  Agency  funds  are  used 
only  for  authorized  purposes. 

§  1108.122  Liquidation. 

In  the  event  that  the  provisions  of  this 
advertising  and  promotion  program  are 
terminated,  any  remaining  uncommitted 
funds  applicable  thereto  shall  revert 
to  the  producer-settlement  fund  of 
§  1108.70. 

Signed  at  Washington,  D.C.,  on  Au¬ 
gust  27,  1973. 

E.  L.  Peterson, 
Administrator, 

Agricultural  Marketing  Service. 

[FR  Doc.73-18667  Filed  9-10-73;8:45  am] 
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